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SECOND  SERIES  OF  THE  LIVES  OF  THE  CHANCELLORS. 


I  NOW  lay  before  the  Public  the  second  part  of  my  Biogra- 
phical Work,  extending  from  the  Revolution  of  1688  till  the 
death  of  Lord  Thurlow  in  1806>  and  containing  the  Lives  of 
two  Lords  Commissioners  of  the  Great  Seal,  of  one  Lord 
Keeper,  and  of  twelve  Lord  Chancellors.  My  anxiety  upon 
this  occasion  is  greatly  increased  by  the  very  favourable  re- 
ception experienced  by  me  on  my  first  appearance  as  an 
author.  I  am  somewhat  disheartened  by  the  consideration 
that  the  Chancellors  of  the  18  th  century  are  much  less  im- 
portant characters  than  a  Becket,  Wolsey>  More,  Bacon, 
Clarendon,  Shaftesbury,  and  Jeffireys :  but  I  am  encouraged 
by  reflecting  that  the  interest  taken  in  men  and  in  events 
increases  as  they  come  nearer  to  our  own  "  business  and 
bosoms ;" — and  I  have  to  announce  that  whereas,  formerly,  I 
could  only  make  use  of  materials  accessible  to  all,  I  am  now 
put  into  possession  of  an  immense  mass  of  original  documents, 
throwing  a  new  light  upon  the  history  of  the  country  and 
the  manners  of  successive  generations.  No  language  could 
express  the  deep  sense  I  entertain  of  the  confidence  and 
kindness  shown  me  by  individuals  of  all  parties  in  the  state 
who  were  the  masters  of  these  treasures. 

In  the  first  place,  I  must  return  thanks,  though  very 
inadequately,  to  Lord  Viscount  Dungannon,  for  the  com- 
mnnication  of  several  letters  of  his  ancestor,  Lord  Com- 
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missioner  Trevor,  and  the  "  Minute  of  Consultation"  between 
that  extraordinary  person  and  the  Princess  Anne  of  Den- 
mark, respecting  her  succession  to  the  throne. — I  have  been 
able  to  rectify  several  mistakes  in  the  early  career  of  Lord 
Somers,  by  inquiries  which  Heads  of  Houses  have  most  pa- 
tiently and  obli^ngly  carried  on  for  me  at  Oxford,  and  to  add 
fresh  lustre  to  the  name  of  this  great  patriot  by  a  number  of 
his  letters  relating  to  the  Union  with  Scotland,  from  the  mu- 
niments of  the  Earl  of  Leven  and  Melville,  to  whose  ancestor 
they  were  addressed. — To  the  Earl  Cowper  I  am  indebted 
not  only  for  a  copy  of  the  Diary  of  Lord  Chancellor  Cowper, 
which  had  been  printed  for  private  circulation,  but  for  the 
inspection  and  free  use  of  a  Memorial  written  by  him  on  the 
state  of  parties  for  the  information  of  George  L, —  of  the 
Diary  of  the  Countess  Cowper,  his  second  wife.  Lady  of 
the  Bedchamber  to  the  Princess  Caroline,  afterwards  Queen 
of  George  IL, — and  of  a  correspondence  between  him  and 
his  father  and  mother,  and  both  his  wives,  extending  over  a 
period  of  above  fifty  years. — My  Life  of  Lord  Chancellor 
Harcourt  is  enriched  by  much  valuable  information,  derived 
by  me  from  the  family  of  the  present  venerable  Archbishop 
of  York,  who  are  sprung  from  him,  and  now  bear  his  name. 
—  With  Lord   Chancellor   Macclesfield's  own   representa- 
tive no  papers  are  preserved  to  assist  in  clearing  up  the  ob- 
scure parts  of  his  career ;  but  for  his  Life,  and  still  more  for 
that  of  his  immediate  successor.  Lord  Chancellor  King,  I 
have  derived  invaluable  assistance  from  the  MSS.  of  the  Earl 
of  Lovelace,  containing  many  letters  ftx)m  John  Locke,  the 
philosopher.  Sir  Robert  Walpole,  and  other  distinguished  men 
who  flourished  in  the  end  of  the  17th,  and  the  first  part  of  the 
18th  century.  —  The  copious  materials  which  existed  for  the 
Lives  of  Lord  Chancellor  Hardwicke  and  Lord  Chancellor 
Charles  Yorke  have  been  improved  by  several  interesting 
documents  transmitted  to  me  by  their  distinguished  descend- 
ants. --  I  have  been  enabled  to  add  many  important  particu- 
lars respecting  the  Lives  of  Lord  Chancellor  Northington, 
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and  Lord  Chftneellor  Camden,  from  the  very  interestmg  MS* 
Joamal  of  Augustas-Henry  Duke  of  Grafton,  Minister  to 
Geoi^e  IIL  and  a  large  collection  of  their  letters,  most 
handsomely  submitted  to  m^  without  restriction,  by  the 
present  Duke  of  Grafton  and  Lord  John  Fitzroy,  —  and 
fix>m  several  original  letters,  and  a  MS.  Life  of  Lord  Chan- 
cellor Camden,  which  I  have  zeceiyed  in  a  manner  equally 
gratifying  firom  his  grandson,  the  present  Marquis  Camden. 

—  I  have  been  permitted  to  peruse  some  curious  letters 
from  and  to  Lord  Chancellor  Bathurst,  but  not  to  make 
full  use  of  them,  because,  although  they  are  highly  ho- 
nourable to  him,  it  is  thought  they  might  give  pain  to  the 
descendants  of  some  of  his  colleagues  and  contemporaries. 

—  For  the  last  Life  in  this  Series,  however,  I  have  a  large 
supply  of  new  materiab  from  the  family  and  friends  of 
Lord  Chancellor  Thurlow, — consisting  of  anecdotes  of  him, 
and  literary  compositions  by  him,  from  the  time  when  he 
first  went  to  school  till  within  a  few  days  of  his  death. 

With  such  helps  it  must  be  my  fault  if  these  voliunes 
shall  not  be  found  a  contribution  of  some  value  to  English 
literature. 

It  will  be  seen  that  I  have  desisted  from  the  practice  of 
taking  a  retrospective  view  of  "  the  State  of  the  Law "  at 
the  end  of  each  reign,  —  little  now  depending  for  such  mat- 
ters on  the  personal  character  of  the  Sovereign :  —  but  I 
have  continued  most  anxiously  to  mark  all  the  important 
changes  in  the  administration  of  justice,  whether  by  legisla- 
tive enactment  or  by  forensic  decision,  —  in  the  ambitious 
hope  that  my  book  may  be  studied  as  a  history  of  our  jiuris- 
prudence  from  the  foundation  of  the  monarchy  to  our  own 
times. 

I  am  sorry  that,  to  complete  my  plai^  a  Supplemental 
Volume  will  be  necessary  for  the  Lives  of  Lord  Lough- 
borough, Lord  Erskine,  and  Lord  Eldon.  In  preparing  this 
I  have  made  some  progress,  and  I  hope,  before  the  end  of 
another  year,  to  give  it  to  the  world,  with  an  Index  ^nd 
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Tables  of  the  whole  work,  and  a  postliminious  dissertation 
on  the  office  of  Lord  Chancellor  at  different  eras,  on  the 
characters  of  those  who  haye  £illed  it,  and  on  the  manner  in 
which  its  duties  should  now  be  distributed  and  performed 
for  the  good  of  the  community. 

Before  I  conclude,  I  must  return  my  warmest  thanks  to 
those  who  have  pointed  out  mistakes  and  omissions  in  my 
First  Series,  —  most  earnestly  imploring  a  continuance  of 
similar  favours. 

Hutrigge  House,  Roxburgfadiire^ 
Nov.  2.  1846. 
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for  Lord  Chancellor  or  I^rd  Keeper  to  accompany  the  Sovereign  to  the  Royal 
Chapel,  2^.  Lord  Keeper's  Visit  to  Prince  George  of  Denmark,  294.  Council 
Qn  Sunday  Evenings,  294.  Installation  of  tlig  Lord  Keeper,  295.  His  pious 
Reflections,  295.  Reforms  in  Cliancery,  29G.  He  abolishes  New  Years*  Gifts, 
296.     Letter  to  his  Fatlier  respecting  New  Years'  Gifts,  298.      Lndy  Cowper's 
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Diarjr  z«8peetiiig  Naw  Tears*  Gift»,  299.  Lord  Cowper  as  an  Equity  Judge, 
300.  His  Deeislons,  301.  Speaker  of  the  House  of  Lords,  303.  Union  vith 
Scotland.  304.  Lord  Cowper  a  Commissioner,  304.  Lord  Cowper  pleased  witli  his 
Precedence,  304.  He  recoTers  the  Borough  of  Hertford,  304.  His  Occupation 
on  the  Woolsack,  305.  Dinner  at  Harley's,  305.  Civilities  shown  to  him,  306. 
Recorder*!  Report,  306.  Xx)rd  Cowper  in  domestic  Life,  307.  His  second 
Marriage,  307.  Letters  to  his  second  Wife,  307.  Hypocritical  Letter  from 
Harley  to  the  Lord  Keeper,  312.  He  is  created  a  Peer,  313.  No  Reports  of 
his  Speeches  in  the  House  of  Lords,  313.  Lord  Cowper  returns  Thanks  to  the 
Duke  of  Marlborough,  314.  Lord  Cowper  the  first  Chancellor  of  Great  Britain, 
314.  Ascendency  of  the  Whigs,  315.  He  delivers  Address,  praying  Queen 
Anne  to  marry  again,  315.  Dementatio;n  of  the  Whigs,  317.  Impeachment  of 
Saoheverell,  317.  Lord  Cowper*s  Address  to  Sacheverell,  318.  Fracas  with  the 
Speaker  of  the  Commons,  319.  Sentence  on  Sacheverell,  319.  Improper  Pro- 
secution for  High  Treason,  320.  Lord  Cowper  inclined  to  Peace  with  France, 
321.  Q.  High  Treaaon  to  try  to  destroy  all  Inclosures?  &c.  321.  Lord  Cowper 
dissuades  the  Resignation  of  the  Duke  of  Marlhorou^,  322.  But  opposes  bis 
Plan  of  hb  being  appointed  Captain  General  for  Life,  322.  Attempts  by  the 
Tories  to  induce  Lord  Cowper  to  retain  Office  under  them,  323.  Queen  Anne 
wishes  him  to  retain  the  Great  Seal,  327.     Resignation  of  Lord  Cowper,  327. 

CHAPTER  CXV. 

COKTINUATIOK  OF   THE   UPX   Or    LOAD   COWPKR   TILT.   THX   ACCESSION   OP   GEORGE   X. 

Lord  Cowper  retires  into  the  Country,  329.  Visit  to  him  from  the  Duchess  of 
Marlborough,  329.  Libelled  by  Swift,  329.  Bolingbroke*s  Attack  on  the  Duchess 
of  Marlborough,  in  the  **  Examiner,"  330.  Her  Defence  by  Lord  Cowper,  in 
the  "  Tatler,**  331.  Private  Letter  of  Lord  Cowper  to  a  Member  of  the  House 
of  Commons  in  fitvour  of  Marlborough,  332.  Strength  of  the  Whigs  in  the 
House  of  Lords,  333.  Lord  Cowper  Leader  of  Opposition  in  the  House  of 
Lords,  334.  Creation  of  twelve  new  Peers,  334.  Debates  on  the  Peace  of 
Utrecht,  335.  Speeches  of  Lord  Cowper,  335.  Motion  in  favour  of  the 
Catalans,  335.  Debate  on  the  Peace  of  Utrecht,  336.  Private  Conversation  on 
this  Subject  between  Cowper  and  Lord  Oxford,  337.  The  "  Schism  Bill "  in- 
troduced  by  Bolingbroke,  337.  Opposed  by  Lord  Cowper,  338.  Lord  Cowper 
indifferent  to  natural  Rights  of  Roman  Catholics  and  Negroes,  339.  Lord 
Cowper*8  Letter  to  Chief  Justiee  Parker,  apologising  for  not  coming  to  the  Asaixes 
at  Hertford,  340.  Letter  from  Lord  Cowper  to  Sir  Isaac  Newton,  341.  Conduct 
of  Lord  Cowper  at  the  Close  of  the  Reign  of  Queen  Anne,  341.  Queen's  last 
niness,  342. 

CHAPTER  CXVL 

CONTIMUATIOK  OP  THE  LIPS  OP  LORD  COWPER  TILL  HIS  PIMAL  RETIREMBKT  PROM  OPPICK. 

Accession  of  George  I. ,  343.  Lord  Cowper  a  Lord  Justice,  343.  Removal  of  Boling- 
broke, 344.  The  King  declares  for  the  Whigs,  345.  Great  Seal  delivered  to  Lord 
Cowper,  345.  Lord  Cowper's  Interview  with  George  I.,  345.  Lord  Cowper  as 
an  Equity  Judge  when  Chancellor  the  second  Time,  346.  Lord  Cowper's  Memorial 
on  the  State  of  Parties  presented  to  George  I.,  347.  Lord  Cowper*s  Appointment 
of  Judges,  and  Promotions  in  the  Law,  348.  Scheme  for  remodelling  Westminster 
Hall,  349.  George  I  .*s  Ignorance  of  English,  35 1 .  His  Speech  to  Parliament,  351 . 
Bolingbroke*s  last  Speech  in  Parliament,  352.  He  is  answered  by  Lord  Cowper, 
352.  Impeachment  for  High  Treason,  353.  Articles  against  Oxford,  353. 
Bolingbroke's  Flight,  353.  Oxford's  Defence,  3M.  Rebellion  of  1715,  355. 
I^rd  Cowper's  Remonstrances  on  the  Supineness  of  his  Colleagues,  355.  Passing 
of  the  Riot  Act,  359.  Instructions  to  the  Judges  going  on  &rcuit,  359.  Pro« 
seeution  of  the  Rebel  Lords,  361.  Sentence  pronounced  by  Lord  Cowper,  361. 
Lady  Cowper's   Diary,  361.     Fate  of  the  Rebel  Lords,  365.     Trial  of  Lord 
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Winton,  366.  "  Cowper  Justice,"  S66.  Acquittal  of  Lord  Oiford,  9«8.  Lord 
High  Steward's  Address  to  the  Earl  of  Oxford,  368.  QuasYe,  whether  the 
Commons  hare  a  Right  to  insist  on  a  Peer  being  tried  hj  the  Lords  at  the  same 
Time  for  IVeaaon  and  Misdemeanours  ?  369.  Quarrel  between  the  two  Houses, 
369.  Oxford  acquitted,  370.  Passing  of  the  Septennial  Act,  371.  Charge 
against  Lord  Cowper  respecting  the  Appointment  of  Magisirates,  373.  His 
Vindication,  373.  Factious  Opposition  to  the  Mutiny  Bill,  377.  Able  De- 
fence of  the  Bill  by  I>ord  Cowper,  378. 


CHAPTER  CXVIL 

COKCLUSIOK  OF  THB  UPB  OP  LOED   COWPEK. 

Rensaation  of  Lord  Cowper,  380.    True  Cause  of  it,  the  Quarrel  between  the  King 

ana  the  Prince,  38 1 .     Extracts  from  Lady  Cowper*8  Diary,  showing  Intrigues  in 

the  Court  against  him,  368.     Conferences  of  Lord  Cowper  with  Baron  Bothmar, 

385.     Lovd    Cowper*s  Letter  to  Lady  Cowper,  386.     Lord  Cowper  opposes 

bringing  in  of  Bill  to  make  the  Prince  dependent  for  Ineome  upon  the  Kiag, 

S87.     X«tin  Letter  from  Lord  Cowper  to  George  L,  387.     Lord  Cowper's  last 

Interriew  with  George  I.,  390.     Lord  Stanhope's  Letter  to  Lord  Cowper  upon 

bis  Ueugnation,  390.     Lord  Cowper  retires  into  the   Country,  391.     Lord 

Cowper's  Letter  to  Lord  Macclesfield  in  favour  of  Hughes  the  Poet,  391.     Lines 

by  Hughes  on  Lord  Cowper,  392.     Letter  of  Congratulation  from  Hughes  to 

Lord  Cowper,  392.    Lord  Cowper  again  an  Ex-chancellor,  393.    He  opposes  the 

Measures  of  Government,   393.      Liberality  of  Lord   Stanhope,    393.      Lord 

Cowper  supports  the  Test  and  Corporation  Acts,  394.     He  opposes  the  Peerage 

Bin,  S95.     Lord  Cowper*s  Sagacity  with  respect  to  the  South  Sea  Scheme,  397. 

Introduction  of  Practice  of  putting  Questions  to  Ministers  in  Parliament,  398. 

Can  of  the  House  of  Lonls,  398.     Lord  Cowper  tries  to  reform  the  Quarantine 

Laws,  398.     Scene  in  the  House  of  Lords  produced  4y  the  Absence  of  Lord 

Chancellor  Macclesfield,   399.      Unfounded   Rumour  that   Lord   Cowper  had 

turned  Jacobite,  400.     Lord  Cowper  complains  to  the  House  of  Lords,  401. 

Lord  Cowper  opposes  Bill  for  Banishment  of  Atterbury,  402.       Sir  R.  Wal- 

pole*s  Bin  against  Roman  Catholics  and  Nonjurors,  404.     Lord  Cowper*s  Speech 

f^ainst  it,  405.    Lord  Cowper  in  private  Life,  after  his  Resignation,  406.     Regret 

that  he  did  not  write  the  "  History  of  bis  own  Times/*  407.     His  letters  to  his 

Wif!,408.  Thelast  Letter  he  ever  wrote,  411.  HisDeatb,4n.   His  Burial,  412. 

His  Merits,  412.     Truth  of  the  Charge  of  Bigamy  against  him  examined,  412. 

Swift,  412.     Mrs.  Manley,  413.     Voltaire,  413.     Panegyric  on  Mrs.  Manlej, 

by  Swift,  414.     Refutation  of  the  Calumny,  414.     Testimonies  in  favour  of 

Lord  Cowper,  by  A.  Phillips,  415.     Pope,  416.     Sir  C.  Hanbury  Williams,  416. 

Steele,  416.     Paper  in  **  Spectator**  in  his  Praise,  417.    His  Character  in  **  True 

Britoo"  and  «<  Historical  Register,**  418.     By  Duke  Wharton,  418.     Compli- 

ment  to  his  Eloquence  by  Lord  Chesterfield,  418.     Tribute  to  him  in  New 

Atalantia,  419.     Anecdote  of  his  ordering  a  Chair  for  Richard  Cromwell,  419. 

Lord  Cowper's  Descendants,  420r.     Recollection  of  the  late  Earl  Cowper,  420. 

Appendix,  431. 


CHAPTER  CXVIIL 

UPI    OP    LOBD    CHANCXLLOa    RARCOUET    PEOM    HIS    BIETR    TILL    RE    EBCEITCD    TBt 

OEBAT   SEAL. 

IQoDourable  Character  of  Lord  Harcourt,  430.     His  high  Lineage,  430.      His 

Father,  431.      His  Birth,  432.     His  Education,  432.     At  Oxford,  432.     At 

the  Inner  Temple,  432.     Called  to  the  Bar,  433.     Rapid  Rise,  433.     His  Con- 

duct  at  the  Revolution,  433.     He  is  returned  to  Parliament,  434.     He  opposes 
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the  Abjuration  Bill,  434.  And  the  Habeas  Corpus  Suspension  Bill,  435.  And 
.  tlie  Bill  for  the  Attainder  of  Sir  John  Fen  wick,  435.  He  conducts  the  Im- 
peachment of  Lord  Somers,  437.  Accession  of  Queen  Anne,  438.  He  is  made 
Solicitor  General,  and  afterwards  Attorney  General,  439.  His  Conduct  while  a 
Law  Officer  of  the  Crown,  440.  Infamous  Prosecution  of  Daniel  De  Foe,  440. 
De  Foe's  Hymn  to  the  Pillory,  444.  De  Foe  in  the  Pillory,  444.  The  Law 
of  Libel  in  the  Reign  of  Queen  Anne,  445.  Part  taken  by  Harcourt  in  the 
Aylesbury  Case,  446.  His  Merit  in  framing  the  Bill  for  the  Union  with  Scot- 
land, 447.  Harcourt*s  Charges  as  Chairman  of  Quarter  Sessions,  448.  He  is 
unjustly  deprived  of  his  Seat  for  Abingdon,  448.  Harcourt  Counsel  for  Sache- 
verell,  450.  Harcourt  is  returned  to  Parliament  for  Cardigan,  452.  Downfal 
of  the  Whigs,  458.     Great  Seal  delivered  to  Harcourt,  454. 


CHAPTER  CXIX. 

COKTIMUATION    OP    THX   UFX   OF    LORD   HARCOURT  TILL   THK   DXATH   OP   QURBH    AMNE. 

His  Installation  as  Lord  Keeper,  455.  Present  and  Congratulation  to  him  from 
Sachererell,  455.  Lord  Harcourt  as  an  Equity  Judge,  456.  Harcourt  Speaker 
of  the  House  of  Lords,  459.  His  Address  in  returning  Thanks  to  Lord  Peter- 
borough, 459.  Lord  Harcourt's  Address  to  Lord  Treasurer  Oxford,  461.  He 
is  made  a  Peer,  462.  Preamble  to  his  Patent,  462.  No  Reports  of  his  Speeches, 
463.  He  receives  the  Title  of  Lord  Chancellor,  464.  Poems  in  his  Praise, 
465.  Divisisions  in  the  Cabinet  between  Bolingbroke  and  Oxford,  466.  Con- 
nection between  Harcourt  and  Swift,  466.  Queen's  declining  Health,  469. 
Harcourt  sides  with  Bolingbroke  to  bring  in  King  James,  470.  Reasoning  of 
Jacobites  at  this  Time,  470.  Jacobite  Publications,  472.  Quecn*s  Inclination 
.  in  favour  of  her  Brother,  473.  Sincerity  and  Imprudence  of  the  Pretender, 
473.  Writ  demanded  for  the  Electoral  Prince  of  Hanover  as  Duke  of  Cam- 
bridge, 474.  Harc^rt  summoned  from  the  Country  by  Bolingbroke,  477. 
Oxford  removed,  and  Bolingbroke  commissioned  to  form  a  Cabinet,  478.  Death 
of  Queen  Anne,  478.     Accession  of  George  I.,  479. 


CHAPTER  CXX. 

CONCLUSION    OP   THX   LIPE   OF    LORD    HARCOURT. 

Harcourt  a  Lord  of  the  Regency,  480.  George  I.  proclaimed,  481.  Harcourt 
reappointed  Chancellor,  481.  Harcourfs  Speech  as  Lord  Justice  to  the  two 
Houses,  481.  Prorogation,  482.  Harcourt  ill  received  by  George  I.,  and  de- 
prived of  Great  Seal,  483.  Lord  Harcourt  in  his  Retirement,  483.  His  Devo- 
tion to  Literature,  484.  Poetical  Address  by  him  to  Pope,  485.  He  defeats 
the  Impeachment  against  the  Earl  of  Oxfordi,  486.  Origin  of  his  Connection 
with  Walpole,  487.  His  Conversion  to  the  House  of  Hanover,  488.  Apology 
for  his  Conduct,  488.  His  Conduct  on  the  Bill  for  the  Banishment  of  Atterbury, 
489.  He  assists  in  obtaining  a  qualified  Pardon  for  Bolingbroke,  490.  He 
supports  the  Government  till  the  Death  of  George  I.,  491.  Accession  of 
George  II.,  491.  Death  of  Lord  Harcourt,  492.  His  Character  as  a  Poli- 
tician, 492.  As  a  Judge,  492.  His  Patronage  of  Learning,  422.  His  Patron- 
age of  J.  Phillips,  the  Poet,  493.  Letter  of  Thanks  to  Lord  Harcourt  from 
Katherine  Hall,  493.  Pope's  Residence  at  Stanton- Harcourt,  494.  Fate  of 
John  Hewet  and  Sarah  Drewe,  494.  Epitaplis  on  the  Lovers  killed  by  Light- 
ning, 495.  Death  of  Lord  IIarcourt*s  Son,  496.  His  Letter  to  Pope  respect- 
ing his  Son's  Epitaph,  497.  His  personal  Appearance,  498.  Anecdote  respecting 
his  being  taken  up  for  Sabbath  breaking  when  Lord  Cliancellor,  499.  His 
Marriages,  499.     Hb  Descendants,  500. 
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CHAPTER  CXXI. 

UrS  OP  I^&D    MACCLESPIBLD    PROM   HIS   BIRTH   TILL   HE   RECEIVED   THE    GREAT  SEAL. 

Obscure  Origin  uid  great  Ability  of  Lord  Chancellor  Macclesfield,  501.  His 
Birth ;  Son  of  an  Attorney,  501.  At  School,  502.  His  School-fellow,  Tom 
Withers,  the  learned  Shoemaker,  502.  Placed  in  his  Father's  Office  to  be  br«d 
an  Attorney,  503.  His  Entry  at  the  loner  Temple,  503.  He  is  admitted  an 
Attorney,  503.  Practises  at  Derby,  503.  Resolves  to  go  to  the  Bar,  504. 
Nothing  known  of  his  Habits  while  a  Templar,  504.  Fable  of  his  studying  at 
the  University  of  Cambridge,  505.  Fiction  of  Eusden,  505.  He  is  called  to 
the  Bar,  505.  Advantageous  Start,  505.  His  rapid  Progress  at  the  Bar,  506. 
Council  for  the  Defendant  in  the  Queen  v.  Tutchin,  506.  He  is  made  Queen's  Ser- 
jeant and  knighted,  507.  Returned  to  Parliament  for  Derby,  507.  None  of 
his  Speeches  in  the  House  of  Commons  preserved,  508.  Manager  for  the 
Commons  on  the  Impeachment  of  Sachevereli,  508.  His  Speech  on  the  4th 
Article,  508.  His  Reply  to  the  Managers  for  the  Commons,  510.  He  u  made 
Chief  Justice  of  the  Queen's  Bench,  510.  Improper  Prosecution  by  the  Whigs 
for  High  Treason  of  Persons  concerned  in  a  High  Church  Riot,  512.  Parker 
refuses  the  Great  Seal  under  the  Tories,  513.  Anecdote  of  Swift  picking  up  his 
Pen  in  the  Court  of  Queen's  Bench,  514.  He  is  libelled  by  Swif%,  514.  De 
Foe  brought  before  him,  5 1 5.  His  Speech  at  a  Meeting  of  the  Privy  Council, 
516.  He  .grants  a  Warrant  for  the  Apprehension  of  Jacobites,  516.  His  Con- 
duct on  the  Death  of  Queen  Anne,  516.  He  gains  the  Favour  of  George  I.  and 
the  Hanoverians,  517.  He  is  raised  to  the  Peerage,  517.  He  opposes  the  Sep- 
tennial Bill,  518.  Supports  the  Prosecution  of  the  Earl  of  Oxford,  518.  Opi- 
nion in  £ivour  of  the  King"^  Authority  over  the  Education  and  Marriage  of  bis 
Grandchildren,  519. 


CHAPTER  CXXII. 

COirCI/USIOK   OP  THE   LIVE    OP   LORO   MACCLBSPIBLO. 

Chief  Justice  Parker  accepts  the  Great  Seal,  552.  Apprehensions  of  the  Chancery 
Practitioners  of  Lord  Macclesfield's  Incompetence,  523.  Lord  Macclesfield  a 
great  Equity  Judge,  523.  He  introduces  no  Reforms,  523.  His  Avarice,  523. 
His  Favouritism,  524.  His  Decisions,  524.  Unborn  Child  recognised  by  the 
Law,  so  that  Estate  may  vest  in  it,  524.  But  not  if  the  Child  be  illegitimate, 
525.  Construction  of  tlie  Act  of  Anne  for  the  Conversion  of  the  Jews,  525. 
**  Dying  without  Issue,**  as  applicable  to  real  or  personal  Estate,  5'i6.  Persons 
committed  for  marrying  Wards  liberated  under  general  Pardon,  527.  Wife 
entitled  to  "Paraphernalia"  if  Creditor*  have  Remedy  against  real  Estate  of 
Husband,  527.  Guardian  and  Ward,  528.  Policy  of  Insurance  void  for  Con- 
cealment, 528.  Sequestration  to  be  executed  in  Ireland,  528.  Lord  Maccles- 
field's last  Judgment  on  the  Ringing  of  Parish  Bells,  528.  Controversy 
between  Dr.  Bentley  and  the  Fellows  of  Trinity  CoUeee,  Cambridge,  529.  Lord 
Macclesfield  as  a  Politician,  530.  Lord  Macclesfield  in  the  Cabinet,  530.  In 
the  House  of  Lords,  531.  Supports  the  Quakers'  Affirmation  Bill,  531. 
Behaves  unhandsomely  to  Lord  Cowper,  532.  Enmity  between  them,  532. 
Lord  Macclesfield  a  Lord  Justice  in  the  King's  Absence,  532.  Resists  Proposal 
of  George  I.,  that  Heir  to  the  Crown  of  England  should  renounce  foreign  Do- 
mioiona,  533.  Macclesfield's  seeming  Stability,  533.  Beginning  of  his  Troubles, 
534.  Frauds  on  Suitors  in  Court  of  Chancery,  535.  Charge  against  the 
Chancellor,  535.  He  is  dismissed,  536.  Great  Seal  in  Commission,  536.  King's 
Speech  to  the  Lords  Commissioners,  536.  Proceedings  against  Lord  Macclcs- 
field  in  the  House  of  Commons,  536.     Messages  from  the  King,  537.     Lord 

a2 


Digitized  by 


Google 


Macclesfield  impeached,  537.  Lord  Macclesficld*8  Trial,  538.  Articles  of  Im- 
peachment, 539.  Speech  of  the  Managers,  539.  ETidence,  54a  Transfer  of 
a  Masterdiip,  541.  Sale  of  a  Mastership,  542.  Bribe  to  Lady  Macclesfield, 
543.  Stete  of  Mr.  Borret*s  Office,  544.  Speech  of  Counsel  for  the  Defendant, 
545.  Lord  Macclesfield's  Conduct  during  the  Trial,  55a  Evidence  for  the 
Di^^mdant,  550.  His  Speeeli  in  fais  own  Defence,  551.  He  is  unanifli<nifi\y 
found  Guilty,  551.  The  Sentence  on  Lord  Macclesfield,  552.  Thanks  to  the 
Managers,  553.  Motion  in  favour  of  Lord  Macclesfield  in  the  Commons  lost, 
553.  The  Speaker  prays  Judgment,  553*  Justice  of  the  Sentence,  554.  Ldr4 
Macclesfield  in  the  Tower,  556.  Letter  from  Lord  Macclesfield  to  Sir  Prfter 
King,  557.  He  is  liberated,  559.  He  retires  into  the  Country,  559.  '  His 
LisUessness  in  Retirement,  559.  His  last  Illness,  560,  His  piotiB  Elld,  #60. 
His  Death,  560.  His  Rise  and  Character,  561.  Avarice  his  Bane,  ^1. 
Without  Taste  for  Literature  or  legal  Improvement,  562.  Lord  Maedesfidd  as 
a  Politician,  562.  His  Contempt  fbr  Authorship,  562.  Publication  impmed 
to  Lord  Macclesfield  for  improving  the  Universities,  563.  Praise  of  Lord  Mac- 
clesfield, by  Hughes,  663.  Lord  Macclesfield's  Patronage  of  Zaehary  Pearce, 
563.  Letter  from  Lord  Macclesfield  to  Lord  Chancellor  King  in  fttvoiir  of  his 
old  School-fellow,  Tom  Withers,  564.    His  Descendants,  565. 
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perversion  of  law  through  the  iiiBtnuiientality  of  corrupt 
courts,  having  mainly  brought  about  the  Revolution, 
William  and  his  ministers  were  anxious  above  all  things 
to  obtain  credit  for  a  satisfactory  administration  of  justice, 
and  it  would  require  strong  evidence  to  convince  us  that 
they  proposed  appointments  to  which  the  public  could  hardly 
have  submitted  under  the  exiled  sovereign.  Equity  had 
now  assumed  a  systematic  form ;  the  decisions  of  the  Chan- 
cellor were  reported  and  cited  as  authority,  like  those  of  the 
common  law  Judges ;  Guilford  and  Jeffreys,  however  venal 
where  the  crown  was  concerned,  were  regularly  trained 
lawyers,  and  they  were  capable  of  deciding  satisfactorily 
between  subject  and  subject.  It  is  impossible,  therefore, 
that,  to  please  Tories  or  Whigs,  there  could  have  been  any 
real  intention  of  placing  as  supreme  Judge  in  the  Court  of 
Chancery  any  nobleman,  however  respectable,  who  had,  from 
the  day  of  his  leaving  the  university,  devoted  the  whole  of  his 
time  to  fashionable  amusement  or  political  intrigue.  I  believe, 
upon  the  accession  of  William,  it  was  resolved  as  a  permanent 
arrangement,  instead  of  a  single  Judge  presiding  in  the 
Chancery,  to  resort  to  the  plan  adopted  during  the  Common- 
wealth, of  having  several  Judges  sitting  there  co-ordinately, 
—  after  the  model  of  the  common  law  Courts.* 

Recollecting  the  fantastical  as  well  as  arbitrary  acts  of 
which  late  Chancellors  had  occasionally  been  guilty,  "  single- 
seated  justice  "f  was  then  in  great  disrepute ;  and  very  falla- 
cious hopes  were  entertained,  that  the  long-standing  evils  of 
the  Court  of  Chancery  might  be  cured  by  severing  it  from 
all  connection  with  politics,  and  appointing  to  the  bench 
there  several  deep  lawyers  who  should  have  nothing  to  dis- 
tract them  from  their  judicial  duties.  J 


.  •  On  exaanining  the  Books  of  the  Privy  Coimeil,  I  find  the  following  ordw 
made  so  early  as  18th  February,  1688-89. 

**  Present, 

**  The  King's  most  Excellent  Majesty,  &o. 

*<  It  is  this  day  ordered  by  His  Mi^esty  is  Council,  that  Mn  AaMn  Piiigi«y« 
one  of  the  Clerks  of  the  Petty  Bag  in  Chancery,  do  cause  copies  ibrthwith  to  he 
made  of  all  eommissions  that  were  granted  by  Oliver  the  Protector  for  CQStody 
of  the  Great  Seal,  and  send  them  to  Sir  Robert  Atkyns  for  hb  peruul" 

t  The  Benthamite  term  for  a  tribunal  with  a  single  Judge. 

I  It  has  been  said  that  the  reason  for  putting  the  Great  Seal  into  commission 
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LORD  COMMI86IONER  MATNARD.  ^ 

Aooordingly,  on  the  4th  of  March,  Sir  Jobn  Matnard,  chap 
Andumy  Keck,   E$q.j  and  Mr,  Sergeant  RatvUnwn,  were      ^'^^' 

named  liords  Commissioners  of  the  Great  Seal,     On  the  j^^^^^^ 

following  day  they  were  sworn  in    before    the  King  in  Keck,  and 

Coancil  at  Whitehall,  and  the  two  hist  receiyed  the  honour  2^^'°~"' 

of  knighthood.  *  Commis- 

Keok  and  Rawlinoon  are  wholly  uninteresting  characters^  ^!^Zi« 
snd  there  cenld  be  no  amoeement  or  instruction  in  recording  for  writing 
die  dates  of  their  birth,  of  their  going  to  the  unitfersity,  of  ^«  ^^^ 
their  being  called  to  the  bar,  and  of  their  death,  which  only. 
wodd  comprehend  the  whole  of  their  known  history,  beyond 
tkdr  accidental  appointment  to  their  present  office,  f  But 
the  career  of  the  first  Lord  Commissioner  is  very  curious, 
were  it  for  nothing  dse  than  that  it  lasted  much  longer  than 
that  of  any  other  English  lawyer  or  $tate6man,  as  he  had 
been  called  to  the  bar  and  sat  in  the  House  of  Commons  in 
the  year  1625,  in  the  yery  beginning  of  the  reign  of 
Chsiles  L,  and  he  held  a  high  office  in  the  law,  and  was  a 
member  of  the  House  of  Commons,  in  the  year  1690,  in  the 
second  year  of  the  reign  of  William  and  Mary.  Having 
been  engaged  in  the  most  important  state  trials  during 
that  period,— haying  been  a  representatiye  of  the  people  in 
eyery  intermediate  parliament,  whether  held  by  Kings  or 
Protectors, — haying  asnsted  in  passing  the  ''  Bill  of  Bights'' 
ss  well  as  the  ^^  Petition  of  Bight,'' — haying  seen  the  go* 
yemment  carried  on  by  prerogative  for  many  years,  without 
popolar  assemblies,  —  the  constitution  first    reformed  and 

*»  to  BiHhipljr  office*)  but  Keok  and  RawUnson  were  men  without  political 
daiffls  or  influence. 

*  **  At  the  Court  at  Whitehall,  the  5th  of  March, 

-  Present,  1688-89. 

**  The  Kkig't  most  Exoellaot  Mio«sty, 

*<  The  Right  Honourable  Sir  John  Maynard,  Knight,  having  taken  the  oaths  in- 
johied  to  be  taken  by  the  late  act  of  parliament  instead  of  the  oaths  of  allegiance 
•nd  sapremacy,  was  this  day,  by  U'ls  Mi^esty^s  command,  sworn  one  of  the 
Lords  Comnussioiiers  lor  the  custody  of  the  Great  Seal  of  England.  A  similar 
entry  follows  with  respect  to  each  of  the  other  two,  with  the  addition  of  the 
vords,  '  and  at  the  same  time  received  the  honour  of  knighthood  from  his 
Miycsty.'"  Boakt  o/Privp  QrnndL  See  also  Crown  Off  Min.  Book,  foL  131. 
2  Vcinoii*s  Rep.  95. 

t        "  Their  name,  their  years,  spelt  by  the  unlettered  Muse, 
The  place  of  fame  and  elegy  supply." 
B   2 
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then  subverted  by  the  Long  Parliament^  —  the  vicissitudes 
of  the  civil  war, — the  trial  and  execution  of  the  King, — 
the  establishment  of  military  despotism, — the  recall  of  the 
ancient  dynasty, — two  turbulent  reigns,  in  which  the  voice 
of  the  law  and  the  lessons  of  experience  were  despised, — 
he  lived  to  see  the  Stuarts  for  ever  banished  from  their  native 
country,  and  the  foundation  laid  of  a  constitutional  monarchy 
which  still  flourishes,  and  has  conferred  upon  Britons  a 
greater  degree  of  civil  and  religious  freedom,  and  of  public 
prosperity,  than  ever  fell  to  the  lot  of  any  other  nation. 

This  remarkable  man  —  reminding  us  of  the  patriarchal 
race,  who  could  plant  an  acorn,  and  recline  under  the  spreading 
boughs  of  the  unwedgeable  and  gnarled  oak  which  sprang 
from  it,  —  was  the  eldest  son  of  Alexander  Maynard,  Esq., 
a  gentleman  of  good  family  in  the  county  of  Devon.*  He 
was  bom  at  Tavistock  in  the  year  1602.  At  the  age  of  16 
he  was  entered  of  Exeter  Hall,  Oxford,  where  he  took  the 
degree  of  A.B.  I  do  not  find  any  account  of  his  academical 
habits,  but  his  eager  and  dogged  love  of  application  was 
innate,  and  must  have  early  marked  him  for  eminence* 
Being  destined  to  the  l^al  profession,  he  was  removed  to 
the  Middle  Temple,  where  luckily  he  found  a  set  of  hard 
reading  men,  including  Noy,  Selden,  and  Bolle*  Now  he 
acquired  that  taste  for  black-letter  law  which  stuck  by  him 
through  life,  and  made  him  prefer  the  *^  Yeab  Books"  to 
Shakspeare  or  Ben  Jonson ;  insomuch  that  when  he  grew 
rich  and  kept  his  coach,  he  never  took  an  airing  in  it  without 
having  a  volume  of  these  Reports  as  a  companion,  and  he 
solaced  his  old  age  by  publishing  an  edition  of  them,  f  At 
the  same  time  he  was  a  diligent  attender  at  "  moots,"  and 
laboured  to  acquire  the  faculty  of  prompt  speaking,  according 
to  his  noted  saying  which  he  was  fond  of  repeating  to  his 
dying  day,  that  "  the  Law  is  ars  bablativa."J 


*  I  do  not  find  any  relationship  stated  between  the  Deronshire  Maynards  and 
the  Essex  fiimily  of  the  same  name  ennobled  by  Charles  I.  and  represented  by  the 
present  Viscount  Maynard. 

t  Roger  North  thus  describes  Maynard^s  well  known  passion  for  the  Year 
Books.  "  He  had  such  a  relish  of  the  old  Year  Books  that  be  carried  one  in  his 
coach  to  divert  his  time  in  travel,  and  said  he  chose  it  before  any  comedy.** 
Life  of  Guilford,  i.  28. 

I  Life  of  Guilford,  ii.  27. 
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On  account  of  his  extraordinary  proficiency,  he  was  called     CHAP, 
to  the  bar  before  the  usual  curriculum  of  study  at  his  inn  of 


court  had  expired ;  and  his  countrymen  in  the  West  being  q^,j^  ^^ 
proud  of  him,  and  pushing  him  on,  he  got  into  practice  much  the  bar. 
more  rapidly  than  he  otherwise  would  have  done,  notwith- 
standing all  his  merits.*     He  likewise  derived  great  advantage  His  rapid 
from  the  patronage  of  Noy,  to  whom  he  was  recommended,  J^n^p,^ 
hj  his  industry  and  acuteness,  and  he  had  the  reputation  of  gress. 
being  the  chief  favourite  of  the  fiitiure  inventor  of  ship- 
money.    However,  he  was  not  by  any  means  injured  by 
"prepropera    proxis."      Every   case  intrusted   to   him    he 
studied  profoundly,  and  whatever  leisure  he  enjoyed  firom 
the  business  of  his  clients,  he  devoted  to  his  law  books,  that 
he  might  keep  up  and  extend  his  stock  of  legal  lore.     Ever 
fiuniliar  with  the  ancient  history  as  well  as  with  the  newest 
fiwhions  of  the  law,  he  could,  from  his  retentive  memory,  his 
oofuous  common-place  book,  and  his  daily  experience,  readily 
tell  all  the  decided  cases  on  any  question  which  might  arise, 
from  the  reign  of  Edward  I.  till  the  day  on  which  his  opinion 
was  asked,  or  on  which  he  had  to  argue  in  Court.     He 
naturally  took  to  the  Western  Circuit,  on  which  he  soon  got 
empbyment,  and  of  which  he  was  the  decided  leader  above 
half  a  century. 

In  the  first  parliament  of  Charles  I.  he  was  returned  to  March  27. 
the  House  of  Commons,  and  he  made  his  maiden  speech  in  j^^^'^^  ^ 
opposing  the  supply  which  was  demanded  under  the  pretence  to  the 
of  a  Spanish  war,  said  to  be  impending.     When  he  had  in-  Commons. 
veighed  against  the  extravagance  of  the  Court,  he  declared  August  8. 
at  the  same  time  that  "he  was  for  carrying  on  an   open  J??^*  ., 

,  ,  His  maiden 

maritime  war  with  Spain,  whereby  the  nation  might  acquire  speech, 
riches  and  glory.  **! 

He  spoke  for  the  "  Petition  of  Right,**  but  it  would  not  June, 
appear  that  he  ever  had  much  success  as  a  debater  in  parlia-  ^^'^^* 
ment,  and  his  efforts  there  were  afterwards  chiefly  confined 

*  Thit  Uudable  spirit  to  support   **  a  worthy  of  Devon,**  has  constantly 
nbsisted  down  to  recent  tiroes;^ — two  instances  of  which  I  may  mention,  Sir. 
Viewy  Gibbs  and  Lord  Oifibrd.     Maynard*8  name  first  appears  in  the  Reports 
as  counsel  in  Cra  Car.  3  Charles  I.  a.  d.  1628 ;  but  the  law  reporters  of  those 
^ys  often  report  cases  without  mentioning  the  names  of  counsel. 

t  2  Pari  HUt  32. 
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CHAP. 

cm. 


Adheres  to 
country 
party,  but 
afraid  of 
otfendlng. 


"Short 
Parlia- 
ment** 
'*  Long 
Parlia- 
meot" 


to  giving  an  opinion  upon  questions  of  law,  or  of  conntitu- 
tional  learning,  wliiob  incidentally  arose.  His  grand  oliject 
continued  to  be  to  support  his  ascendencj  at  the  bar,  what- 
ever  faction  or  whatever  form  of  government  might  prevail. 
He  voted  steadily  with  the  country  party  in  the  early  parlia- 
ments of  this  reign  without  making  himself  prominent,  like 
Coke,  HoUis,  or  Eliot,  or  sharing  the  glory  with  them  of 
being  sent  to  the  Tower,  or  prosecuted  in  the  Star  Chamber. 

During  the  long  intermission  of  parliaments  he  comforted 
himself  for  the  suppression  of  popular  rights  by  counting  his 
gains  at  the  end  of  every  term  and  circuit,  and  finding,  on 
comparison,  that  there  was  no  falling  off  from  the  corre- 
sponding portion  of  the  preceding  year. 

He  was  a  member  of  the  "  Short  Parliament,"  abruptly 
dissolved  in  the  beginning  of  1640,  and  voted  for  the  inquiry 
intogrievances  before  granting  a  supply.  At  the  meeting  of  the 
**  Long  Parliament,"  he  was  returned  for  Totness,  and  still  took 
the  liberal  side,  but  with  moderation.  Lord  Clarendon  gives 
the  following  candid  testimony  to  his  merits,  and  those  of 
another  holder  of  the  Great  Seal,  with  both  of  whom  he  then 
co-operated,  but  to  both  of  whom  he  was  afterwards  violently 
opposed:  —  "  John  Maynard  and  Bulstrode  Whitelocke 
were  men  of  eminent  parts  and  great  learning  out  of  their 
professions,  and  in  their  professions  of  signal  reputation ;  and 
though  they  did  afterwards  bow  their  knees  to  Baal,  and  so 
swerved  from  their  allegiance,  it  was  with  less  rancour  and 
malice  than  other  men :  they  never  led,  but  followed,  and 
were  rather  carried  away  with  the  torrent  than  swam  with  the 
stream,  and  failed  through  these  infirmities,  which  less  than 
a  genera]  defection,  and  a.  prosperous  rebellion,  could  not 
have  discovered.''*  Maynard  without,  like  Hyde,  renouncing 
his  profession,  and  without  materially  sacrificing  his  practice 
for  his  parliamentary  duties,  as  many  lawyers  then  did, 
contrived  to  have  much  influence  with  the  country  party,  and 
considerable  weight  in  the  House  of  Commons.  He  was  a 
member  of  the  committee  to  inquire  into  ship-money,  and 
other  abuses,  from  which  the  principle  measures  against  the 


•   Life  of  aarendon,  i.  59. 
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Court  origiiuited.     He  tcted  as  one  of  the  managers  of  the     chap. 
Hoose  of  Commons  on  the  impeachment  of  Lord  Strafford,      ^^"' 
and  of  Archbishop  Laud,  bnt  he  grudged  the  time  which  M»iM«er 
these  '^  unpaying  oooupaticms "  consumed,  and  he  did  not  on  im- 
gain  much  distinction  from  them.     Although  he  was  abun-  orstn^rd 
dandy  zealous,  he  was  wanting  in  general  political  informal  ^^  Laud, 
tion,  as  well  as  in  courtesy  to  the  accused.* 

Before  the  civil  war  broke  out,  I  find  only  one  speech  of  Jan.  1642. 
Iu8  given  at  any  length;   but  on  this  he  seems  to  have  ^ctUuT* 
bestowed  prodigious  pains,  and  he  must  himself  have  re-  King's  at- 
ported  and  published  it.  f     It  was  made  in  the  committee  of  ll^l^^e 
the  Houae  of  Coouuons  which  sat  at  Ghiildhall^  under  the  ^^^  ^^^' 
protection  of  the  city  train-bands,  after  Charles's  mad  at- 
tempt to  arrest  the  five  members  in  St.  Stephen's  Chapel,  -^ 
sad  it  thus  begins: — '^  Mr.  Chairman,  the  intermission  of 
parliaments  so  long  together  hath  been  the  only  cause,  I 
confidently  believe,  of  aH  those  evils  and  troubles  that  have 
happened  upon  this  and  the  other  bis  Mfgesty's  kingdoms. 


*  9  St  Tr.  1456.  Evelyn,  in  his  grspbio  account  of  Lord  Strafford's  trial, 
coumeratcs  amoof  themanafera,  **  Sarjeant  Maynard,  the  great  lawyer,  the  same 
who  prosecuted  the  Earle  of  Strafford  forty  years  before,  being  now  neere  eighty 
Tevcaofage."     Diary,  SOth  Nov.  1680.  vol  i.  98S.  <» 

The  fbllowiiig  is  Sir  Ralph  VeToey'a  note^  taken  in  pencil,  of  Maynard*s  speech    sir  Ralph 
before  the  Lords  against  Strafford.  Vemey's 

**  At  four  yeares  end  bee  gets  the  power  of  the  star^efaaniber.  notes  of 

**  At  Yorke  he  8ays»  Somt  Jiutieet  wrtmVLfar  im^  Ud  pou  akaUJind  th§  Kmg*B   his  speech 
MUle/nger  hmmer  t/um  the  Innet  of  the  law.  against 

**  At  Dublin  be  says,  htUmd  w  a  conquered  natknj  the  King  nuty  use  them  a*  hoe    Strafford. 
Sett  then  ehartera  mB  rofoJL 

**  A  peere  fi>r  suijige  for  justice  was  threatened,  and  sayes,  noe  law  nor  lawiers 
ihoald  dispute  his  power,  md  an  act  of  state  should  bind  as  much  as  an  act  of 
ptrliament 

**  Lord  Mountnorris  judged  to  death,  and  Bennet  executed  by  marshal!  law. 

"  Ninth  artick.  A  vanaot  to  Biibop  of  Downe  and  others  to  imprison  any 
that  would  not  appcare. 

**  Imposition  on  the  subjects,  8cc 

**  Flax  a  woeman't  comodity,  engrossed  by  bim. 

**  Hie  levied  warr  against  the  King,  &c. 

**  Hee  sent  serjants  at  armes  and  soldiers  to  execute  his  decrees. 

**  The  Scots  in  Ireland  by  oath  oonpeUed  to  obey  all  the  king's  loy^dl  eo- 
Bands,  and  fines  the  refusers.  Hee  calls  Scots  BdteBa,  and  threatenes  to  root  out 
mte  amd  brameh, 

**  The  parliament  here  broken,  and  advised  the  kinge  that,  having  tried  the 
eScction  of  his  people,  hee  was  absolved  from  all  rules. 

••O/SSth  Artide.   Reducing  the  kingdome  by  force.-  Plotee  of  Long  Park.  83. 

t  It  came  out  in  a  pamphlet  along  with  the  speeches  on  the  same  occasion  of 
Mr.  Grimston  and  Mr.  Glynn.  *•  Printed  by  Francis  ConsUble,  1642.*  2  Pari 
Hist  109a 
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.  BEION  OF  CHARLES  I. 

The  perverse  nature  of  man  is  frowmrd  and  crooked,  that  it 
is  always  inclined  and  bent  to  do  nothing  but  that  which  is 
evil :  without  restriction  either  by  the  powerful  preaching  of 
the  word  of  God,  wholesome  and  pious  discifdine  in  the 
exercise  of  religion,  and  good  laws  made  for  the  strict  ob« 
servance  and  performance  of  the  same,  under  the  pain  of 
severe  punishment  for  not  obeying  thereof:  I  say,  without 
restrwit  by  such  means,  the  corrupt  nature  of  the  flesh 
is  not  to  be  curbed;  but  will  go  on  to  the  committing 
of  all  manner  of  wickedness,  both  agfdnst  Grod,  his  king  and 
country :  and.  Sir,  the  only  means  to  preserve  and  enjoy  the 
sincere  and  pure  teaching  of  God's  word,  and  pious  discipline, 
by  wholesome  laws  enacted  and  made  for  that  purpose,  is 
by  a  parliament,  by  that  great  and  wise  coundl,  expert  in  all 
the  sciences  of  good  government,  either  of  a  church  or  com- 
monwealth. A  parliament.  Sir,  is  the  clearest  looking-glass 
for  a  state  perfectly  to  see  itself  in  that  ever  was  made ;  there 
is  no  disease,  infirmity,  or  misery  that  it  groans  under  the 
burden  of,  but  in  this  glass  it  may  be  perspicuously  per- 
ceived, and  the  original  and  prime  causes  that  have  produced 
the  same :  this  glass  is  not  only  dear  and  bright  to  look 
in,  but  it  is  medicinal,  and  of  that  sovereign  power  and 
efficacy,  that  it  can  cure  and  remedy  all  the  grievances  of 
the  spectators  therein,  of  what  personage,  degree,  or  dignity 
soever  they  be,  of  whatever  condition  or  quality  soever  the 
disease  be,  they  are  infected  withal ;  of  what  profession  or 
function  soever,  whether  spiritual  or  temporal  they  are  of,  if 
they  do  but  look  herein."  He  then  goes  on  at  infinite  length, 
with  unbounded  tediousness,  and  much  mixture  of  metaphor, 
to  prove  how  ^^  this  glass  is  a  cure  for  pride,  haughtiness  of 
heart,  and  tyranny  over  the  King's  good  people,  and  above 
all  for  the  diseases  of  the  clergy,  viz.  ease,  idleness,  plenty, 
covetousness,  luxury,  wantonness,  and  all  manner  of  lasci- 
viousness."  *  But  this  specimen  is  enough  to  show  that  our 
orator  was  now  thoroughly  imbued  with  puritanical  notions, 
and  dealt  largely  in  puritanical  cant. 

He  zealously  attached  himself  to  the  Presbyterian  sect; 
he  subscribed  the  ^^  Solemn  League  and  Covenant,"  and  he  sat 

•  2  Pari.  Hist.  1026. 
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18  a  by  member  of  the  fiunous  Assembly  of  Divines  at  West-     CH  A  p. 
minster  which  prepared  the  catechism  and  chief  standards  of      ^'^^' 
doctrine  still  adhered  to  by  the  Presbyterian  Chnrdi  of  Scot-  Member  of 
knd    He  was  likewise  abont  the  same  time  appointed  a  Assembly 
Commissioner  along  with  Bulstrode  Whitelocke  to  meet  the  ^^  wll"^ 
Lord  Chancellor  of  Scotland  and  other  Commissioners  of  that  minster, 
kingdom,  to  treat  of  the  best  mode  of  establishing  Pre^by- 
teriaoismoyer  the  whole  island  of  Great  Britain.    Whitelocke,  Consulta- 
m  his  ^  Memorials,"  gives  us  a  very  amusing  specimen  of  those  Jh*e°chan. 
consultations :  **  One  evening  very  late  Maynard  and  I  were  ceHor  of 
sent  for  by  the  Lord  General  [Essex]  to  Essex  House,  and  ^.^d  othen 
there  was  no  excuse  to  be  admitted,  nor  did  we  know  before  about  de- 
hand  the  occasion  of  our  being  sent  for:  when  we  came  to  cromveU 
Essex  House  we  were  brouffht  to  the  Lord  General,  and  with  "«  «"  "  i*;- 
him  were  the  Soots  Commissioners,  Mr.  HolUs,  Sir  Philip 
Sti^eton,  Sir  John  Meyrick,  and  divers  others  of  his  special 
friends.     After  compliments,  and  that  all  were  set  down  in 
oooncil,  the  Lord  Greneral  spake  to  us  to  this  effect :  ^  Mr. 
Maynard  and  Mr.  Whitelocke,  I  sent  for  you  upon  a  special 
occasion  to  have  your  advice  and  counsel,  and  that  in  a  matter 
of  very  great  importance  concerning  both  kingdoms,  in  which 
my  Lords  the  Commissioners  of  Scotland  are  concerned  for 
their  state,  and  we  for  ours ;  and  they  as  well  as  we  knowing 
jour  abilities  and  integrity  are  very  desirous  of  your  counsel 
in  this  great  business.'  —  Maynard.  *We  are  come  to  obey 
yonr  Excellency's   commands,   and  we  shall  be  ready  to 
give  our  faithful  advice  in  what  shall  be  i*equired  of  us.' 
L.  Gtiu  *  My  Lord  Chancellor  of  Scotland,  and  the  rest 
of  the  Commissioners  of  that  kingdom,   desired  that  you 
two  by  name  might  be  consulted  with    upon  this  occa- 
sion, and  I  shall  desire  my  Lord  Chancellor,  who  is  a  much 
better  orator  than  I  am,  to  acquaint  you  what  the  business 
ia-'—Z.  Chancellor.  *  Master  Maynard  and  Master  Whitelock  Speech  of 
ye  ken  vary  weele  that  Lieutenant  General  Cromwell  is  no  chan-^^** 
freend  of  oors,  and  since  the  advance  of  our  army  into  Eng-  ceiior  of 
land  he  hath  used  all  under-hand  and  cunning  means  to  take 
off  from  our  honour  and  merit  of  this  kingdom ;  an  evil  re- 
(putal  of  all  our  hazards  and  services,  but  so  it  is,  and  we  are 
nerertheless  fully  satisfied  of  the  affection  and  gratitude  of 
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CHAP,     the  gndd  people  of  this  natkm  in  general'    [After  dilating  at 
^  ^^'      some  kngth  on  CrontweU'soimity  to  Scotland  and  the  prfeby- 
."  terian  church,  on  the  8!U|ttcion  that  he  was  no  wellHnrisher  to 

hisExoellencj^andon  thenecenity,  for  the  benefit  of  the  hpa 
kingdoms,  that  some  course  should  be  taken  for  preventioo 
of  impending  mischief,  his  Lovdahip  proceeds]  'Ye  ken  vary 
weele  the  accord  'twixt  the  twa  kingdoms,  and  the  union  by 
the  Solemn  League  and  Coveaaat,  and  if  any  be  an  incejuUary 
between  the  twa  nastioM  how  he  is  to  be  proceeded  against : 
now  the  matter  is  wherein  we  desire  your  opinions,  what  you 
tak  the  meaning  of  this  word  incendiary  to  be,  and  whether 
Lieutenant  Greneral  Cromwell  be  not  sike  an  incendiary  as  is 
meant  thereby,  and  whilke  way  wad  be  best  to  tak  to  prooeed 
against  him  if  he  be  proved  to  be  sike  an  incendiary,  and  that 
will  clepe  his  wings  from  soaring  to  the  prejudice  of  our  cause. 
Now  you  may  ken  that  by  our  law  in  Scotland  we  cl^)e  an 
incendiary  whay  kindleth  coals  of  contention,  and  raiseth  dif- 
ferences in  the  state  to  the  public  damage,  and  he  is  tanquam 
publicus  hoetis  patria ;  whether  your  law  be  the  same  or  not, 
you  ken  best  who  are  mickle  learned  therein,  and  theref<Nre 
with  the  faveure  of  his  Excellency  we  deure  your  judgments 
in  these  point8.'-*-Z.  Oen.  *  My  Lord  CbwceUor  hath  opened 
the  bumness  fully  to  you,  and  we  all  desire  your  opinions  there- 
in.'— Maynard.  ^  Your  Excellency  and  my  Lord  Chancellor 
are  pleased  to  require  our  advice  in  this  great  business,  and  we 
shall  deal  clearly  and  freely  with  your  Lordships,  whidi  I 
think  will  be  most  acceptable  to  you,  and  will  in  conclusion 
be  best  for  your  service.  The  word  incendiary  is  not  much 
conversant  in  our  law,  nor  often  met  with  in  our  books,  but 
more  a  term  of  the  civil  law  or  of  state,  and  so  to  be  con- 
sidered in  this  case,  and  to  be  taken  according  to  the  ezpres- 
^on  wherein  it  is  used  in  the  Accobd  of  the  two  kingdoms^  and 
in  the  sense  of  the  parliaments  of  both  nations.  That  sense 
of  it  which  my  liord  Chancellor  hath  been  pleased  to  mention, 
it  doth  bear  ex  vi  termini  ;  and  surely  he  that  kindles  the  coab 
of  contention  between  our  brethren  of  Scotland  and  us  is  an 
incendiary i  and  to  be  punished  as  it  is  agreed  on  by  both  king- 
doms. But,  my  Lords,  there  must  be  proof  made  of  such  par- 
ticulars of  words  or  actions  upon  which  there  may  be  sufficient 
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ground  tx  a  pariiaoirat  to  declare  their  judgment  that  he  chap. 
who  naed  such  words  or  actions  endeaTonred  thereby  to  rabe  ^'^^' 
iiStftacm,  and  to  kindle  the  fire  of  contention  anaong  us, 
9bA  m>  that  he  is  an  hteendkary.  Lieutenant  General  Crom- 
well 18  a  peraon  of  great  &T0ur  and  interest  with  the  House 
ef  Conmions  and  with  some  of  the  House  of  Peers  likewise, 
and  therefore  there  must  be  proofs,  and  the  more  dear  and 
evident  against  him  to  prerail  with  the  parliament  to  adjudge 
him  to  be  an  ineendiary.  I  confess,  mj  Lords,  I  do  not  in  mj 
priyate  knowledge  assure  myself  <^  any  such  particulars,  nor 
ksTe  we  heard  of  any  hers ;  and  I  believe  it  will  be  more  diffi-* 
suit  than  peiliapa  some  of  us  may  imagine  to  fieisten  this  upon 
him.  And  if  it  be  difficult  and  doubtful,  it  is  not  fit  forsuch 
persons  as  my  Lord  Qeneral  and  the  Commissioners  of  the 
kingdom  of  Scotland  as  yet  to  appear  in  it,  but  rather  first  to 
Re  what  proofe  may  be  had  of  particular  passages  which  will 
amount  to  a  clear  proof,  upon  which  juc^ment  may  be 
grounded  that  he  is  an  meendiaty.  And  when  such  proofs 
shall  be  ready  to  be  produced,  we  may  again  wait  upon  your 
ExceUexicy  and  the  business  will  then  be  the  more  ripe  for 
your  Lordships'  resdution;  in  the  meantime,  my  humble 
Ofmuon  k  that  it  may  be  deferred.' "  *  HoUis  and  some  hot 
presbyterians  present  were  for  instantly  denouncing  Cromwell 
18  an  incendiary, — a  step  which  might  have  changed  the  history 
of  the  country, — but  Whitelock  having  joined  in  the  wary 
advice  of  his  brother  barrister,  he  thus  concludes  his  narrative : 
^  The  Scots  Commissioners  were  not  so  forward  to  adventure 
upon  it  for  the  reasons  given  by  Mr.  Maynard  and  me  until 
a  farther  inquiry  were  made  of  particulars  for  proof  to  make 
him  an  incendiary,  the  which  at  length  was  generally  con- 
sented to,  smd  about  two  o'clock  in  the  morning,  with  thanks 
and  compliments,  Mr.  Maynard  and  I  were  dismissed;  and  I 
had  some  cause  to  believe  that  at  this  debate  some  who  were 
present  were  false  brethren,  and  informed  Cromwell  of  all 
that  passed  among  us;  and  after  that  Cromwell,  though  he  took 
no  notice  of  any  particular  passages  at  that  time,  yet  he 
seemed  more  kiii^  to  me  and  Mr.  Maynard  than  he  had  been 

•  Wbit.  Mem.  1 16. 
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for  high 
treason, 
and  com- 
mitted to 
the  Tower, 


formerly,  and  carried  on  his  design  more  actively  of  making 
way  for  his  own  advancement.'^  * 

Maynard  notwithstanding  his  presby  terianism  was  cautious 
enough  to  avoid  quarrelling  outright  with  the  Independents, 
and  he  never  was  expelled  the  House  of  Commons. 

Always  true  to  his  party,  with  a  considerable  r^ard  for 
his  personal  safety, — on  one  occasion  he  displayed  spirit, — 
knowing  that  the  Independents  would  not  then  proceed  to  ex- 
tremities against  him.  Being  a  friend  to  monarchy,  while  he 
wished  greatly  to  curtidl  the  prerogatives  of  the  crown,  he 
opposed  the  resolution  brought  forward,  when  the  King  was 
a  prisoner  in  the  Isle  of  Wight,  against  holding  any  farther 
communication  with  him,  —  the  tendency  of  which  was  the 
establishment  of  a  republic.  He  urged  "  that  by  this  resolu- 
tion of  making  no  more  addresses  to  the  King,  they  did,  as 
far  as  in  them  lay,  dissolve  the  parliament ;  and  that  from 
the  time  of  that  determination  he  knew  not  with  what  security, 
in  point  of  law,  they  could  meet  together,  or  any  join  with 
them  in  their  counsels ;  that  it  was  of  the  essence  of  parlia« 
ment  that  they  should  upon  all  occasions  repair  to  the  King, 
and  that  his  Majesty's  refusal  at  any  time  to  receive  their 
petitions,  or  to  admit  their  addresses,  had  been  always  held 
the  highest  breach  of  their  privilege,  because  it  tended  to 
their  dissolution  without  dissolving  them;  and  therefore  if 
they  should  now,  on  their  parts,  determine  that  they  would 
receive  no  more  messages  from  him,  nor  make  any  more 
address  to  him,  they  did  upon  the  matter  declare  that  they 
were  no  longer  a  parliament,  and  then  how  could  the  people 
look  upon  them  as  such?t  The  resolution,  however,  was 
carried  by  a  large  majority,  the  presbyterians  ever  since 
Pride's  Purge  having  had  very  little  weight  in  the  House. 

To  intimidate  Maynard  from  repeating  any  such  effort, 
articles  of  impeachment  were  soon  after  framed  against  him, 
accusing  him  of  high  treason,  and  were  sent  up  to  the  Lords. 
The  pretext  for  ^s  prosecution  was  a  tiunult  which  had 
taken  place  in  the  month  of  July  precedmg,  when  a  band  of 
apprentices  had  marched  from  the  City  of  London  to  West- 


•  Whit  Mem.  117. 


t  CUrendon,  iii.  H2.     3  Pari.  Hist.  831. 
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minster,  with  a  view  to  induce  parliament  to  revoke  certain     CHAP, 
ofdinanoes  respecting  the  city  militia,  which  had  been  passed 
at  the  iitftance  of  Cnmiwell  and  the  army.     It  was  dleged 
that  the  defendant  had  incited  and  encouraged  this  insure 
rectioD,  and  that  it  amounted  to  high  treason  as  a  ^^  levying 
of  war  against  the  parliament."*     Maynard  being  brought  to  Denies 
the  bar  of  the  House  of  Lords  in  custody  of  the  lieutenant  i"'^^''^'''' 
of  the  Tower,  to  plead  to  these  articles,  he  positively  refused  Lords  to 
to  do  so,  saying,  with  unanswerable  reason,  "  that  he  being  ^^^^  ^"' 
a  commoner  of  Enghmd,  and  a  free  bom  subject,  ought  to  be  <i^K>n. 
tried  as  a  commoner  by  bill  or  indictment  in  the  inferior  to  kneel, 
courts  of  justice."!     He  likewise  refused  to  kneel  when  re- 
quired so  to  do,  observing  sarcastically  that  *^  he  did  admire 
the  justice  of  the  Council  TaJUe  (against  which  they  had 
made  such  complaints),  in  regard  of  the  arbitrary  proceedings 
against  him  in  what  was  called  a  Parliament^ 

The  Lords  imposed  a  fine  of  6O0L  upon  him  for  his  con-  Fined  5ooi!. 
tomacy,   and    committed    him  to    prison  during  pleasure. 
However,  upon  a  secret  understanding  that  he  was  to  be  quiet  Proseeu- 
for  the  fiiture,  the  impeachment  was  dropped,  and  he  was  JJ^J^  ^^^^ 
soon  after  restored  to  liberty. 

He  remwied  very  quiet  for  several  years,  keeping  aloof 
from  politics  t,  till  the  Protectorate  being  established  bethought, 
like  Hale,  Bolle,  and  other  great  lawyers,  that  it  was  the  part 
of  a  good  citizen  to  submit  to  the  existing  government,  however 
madi  he  might  condemn  the  hypocrisy  and  ambition  of  the 
man  who  was  at  the  head  of  it.   He  accordingly  consented  to  a.d.  1653. 
take  the  degree  of  the  coif  under  a  writ  in  the  name  of  J**^'"*'** 
Oliveb,  and  he  actually  became  a  **  Protector's  Seijeant,"  tcctor's 
whereby  he  was  placed  at  the  head  of  the  bar.§  Serjeant- 

*  3  Part  Hist.  839.  f  lb.  845. 

I  It  hu  been  recently  said  that  Maynard  strongly  opposed  the  Ordinance  for 
the  trial  of  Charles  I.,  and  that  he  entered  a  protest  against  that  proceeding ; 
but  there  is  no  contemporary  evidence  of  his  having  taken  any  part  in  the  dir- 
CQssion.  It  is  exceedingly  improbable  tht  he  should  have  done  an  act  for 
vhich  he  never  could  have  been  forgiven,  as  it  was  the  policy  of  his  life  **  so  to 
live  with  his  enemies  that  he  might  be  reconciled  to  them  n&  friends,**  and  he 
VIS  accused  of  pleading  **  as  if  he  had  taken  fees  on  both  sides ;  one  while  mag- 
rafjin<;  the  gallant  deeds  of  the  army,  then^rJb'n^  them  for  their  remonstrance.*' 
See  Chabmen*t  Biognj^,  **  Maynard.** 

I  **  In  1653,  Oliver  Protector,  Maynard  was  by  writ,  dated  February  1., 
called  to  the  dtgree  of  Seijeant  at  Law,  having  before  taken  the  engagement ; 
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CHAP.         When  the  Crown  wm  o&red  to  Oliver,  Maynard,  as  a  lorer 
of  monarchy,  jomed  Whitelooke,   Glyn,  and  St  John,  in 


March,        otronglj  advising  him  to  accept  it,  urging,  **  that  no  new  go* 

1657.  vemment  could  be  settled  kgally  bnt  by  a  King ;  till  then  all 

counsels      ^7  ^  ^^  1^  building  upon  saw],  and  every  man  that  had 

CromweU     bccoi  coQoemed  in  the  war  and  in  the  blood  that  was  shed^ 

theCtowiu  <kbove  all  the  King's^  was  still  obnoxious  to  punishment,  and 

no  warrants  could  be  pleaded  but  what  were  founded  cm,  or 

Improved  of,  by  a  law  passed  by  King,  Lords,  and  Commons ; 

and  as  no  man's  person  was  safe  till  that  was  done,  so  ihey 

said  all  the  grants  and  sales  that  had  been  made  were  null 

and  void,  all  men  that  had  gathered  or  diq)osed  of  the  public 

money  were  for  ever  aooountaUe.     So,  on  public  grounds, 

monarchy  was  the  form  of  government  suitable  to  all  our  in« 

stituticHis,  and  to  the  g^us  of  the  people,  and  the  title  of 

King,  with  defined  prerogatives,  was  more  favourable  to 

liberty  than  that  of  Protector,  who  was  often  driven  to  do 

S^tiS  pit  arbitrary  acts  from  the  novelty  of  his  dominion."  *     But  he 

ponL  was  answered  by  the  fiuiatice,  who  said  **  this  was  a  mifltmsi«> 

ing  of  God  and  a  trusting  to  the  arm  of  flesh;  they  had  gone 

out  in  the  simplicity  of  their  hearts  to  fight  the  Lord's  battle^ 

to  ivhom  they  had  made  the  appeal ;  he  had  heard  them,  and 

appeared  for  them,  and  now  they  could  trust  him  no  longer ;  they 

had  pulled  down  monarchy  with  the  monarch,  and  would  they 

now   build   that  up   which  they  had  destroyed?  they   had 

solemnly  vowed  to  be  true  to  the  Commonwealth  without  a 

king  or  kingship,  and  under  that  vow,  as  under  a  banner,  they 

had  fought  and  conquered ;  would  they  go  back  to  Egypt  ?  if 

kings  were  invaders  of  Gtxi's  right,  and  usurpers  upon  men's 

liberties,  why  must  they  have  recourse  to  such  a  wicked 

engine  ?  "  f     These  arguments,  fortified  by  private  threats  of 

And,  on  May  Ist,  was  bj  patent  made  Uie  Protector^  Seijeant,  and  pleaded  in 
hi*  and  the  then  CemmonweaUh's  behalf  against  sereral  Royalists  that  were 
tried  in  the  pretended  high  oourt  of  parliament,  whereon  sevetal  generous  cmra* 
Uers  and  noble  hearts  received  the  dismal  sentence  of  death."    Anthcmy  WbmL 
•  **  Res  dura  et  regni  novitas  me  talia  cogunt." 

f  1  Burnet,  94.  It  is  curious  to  consider  what  would  have  been  the  eflfect  if 
he  had  accepted  the  offer,  and  after  being  proclaimed  King  he  had  livetl  lonff 
enough  to  assemble  a  pariiament  which  had  passed  an  act  ratifying  all  ihat  had 
been  theretofore  done,  and  pardoning  all  past  oflTenoes.  His  Migesty,  King 
Oliver,  would  probably  have  soon  been  assassinated  or  dethroned  i  but  there  is 
great  difficulty  in  seeing  how  the  regicides  could  have  afterwards  been  brought  to 
trial. 
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■wiiiiiiHriop,  prevailed,  and  the  name  of  Oi^itsb  I.  is  not  in-     CHAP, 
flcribed  in  the  Iici  of  English  sovereigns^  although  his  statue      ^"^' 
is  very  properly  to  appear  in  tl»e  new  Pakoe  at  Westminster, 
amoi^  our  diBtinguiehed  generals  and  statesmen. 

Maynard  continued  to  practise  at  the  bar  with  his  usual 
assidiiitj.     Notwithstanding  his  dignity  of  ^*  Protector's  Set* 
jesDt,"  he  did  not  loi:^  conduct  the  government  {»roseeutions, 
and  he  sometimes  was  eounsel  for  those  who  were  ill^ally 
proceeded  against  bj  his  HiglUMss's  Attorney  General     He 
gave  a  written  opinion  in  fieivoiir  of  Lilbume,  which  the  de^ 
fimdant  read  to  the  jury,  and  whidi  greatly  contributed  to  his 
soqnittaL*     Aft^wards  when  Cony  had  been  imprisoned  for  Mftynard 
re&smg  to  pay  a  tax  imposed  without  authority  of  pailiament,  ^^^^^  ^^ 
Serjeant  Maynaid  moved  die  Court  of  Upper  B^eh  for  a  seeuted  by 
habeas  corfus  ia  Ins  &vouri  and  *^  demanded  his  liberty  with     '^^^^ 
great  confidence,  both  upon  the  iU^ality  of  the  commitment^ 
and  the  illegality  of  the  imposition,  as  being  hud  without  any 
lawful  authority «"   llae  Judges  not  being  able  to  maintain  or 
dsfcnd  ei^er,  pretty  pbunly  declared  what  their  sentence 
voold  be,  and  thereupcm  ihe  Protector's  Attorney  required  a 
iarther  day  to  answer  what  had  been  ui^ed.    Before  that  day  Maynard 
Uaynard  was  committed  to  the  Tower,  for  presuming  to  ques-  xowe?.    * 
tion  or  make  doubt  of  his  HighnessV^  authority.f    But  I  am 
sorrj  to  say  that  Maynard  again  showed  that  he  had  no  taste 
for  being  a  martyr.    When  he  and  Serjeant  Twisden  and 
Mr.  Wadham  Wyndham,  who  had  been  imprisoned  along  with 


*  5  8t  TV.  348.  443.  The  defendant  had  earnestly  prayed  for  further  time 
■  n  ngard  tfae  eou— el  aasigned  bkn  relaaed  to  appear  ftnr  bun,  onfy  Setjemd 
Mcj^nard  who  wom  sick,**  This  sickness  was  suspected  to  have  been  brought  oo 
by  a  &rtad  of  the  Tower. 

1  5  St  Ti;  985.  3  CaaraD<loo,  Hist  Rc>k985L  The  nobk  bistorian  addai  **  The    Cromweirs 
Jodges  were  sent  for,  and  severely  reprehended  for  suffering  that  licence.   IC^hen    adminis- 
tiKy  wtAi  all  InHBiKty  mentioiied  the  law  and  Ma«na  Cbarta,  Cromwell  told    tration  of 

them,  with  terms  of  eontempt  and  derision*  *  Their  Magna  F should  no*  justice. 

control  bis  actions,  which  be  knew  were  for  the  safety  of  the  CommoT' wealth.* 
He  aricad  tfaeniy  *  who  nade  them  Judges?  whether  th^  had  any  aiithonty  to  fit 
there  bat  what  he  gsve  them  ?  and  if  bis  authority  were  at  an  end,  they  knew 
vril  enough  what  would  become  of  themselves;*  and  dismissed  them  with  a 
eantion  tlwt  they  should  not  suffer  the  lawyers  to  prate  what  it  would  not 
become  them  to  hear.**  Notwithstanding  this  coarse  and  violent  ebullition,  it 
sbouM  be  recollected  that  **  in  all  matters  which  did  not  concern  the  life  of  his 
jnnsdictioa  he  aaeiiiad  to  h«va  great  concern  for  the  law,**  and  that  presmng  the 
Jodges  to  act  under  him  he  said,  **  he  warnH  rather  rale  by  red  ^mom  than  by 
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CHAP,     him  for  the  same  cause  had  lain  three  or  four  days  in  custody. 
^"^'      « they  unworthily  petitioned  to  be  set  at  liberty,  acknowledging 
jjl3^g^     their  fault,  and  promising  to  do  so  no  more,  choosing  rather  to 
submission,  sacrifice  the  cause  of  their  client,  whereon  that  of  their 
country  was  eminently  concerned,  than  to  endure  a  little  re- 
straint with  the  loss  of  a  few  fees."* 
Declines  He  was  soon  again  on  good  terms  with  the  Protector,  and 

^P^™y *  might  have  been  one  of  his  Peers,  but  he  wisely  would  not 
Cromwell,  accept  any  promotion  which  would  take  him  from  the 
practice  of  his  profession ;  and  while  parliaments  sat  under 
OUver,  he  continued  a  member  of  the  House  of  Commons 
as  representative  for  Newton,  and  afterwards  for  Beralstone. 
He  is  recorded  as  having  entered  a  solemn  protest  against 
two  evils  which  have  continued  to  visit  subsequent  parlia- 
ments —  **  excessive  legislation,  and  long  speeches.**  "  A 
parliament,"  said  he,  **  hath  passed  more  laws  in  one  month, 
than  the  best  student  in  England  can  read  in  a  year,  and 
well  if  he  can  understand  them  then.  We  had  a  speech  to-day 
(Sir  Arthur  Haslerig's),  which  lasted  from  nine  to  twelve: 
if  you  go  on  at  this  rate  to  have  one  speech  a  day,  the  Dutch 
will  give  you  2000/.  a  day  to  do  so.^f 
Swears  al-  On  Oliver's  demise,  Maynard  immediately  swore  allegiance 
^cbard.  ^^  ^^^  succcssor,  and  had  his  patent  renewed,  as  **  Protector's 
Prime  Serjeant."  But  in  consequence  of  the  proved  in- 
capacity of  Richard,  and  the  conftision  which  followed,  the 
Assists  in  Presbyterians  rcsolvcd  to  recall  Charles  IL,  trusting  to  the 
Charles  11.  comprehension  promised  them  privately  by  Hyde,  and  by  the 
King's  public  declaration  from  Breda,  and  Maynard,  as  one 
of  their  leaders,  took  an  active  part  in  the  measures  devised 
for  supporting  Monk's  movement  to  crush  the  Commonwealth. 
He  was  a  member  of  the  Council  of  State,  in  whom  the 
executive  government  was  for  some  time  vested :(,  and  he 
took  his  seat  once  more  as  representative  for  Totness  on  the 
restoration  of  the  Bump,  and  being  returned  for  Beralstone 
to  the  "  Convention  Parliament,''  he  was  very  useful  in  re- 

•  5  St  T.  936. 

t  Burton's  Diary,     Our  onlf  consolation  is  to  read  of  an  American  legislator 
being  **  five  days  in  possession  of  the  floor.** 
X  Martyn's  Life  of  Shaftesbury,  I  231. 
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IR^esabg  the  republican  spirit^  which  still  showed  itself  in     chap. 
considerable  strength.* 


Charles,  on  his  arrival  at  Whitehall,  very  cordially  received 
the  Serjeant,  now  well  stricken  in  years,  and  little  expecting, 
to  live  to  sit  in  another  "  Convention  Parliament,"  or  to  see 
the  expakion  of  the  dynasty  now  so  enthusiastically  supported. 
He  submitted  to  the  ceremony  of  again  taking  the  coif  under  a.  d.  leeo. 
a  royal  writ,  which  treated  his  former  serjeantcy  as  a  nullity ;  M^de 
—and,  to  reward  his  loyalty,  he  was  made  a  King's  Serjeant,  King's  Ser- 
and  received  the  honour  of  knighthood,  f     Sir  John  was  like-  knighted  at 
wise  offered  the  situation  of  a  puisne  Judge,  but  he  preferred  ^^^^j, 
his  lucrative  practice  at  the  bar.  Nov.  9. 

Now  comes   the  most  discreditable  part  of  his  career.  a.d.  I66I. 
Along  with  Seijeant  Glynne,  who  had  acted  as  the  Protector's  ^^J^y  * " 
Chief  Justioe,  he  appeared  at  Westminster  among  the  Crown  M8ist« »« 
lawyers  to  sustain  the  prosecution  of  Sir  Harry  Vane  for  high  JJ ^"  *°" 
treason,  —  the  only  overt  act  being  that  he  (like  the  two  ^**"T 
eerjeants),  had  acted  under  the  authority  of  the  Common- 
wealth:—  an  instance  of  tergiversation  which  even  shocked 
tike  warmest  royalists,  and  which  is  thus  held  up  to  scorn  by 
Butler:  — 

**  Did  not  the  learned  Glynne  and  Maynard, 
To  make  good  subjects  traitors,  strain  hard  ?  **  f 

Maynard,  however,  strenuously  resisted  the  measures  intro-  Defends 
duc«d  by  Clarendon,  by  which  fiuth  was  broken  with  the  oHh'^pinM- 
Presbyterians.  byterians. 

Though  baffled  in  the  unequal  contest,  he  showed  great  a.  d.  1667. 
moderation  on  the  fall  of  their  capital  enemy,  by  contending  aa^endon 
that  none  of  the  offences  charged  against  him  amounted  to  <>"  charge 
high  treason.     "  No  man,"  said  he,  "  can  do  what  is  just,  Reason, 
but  he  must  have  what  is  true  before  him;  where  life  is 
concerned  you  ought  to  have  a  moral  certainty  of  the  thing, 

•  4  Pari.  Hist  i.  164.  f  Dugd.  Or.  Jur.  115. 

t  Pepys's  Diary  likewise  shows  the  public  scandal  excited  by  the  two  repub- 
lictD  Seijeants  become  royalists.  He  thus  concludes  his  account  of  the  corona- 
^on :  **  Thus  did  the  day  end  with  joy  every  where,  and,  blessed  be  God,  I  have 
not  heard  of  any  mischance  to  any  body  through  it  all,  but  only  to  Serjeant 
Gljnne,  whose  horse  feU  upon  him  yesterday,  and  is  like  to  kill  him,  which 
PBople  do  please  themseWes  to  see  how  just  God  is  to  punish  the  rogue  at  such 
s  time  as  this,  being  now  one  of  the  King*s  Serjeants,  and  rode  in  the  cavalcade 
*tth  Math ARO,  to  whom  people  wi»h  the  same  fortune," 
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His  argu- 
ment in 
Xjord 
Shaftes- 
bury's case 
for  par- 
liamentary 
privilege. 


and  every  one  be  able  to  say,  upon  this  proofs  in  my  consdenccy 
this  man  is  guilty*  Common  fame  is  no  ground  to  accuse  a 
man  where  matter  of  fact  is  not  clear.  To  say  an  evil  is  done, 
therefore  this  man  hath  done  it,  is  strange  in  morality, 
more  strange  in  logic."* 

He  was  now  counsel  for  the  Crown  in  all  government 
prosecutions  t ;  but  though  he  had  precedence  of  the  Attorney 
and  Solicitor  General,  he  did  not  take  a  prominent  part  in 
any  case  which  occurred,  till  Lord  Shaftesbury  was  brought 
up  before  the  Court  of  King's  Bench  on  a  habeas  corpus^ 
having  been  committed  to  the  Tower  by  the  House  of 
Lords  for  contending  that  the  parliament  was  dissolved.^ 
The  question  now  arose  for  the  first  time,  ^^  whether  a 
warrant  of  commitment  by  either  House  of  Parliament 
must  be  framed  with  the  same  strictness  as  a  warrant  of 
commitment  by  an  inferior  tribunal,"  the  warrant  merely 
ordering  the  defendant  to  be  "  imprisoned  during  pleasure,  for 
high  contempts  committed  against  this  House."  Objection 
was  taken  ^^  that  the  cause  of  conunitment  returned  was  not 
sufficient,  for  the  general  allegation  of  high  contempts  is  too 
uncertain,  as  the  Court  cannot  judge  of  the  contempt  if  it 
doth  not  appear  in  what  act  it  consists."  But  Maynard 
argued  that  the  House  of  Lords  was  a  branch  of  the  l^is- 
lature  and  the  Supreme  Court  of  the  realm,  and  that  its 
resolutions  on  its  own  privileges  could  not  be  adjudicated 
upon  by  inferior  tribunals,  whose  judgments  it  was  entitled 
to  review.  He  admitted,  that  "  if  the  commitment  had  been 
by  a  magistrate,  or  by  the  Common  Pleas,  or  Exchequer,  it 
could  not  have  been  supported ;  but  it  was  by  a  Court  not 
under  the  control  of  the  Court  desired  to  quash  it,  and 
whether  the  contempts  should  be  specified,  was  a  matter 
within  the  deliberation  of  that  Court,  not  of  this ;  that  when 
a  question  of  privilege  incidentally  arises  in  a  common  law 
action,  it  may  be  determined  by  the  common  law  Judges; 
but  here  the  question  was,  whether  the  Lords  had  capacity 
to  determine  their  own  privileges,  and  whether  this  Court 


•  4  Pari.  Hist  572.  577. 

t  See   Rex   v.  Tonge  and  others  for  high  treason,  6  St.  Tr.  232. 
Morley's  Trial,  ib.  776.,  Lord  Mordant's  Trial,  ib.  796. 
I  Ante,  Vol.  III.  p.  333 
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tan  reverse  liieir  decision,  and  discharge  a  Peer  whom  they     CHAP, 
haye  committed  for  contempt.     The  Judges  had  often  de-  * 

nuuided  of  the  Lords  how  the  law  is,  and  how  a  statute 
should  be  expounded;  and,  h  fortioriy  this  Court  ought  to 
demand  their  opinions  when  a  doubt  ariseth  on  an  order 
mide  by  the  House  of  Lords,  respecting  their  own  privilege 
and  one  of  their  own  members,  instead  of  adjudicating  this 
order  to  be  erroneous.'' 

Luckily  for  parliamentary  privil^e,  the  government  wished 
to  detain  Shaftesbury  in  custody,  or  this  unanswerable 
reasoning  might  not  have  prevailed ;  but  the  Judges  unani- 
mously adopted  it,  the  prisoner  was  remanded  to  the  Tower, 
and  the  precedent  has  hitherto  been  universally  followed, 
where  the  question  of  the  validity  of  the  commitment  by 
either  House  of  Parliament  has  arisen  on  a  habeas  corpus^ 
although  an  attempt  has  been  made  to  throw  a  doubt  upon 
the  principle  where  the  question  arises  in  an  action.* 

Doring  the  reign  of  Charles  II.  Maynard  went  on  steadily  ?*«  efforts 
devoting  himself  to  his  profession,  and  eschewing  politics  as  House  of 
mndi  as  he  decently  could,  consistently  with  preserving  his  Commons. 
reputation  as  a  leader  of  the  Presbyterians;  but  he  occa- 
siixially  came  forward  in  the  House  of  Commons  on  great 
ecmstitutional  questions.  His  arguments  in  the  dispute  with 
the  House  of  Lords  respecting  the  jurisdiction  of  that  House 
to  hear  appeals  from  Courts  of  Equity,  although  they 
proved  nugatory,  were  so  pleasing  to  the  Commons  that 
they  were  ordered  in  perpetuam  ret  memoriam  to  be  entered 
in  the  Journals.  In  the  discussions  on  the  ^*  Declaration  of 
Indulgence,"  in  1673,  he  boldly  denied  the  dispensing  power.f 
Likewise,  when  the  bill  was  proposed  two  years  after  for  purity 
of  Election,  he  strongly  supported  it,  saying,  **  This  bribing 
men  by  drink  is  a  lay  simony.  ElectionesJiantVbere.  What 
do  men  give  h(^  drink  for  ?     To  be  carried  on  the  shoulders 

•  6  St  Tr.  1269.  &  C.  1  Freeman,  153.  1  Mod,  144.  S  Keble,  792. 
And  tee  Murray's  Case,  1  Wils.  299.  Brass  Crosby's  Case,  19  St  Tr.  1137. 
Orwer's  Case,  2  Sir  W.  Bl.  758.  Flower's  Case,  8  T.  R.  314.  Sir  John  Hob- 
boose's  Case,  3  Barn,  and  Aid.  420.  Case  of  SberifTs  of  Middlesex,  1 1  Ad.  and 
EU.  275.     Lord  Campbell's  Speeches,  240—251, 

t  4  Pari.  Hist  377.     lb.  783. 
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CHAP,     of  drunken  fellows."    He  was,  nevertheless,  for  a  high  pro 


cm 


perty  qualification  in  the  representatives.  The  franchise  of 
the  electors  hardly  seems  to  have  been  generally  considered 
in  England  from  the  reign  of  Henry  VI.,  when  it  was  con- 
fined in  counties  to  freeholders  of  40  shillings,  till  the  reign  of 
George  III.,  when  the  discussion  originated  which  terminated 
in  the  Reform  Bill. 
Popish  Maynard  took  an  active  part  in  the  prosecutions  which 

arose  out  of  the  Popish  plot,  conducting  some  before  a  jury 
as  counsel  for  the  Crown,  and  others  before  the  Lords  as  a 
manager  for  the  House  of  Commons.     He  was  particularly 
conspicuous  on  the  trials  of  Coleman  and  of  Lord  Stafford, 
repeating  on  both  occasions  his  favourite  quotation ;  '^  Multi 
ob  stultitiam  non  putabant,  multi  ob  ignorantiam  non  vide- 
bant,  multi  ob  pravitatem  non  credebant,  et  non  credendo 
conjurationem  adjuvabant." 
A.  p.  1678.        In  these  cases  he  might  be  carried  away  by  popular  enthu* 
tempt  to      siasm,  but  I  must  strongly  reprobate  a  cold-blooded  attempt  he 
convict  an    made  (from  no  motive  that  I  can  discover,  except  the  profes- 
of  murder,    sioual  passiou  for  getting  the  verdict)  to  convict  of  murder  the 
minor  peer.  Lord  Comwallis,  who  had,  by  mere  mischance^ 
killed  another  school-boy.     Although  no  evidence  was  given 
for  the  accused,  no  case  being  made  out  against  him, —  after 
the  Solicitor  General  had  replied  for  the  Crown,   the  old 
Serjeant  delivered  a  furious  address  to  the  Lord  High  Stew- 
ard and  the  Peers-triers,  calling  on  them  to  convict,  and  con- 
cluding with  these  words :   **  Thus  stands  the  case  before 
your  Grace  and  my  Lords ;  it  is  a  case  of  blood,  and  it  cries 
loud."     But,  to  the  honour  of  the  peerage,  the  poor  boy  was 
acquitted,  one  or  two  Lords  finding  it  manslaughter,  and  all 
the  rest  saying  generally.  Not  Guilty* 
A.D.  1679,        I  must  likewise  hold  up  to  indignation  the  attempt  which 
HU^per-      ^^  niade  in  Lord  Danby's  case  to  pervert  the  famous  Statute 
version  of    of  Treasons,  25  Edward  III.,  by  laying  down  that  "  it  was 
oArwaon     ^^Y  binding  on  the  inferior  Courts,  while  in  a  proceeding  by 
in  Lord       way  of  parliamentary  impeachment  any  thing  may  be  declared 
case.  ^  *       treason ;  "  for  he  must  have  been  well  aware  that  the  power 


•  7  St  Tr.  144—158. 
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to  dedaie  new  treaaons  waa  to  be  exercised  only  by  pro-     chap. 
Bpective  legislation,  and  that  an  impeachment  for  treason,  as  ' 

well  as  an  indictment,  could  only  properly  be  for  an  offence 
declared  to  be  treason  before  it  was  committed.  Swift, 
with  his  usual  keenness,  remarks  on  the  Seijeant's  casuistry 
in  this  case  respecting  the  power  of  parliament  to  declare 
new  treasons — "  Yes,  by  a  new  act,  but  not  by  a  retrospec* 
tive  one:  Maynard  was  a  knave  and  a  fool,  with  all  his 
law."* 

When  the  "  Exclusion  Bill "  was  brought  forward,  he  sup-  Supports 
ported  it  on  the  ground  that  the  hopes  of  a  Popish  successor  ^^^  g^,"' 
encouraged  the  Popish  plot.  *^  Shall  we  be  led,"  he  ex- 
daimed,  "  like  an  ox  to  the  slaughter,  or  a  fool  to  the  stocks,, 
and  not  apprehend  our  danger  ?  *'  While  the  measure  was 
pendmg,  he  slipped  away  to  the  circuit  without  leave  of 
absence.  This  being  discovered,  his  son  was  instructed  to 
infonn  him  that  "  if  he  did  not  return  forthwith  he  should  be 
sent  for  in  custody,  he  being  treated  thus  tenderly  in  respect 
of  his  having  been  long  the  Father  of  the  House."  f 

In  the  critical  parliament  at  Oxford  which  followed,  he 
was  so  far  carried  away  by  fistction  as  to  forget  what  he  had 
aud  when  he  was  himself  imprisoned  for  high  treason,  and  to 
abet   Shaftesbury  in   the  unconstitutional  attempt  to   try 
Fitzharris,  a  conmioner,  on  a  similar  impeachment  for  high  March^ 
treason,  at  the  bar  of  the  House  of  Peers;   but  no  better  ^^®^* 
reasoning  could  be  adduced  by  him  than  the  following:  — 
^  This  danmable  Popish  plot  is  still  on  foot  in  England,  and 
I  am  sure  in  Ireland  too ;  and  what  arts  and  crafts  have  been 
used  to  hide   this   plot  I     It  b^an  with  the  murder  of  a 
magistrate;   then  with  perjury  and  false  subornation,  and 
this  of  Fitzharris  is  a  second  part  of  that.     We  sent  up  an  He  con. 
impeachment  to  the  Lords  against  Fitzharris,  and  told  the  piteJi^rris's 
Lords  that  in  due  time  we  would  bring  up  articles  against  case  that  a 
lum,  and  the  Lords  refuse  to  try  him.     In  effect  they  make  ^^^^^' 
us  no  parliament.     If  we  are  the  prosecutors,  and  they  will  ^'^^^  ^v 
not  hear  our  accusation,  their  own  lives  as  well  as  ours  are  for  high 
concerned.     This  is  a  strange  way  of  proceeding ;  the  same  *'*eason. 

•  2  Burn.  O.  T.  58.     11  St.  Tr.  599. 
f  Com.  Jouni.  voL  viiL 
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of  Ros- 
common's 
rerses  on 
Maynard. 


A.D.  1681. 
He  prose- 
cutes Fitz- 
harris  as 
counsel  for 
Crown 
before  a 
Jury. 


day  we  impeach  Fitzharris^  they  vote  we  shall  not  prosecute 
him:  now^  when  all  is  at  stake^  we  must  not  prosecute. 
If  this  be  so,  Holland  must  submit,  and  let  the  French  run 
over  all.  This  is  a  strange  breach  of  privilege  of  parliament, 
and  tends  to  the  danger  of  the  Bang's  person,  and  the  de- 
struction of  the  Protestant  religion;  and  I  hope  you  will 
vote  it  so."*  It  was  so  voted;  but  the  public  condemned 
the  attempt  to  deprive  an  Englishman  of  his  birth-right,  the 
benefit  of  a  trial  by  his  own  peers,  and  the  king  dissolved  the 
parliament,  with  the  general  applause  of  the  nation,  f 

Now  came  out  the  Earl  of  Roscommon's  **  Ghost  of  the 
Old  House  of  Conunons  to  the  New  One  appointed  to  meet 
at  Oxford,"  in  which  the  old  Serjeant  is  handled  very  roughly 
by  the  nephew  and  godson  of  Strafford,  j; 

**  The  robe  was  summon'd,  Maynard  in  the  head. 
In  legal  murder  none  so  deeply  read ; 
I  brought  him  to  the  bar  where  once  he  stood 
Stain*d  with  the  (yet  unexpiated)  blood 
Of  the  braTe  Strafford,  when  three  kingdoms  rung 
With  his  accumulative  hackney  tongue ; 
Prisoners  and  witnesses  were  standing  by. 
These  had  been  taught  to  swear,  and  those  to  die. 
And  to  expect  the  arbitrary  fiites, 
Some  for  ill  fiujes,  some  for  good  estates. 
To  fright  the  people  and  alarm  the  town, 
Bedioe  and  Oates  employ'd  the  reverend  gown  ; 
But  while  the  triple  mitre  bore  the  blame. 
The  King's  three  crowns  were  their  rebellious  aim." 

Maynard  was  immediately  after  subjected  to  a  great  mor- 
tification, in  being  required,  as  King's  Ancient  Serjeant,  to 
prosecute  before  a  Jury  the  very  Fitzharris  who  the  Com- 
mons had  voted  could  not,  without  a  gross  breach  of  their 
privileges,  be  proceeded  against  according  to  the  course  of 
the  common  law;   the  impeachment  in  the   name  of  the 

•  4  ParL  Hist  1335. 

f  Ante,  Vol.  III.  Chap.  XCIII.  This  subject  is  very  ably  treated  in  the 
Edinburgh  Review,  No.  clxviii.  p.  329.  The  learned  and  ingenious  writer,  taking 
the  opposite  side,  in  answer  to  precedents,  authorities,  and  general  arguments, 
relies  almost  exclusively  on  the  dictum  of  Selden,  which  would  have  been  entitled 
to  much  respect  but  for  the  reasoning  by  which  it  is  supported.  If,  indeed,  the 
Commons  upon  an  impeachment  were,  as  Selden  supposes,  **  instead  of  a  juryt** 
a  commoner  might  be  tried  before  them  for  his  life,  but  they  are  simply  **  ac- 
cusers'* as  much  as  the  Attorney  General,  and  the  Lords  exclusively  decide 
both  upon  the  law  and  facts  of  the  case.  The  Lords  do  try  the  delinquent  as 
well  as  ^asa  Judgment  upon  him. —  There  is  not  a  single  instance  in  our  records 
of  a  commoner  being  capitally  convicted  by  the  Lords,  and  surely  the  weight 
of  authority  is  greatly  against  such  a  proceeding. 

I  See  Johnson's  **  Li&  of  Roscommon." 
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Commons  of  England  being  to  be  considered  as  depending,  CHAP, 
notwithstanding  a  dissolution.  After  due  deliberation,  the  ^ 
old  lawyer  preferred  the  performance  of  his  professional 
doty  to  the  resignation  of  his  professional  dignity,  and  Fitz- 
harris  haying  pleaded  the  pendency  of  the  impeachment  in 
abatement  of  the  indictment,  Serjeant  Maynard  contended 
with  Seijeant  Jeffreys,  his  brother  counsel,  that  the  plea 
was  so  vicious,  that  it  ought  to  be  quashed  without  the 
Attorney  General  being  even  called  upon  to  demur  to  it. 
The  plea  was  quashed  accordingly,  and  the  prisoner  was  con- 
victed and  executed.* 

It  was  said  of  Maynard  that,  *'  as  a  lawyer,  all  parties  were  ▲.  d.  1684. 
willing  to  employ  him,  and  he  was  equally  willing  to  be  ^^^l^}^ 
employed  by  all.**     Accordingly,  after  the  victory  gained  by  lon. 
the  Court   in   the   City   of   London,   he   was   counsel  for 
Papillon  in  the  famous  action  brought  against  him  as  Sheriff^ 
by  the  late  Lord  Mayor  for  a  false  arrest,  on  the  ground  that 
Papillon  and  Dubois  had  not  been  duly  elected  Sheriffs,  and 
that  all  acts  done  by  them  in  executing  process  were  un- 
lawfiiL     This  I  think  is  the  Serjeant's  most  eloquent  forensic 
effort ;  but  it  had  no  effect  upon  a  packed  jury,  who  found  a 
verdict  for  the  plaintiff  with  10,000/.  damages,  and  merited 
this  compliment  from  Chief  Justice  Jeffreys,  "  Gentlemen, 
you  seem  to  be  persons  that  have  sense  about  you,  and  con- 
sideration for  the  government.     You  have  given  a  good 
verdict,  and  are  greatly  to  be  commended  for  it.^f 

Nevertheless,  Maynard  was  always  very  courteous  and  Ancient 
respectful  to  the  Judges,  even  amidst  their  worst  atrocities,  ^^ji** 
and  he  had  been  so  careful  not  to  give  any  mortal  offence  to 
the  government,  that  on  the  demise  of  the  crown  he  was 
re-appointed  "  Ancient  Seijeant "  by  James  II.,  and  he  was 
employed  in  this  capacity  to  assist  in  the  investigation  re* 
specting  the  birth  of  the  Prince-J 

During   this   reign  he   was  placed  in   a  very  awkward  His  lapse 
situation,  being  supoenaed  as  a  witness  by  Titus  Gates,  when  ^h™n™x-^ 
that  miscreant  was  indicted  for  peijury.     The  Serjeant,  who  amined  as 
had  so  often  supported  his  veracity,  was  examined  to  his  cha-  xltur*  *^ 

Oatcs. 
•  8  St.  Tr.  243 — 399.    .  f  10  St.  Tr.  372. 

I  12  St  Tr.  125. 
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CHAP,     racter  and  required  to  state  on  oath  some  particulars  that 
had  occurred  on  the  trial  of  Lord  Stafford* —  Serj.  Maynard, 


"  I  know  nothing  truly,  nor  can  I  remember  any  thing  of  it 
now." —  C.  J.  Jeffreys.  *^  He  says  he  remembers  nothing." 
—  Seij.  Maynard.  "  If  Mr.  Oates  had  told  me  before-hand, 
when  he  subpoenaed  me,  what  time  and  what  particular 
things  he  would  have  examined  me  to,  probably,  if  I  was 
there,  I  have  notes  that  I  then  took ;  but  I  can  never  swear 
to  my  memory  for  any  cause  so  long  ago." —  Oates.  "  My 
Lord,  I  am  very  sorry  Mr.  Serjeant  Maynard's  age  should  so 
impair  his  memory." —  C  J.  Jeffreys.  "  I  dare  say  you  are 
not  more  sorry  for  his  age  than  he  is."*  We  cannot  help 
suspecting  that  this  supposed  lapse  of  memory  from  senility 
was  affected,  as  five  years  later  the  same  individual  took  an 
important  part  in  the  settlement  of  the  kingdom,  on  the 
landing  of  the  Prince  of  Orange,  and  was  actually  intrusted 
with  the  custody  of  the  Great  Seal 
Nov.  1685.  In  the  only  parliament  of  James  II.,  Maynard  still  repre- 
ikment^of*  ^^*^  Beralstone,  and  he  now  displayed  more  than  his  usual 
James  II.  bolduess.  A  bill  was  brought  in  to  make  words  disparag- 
the'^BilUo  *°8  ^®  King's  person  or  government  high  treason,  which 
make  words  it  was  supposcd  would  havc  embraced  any  thing  spoken 
'****"*  against ^e  King's  religion.  "This  was  chiefly  opposed  by 
Serjeant  Maynard,  who  in  a  very  grave  speech  laid  open  the 
inconvenience  of  making  words  treason;  ^they  were  often 
ill  heard,  and  ill  understood,  and  were  apt  to  be  misrecited 
by  a  very  small  variation:  men  in  a  passion,  or  in  drink, 
might  say  things  they  never  intended ;  therefore,  he  hoped 
they  would  keep  to  the  law  of  Edward  III.,  by  which  an 
overt  act  was  made  the  necessary  proof  of  all  intentions.' 
When  others  insisted  that  *out  of  the  abundance  of  the 
heart  the  mouth  speaketh,'  he  brought  the  instance  of  our 
Saviour's  words,  'Destroy  this  Temple,  &a,'  and  showed 
how  near  the  Temple  was  to  this  Temple,  pronouncing  it  in 
Syriacy  so  that  the  difference  was  almost  imperceptible. 
'  There  was  nothing  more  innocent  than  these  words  as  our 
Saviour  meant  and  spoke  them,  but  nothing  more  criminal 

•  10  St  Tr.  1162. 
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than  the  setting  on  a  multitude  to  destroy  the  Temple.'    This     CHAP, 
made  some  impression  at  that  time;   but   if  the  Duke  of      ^^^^' 
Monmouth's  landing  had  not  brought  the  session  to  an  early  """^""^ 
conclusion^  that,  and  every  thing  else,  which  the  officious 
courtiers  were  projecting  would  have  certainly  passed."* 

After  the  suppression  of  Monmouth's  rebellion,  a  supply  And  the 
was  proposed  to  keep  up  a  standing  army,  which  was  to  be  "^  J^*® 
commanded  by  Boman  Catholic  officers.     The  Seqeant  joined  standing 
in  stoutly  opposing  this  plan  of  military  government.     After  *""^* 
showing  that,  by  the  existing  law,  and  the  powers  vested  in 
Sheriffs  and  Lord  Lieutenants,  the  internal  tranquillity  of 
the  country  was  sufficiently  provided  for,  and  that  we  were 
at  peace  with  all  foreign  nations,  he  observed,  *^  If  you  give 
this  supply,  it  is  for  an  army ;  and  then,  may  not  this  army 
be  made  of  those  that  will  not  take  the  test  ?  which  act  was 
not  designed  a  punishment  for  the  Papists,  but  a  protection 
for  ourselves.  **! 

A  vote  for  a  supply  was  carried  by  a  ministerial  majority ;  End  of  the 
but  such  a  storm  was  excited,  that  the  King  immediately  j^Ses^lI. 
dissolved  the  parliament,  and  ruled  thereafter  without  the 
pretence  even  of  being  restndned  by  law,  till  his  combined 
yiolence  and  folly  precipitated  him  from  the  throne. 

•  2  Burn.  O.  T.  S28.  t  4  Pari.  Hist  1375.     5  Pari.  Hist  26. 
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2ft  THE   REVOLUTIOK. 


CHAP.    CIV. 

CONCLUSION   OF   THE   LIFE   OF   LORD  COMMISSIONER  MATNARD. 

CHAP.  At  the  meeting  of  the  Convention  Parliament,  Maynard 

^^^'  was  returned  by  Plympton,  as  well  as  by  Beralstone,  and 

j^  22  chose  to  serve  for  the  former  borough.   From  his  great  age  and 

1689.  experience,  he  was  looked  up  to  as  an  oracle  of  constitutional 

returned  to  ^^^  ^^  ^^^  discussions  which  arose  respecting  the  vacancy  of 

CoDTention  the  throne.     The  House,   according   to   his  advice,  having 

ment "  g^^^  ^°*^  *  grand  committee  *'  on  the  state  of  the  nation," 

Jan.  38.  he  strongly  supported  the  resolution  that  "  King  James  H. 

^l^"*Sr       having  endeavoured  to  subvert  the  constitution  of  the  king- 
ports  the  •  .   .  . 
resolution     dom  by  breaking  the  original  contract  between  Eang  and 

James  ha?  P^oplc,  and  by  the  advice  of  Jesuits  and  other  wicked  persons, 
abdicated,  having  violated  the  fxindamental  laws,  and  having  withdrawn 
the  Uirone  himself  out  of  this  kingdom,  has  abdicated  the  government, 
and  that  the  throne  is  thereby  vacant."  In  answer  to  the 
objection  that  they  were  deposing  the  King,  and  making  the 
monarchy  elective,  he  said,  "  The  question  is  not  whether 
we  can  depose  the  King,  but  whether  the  King  has  not 
deposed  himself.  It  is  no  new  project ;  our  government  is 
mixed — not  monarchical  and  tyrannous,  but  has  had  its 
beginning  from  the  people.  There  may  be  such  a  trans- 
gression in  the  Prince,  that  the  people  will  be  no  more 
governed  by  him."  He  admitted  that  the  King  being  a 
Papist  did  not  thereby  make  himself  incapable  of  the  Crown, 
there  being  hitherto  no  law  to  that  effect;  but  he  insisted 
that  by  James's  multiplied  violations  of  the  constitution,  he 
had  broken  the  contract  between  the  Crown  and  the  people, 
and  that  he  was  to  be  considered  as  civiliter  mortutiSy  with 
this  unexampled  accompaniment,  that  being  naturally  alive 
his  heir  was  not  designated;  and  it  devolved  upon  the 
two  Houses  of  Parliament  to  restore  the  equilibrium  of  the 
constitution  by  appointing  to  the  throne, — which  they  would 
best  do  by  offering  it  to  Protestants  descended  from  the 


was  ra- 
cant.*' 
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royal  family^  who  might  most  worthily  fill  it  for  the  public     chap. 
good.*  ^^^- 


This  resolution  passed  by  a  vast  majority  in  the  Commons^ 
but  was  &r  from  being  agreeable  to  the  Upper  House,  where 
a  vote  for  a  Regent  was  very  nearly  carried.  The  Lords 
insisted  that  the  word  "  deserted,"  should  be  substituted  for 
^'  abdicated,"  and  that  the  clause  respecting  the  ^*  vacancy  of 
the  throne,"  should  be  entirely  omitted. 

This  dispute  between  the  two  Houses  leading  to  ^'  a  free  Feb.  6. 
c<Hiference  "  in  the  Painted  Chamber,  Maynard  was  appointed  J|®^' 
one  of  the  managers  to  conduct  it  on  the  part  of  the  Com-  «<free  con- 
mons,  and  he  boldly  combated  the  high  tory  doctrines  of  wli*  Lords, 
the  Earl  of  Nottingham,  and  the  managers  for  the  Lords. 
"  When  there  is,"  said  he,  "  a  present  defect  of  one  to  ex- 
ercise the  administration  of  the  government,  I  conceive  the 
declaring  a  vacancy,  and  providon  for  a  supply  for  it,  can 
i^ver  make  the  Crown  elective.  The  Commons  apprehend 
that  there  is  such  a  defect  now;  and  by  consequence,  a 
present  necessity  for  the  supply  of  the  government.  My 
Lords,  the  constitution,  notwithstanding  the  vacancy,  is  the 
Mme ;  but  if  there  be  an  irreparable  breach  of  the  con- 
stitution, that  is  an  abdication,  and  an  abdication  infers  a 
vacancy.  It  is  not  that  the  Commons  do  say  the  Crown  of 
England  is  always  and  perpetually  elective ;  but  it  is  neces- 
sary there  be  a  supply  where  there  is  a  defect,  and  the  doing 
of  that  will  be  no  alteration  of  the  monarchy  from  hereditary 
to  elective.  As  to  the  pretended. Prince  of  Wales  succeeding 
rightfully  as  heir,  I  say  no  man  can  now  be  called  heir  of 
James  11.  We  have  a  maxim  in  law  as  certain  as  any  other. 
Nemo  est  fueres  viventis.  His  heir  is  now  in  nubtbus.  What 
shall  we  do  till  he  is  dead?  The  Crown  cannot  descend  tUl 
then." 

The   Earl  of  Pembroke  tried  to  answer  this  technical  Hiaargu- 
reasoning  by  saying,  "  I  cannot  directly  name  him  that  hath  JJ^^emi*** 
the  immediate  right ;  but  it  is  enough  to  prevent  a  vacancy  of  Pem- 
that  there  is,  and  must  be,  an  heir  or  successor,  let  he  be  who 
he  wilL"     Maynard.  — **  But  your  Lordship   will   neither 


♦  5  Pari.  Hurt.  36.  40.  45. 
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Feb.  7. 
1689. 


Feb.  13. 


Feb.  19. 

1689. 

Maynard 


agree  that  it  is  vacant,  nor  tell  us  how  it  is  fulL  Is  James 
King?  Then  obey  him.  But  you  allow  that  he  is  not  to 
be  obeyed.  Then  he  is  not  King.  Tell  us,  then,  who  is 
King,  if  King  James  be  not.  But  if  there  be  now  no  King, 
the  throne  is  vacant."  Pembroke.  — "  Sure,  Mr.  Seijeant, 
you  agree,  that  notwithstanding  Charles  II.  was  abroad  at 
his  father's  death,  and  did  not  actually  exercise  the  govern- 
ment, yet  in  law  he  was  not  the  less  heir  for  that ;  nor  was 
the  throne  vacant."  Maynard.  — "  That  is  not  like  this  case, 
because  there  the  descent  was  legally  immediate ;  but  there 
can  be  no  hereditary  descent  during  King  James's  life. 
Therefore,  unless  we  declare  and  fill  up  the  vacancy,  there 
must  be  an  everlasting  war  entailed  upon  us ;  his  title  con- 
tinuing, and  we  opposing  his  return  to  the  exercise  of  his 
prerogatives..  Pray,  my  Lords,  consider  the  condition  of  the 
nation  till  there  be  a  government ;  no  law  can  be  executed, 
no  debts  can  be  compelled  to  be  paid,  no  offences  can  be 
punished,  no  one  can  tell  what  to  do  to  obtain  his  right  or 
defend  himself  from  wrong.  You  still  say  the  throne  is  not 
void,  and  yet  you  will  not  tell  us  who  fills  it.  If  once  you 
will  agree  that  the  throne  is  vacant,  it  will  then  come  orderly 
in  debate  how  it  should,  according  to  our  law,  be  filled.  If 
our  law  is  silent,  then  we  must  look  to  the  law  of  nature 
(above  all  human  laws),  and  provide  for  the  public  weal  in 
such  an  exigency  as  this." 

The  two. parties  separated,  probably  without  any  change 
of  private  opinion  among  them ;  but  the  Lords,  frightened  by 
the  horrors  of  anarchy  which  Maynard  had  painted,  next 
day  resiled,  and  sent  a  message  that  they  agreed  to  the  reso- 
lution of  the  Commons  without  any  amendment.  **  The 
Declaration  of  Bights  "  soon  followed,  and  William  and  Mary 
were  upon  the  throne.* 

Maynard  strongly  supported  the  first  measure  of  the  new 
reign,  which  was  by  resolution  to  prevent  the  dissolution  of 
the  "  Convention,"  although  it  had  been  called — not  by  royal 

He  was 


supports 

^V"r^"^  writs  —  but  by  letters  from  the  Prince  of  Orange. 


of  the  "Con- 
vention "      conscious  that  the  high  Churchmen  and  the  Tories  had  already 

intoa«*Par- 
liament** 

•  5  Pari.  HUt  72.  89,  90.  103. 
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foTgot  their  recent  dangers  and  deliverance;  and  if  a  new     CHAP. 

parliament  had  been  summoned,  would  generally  have  voted  ' 

for  adherents  of  the  abdicated  sovereign.  He  said,  therefore, 
**0n  the  consequence  of  this  debate  will  be  the  safety  of  the 
nation,  and  of  the  Protestant  religion.  I  think  we  are  a  par- 
liament. What  is  a  parliament  but  King,  Lords,  and  Com- 
mons? The  convention  in  which  I  sat,  12  Charles  IL, 
resolved^  that  without  a  writ  from  the  Bang  we  were  a 
parliament  We  acted  on  the  greatest  law  in  the  world, 
which  is  recorded  in  the  Twelve  Tables,  Salus  populi  suprema 
lex  esto.  We  sat  here  before  the  King  was  declared,  and 
much  more  may  we  now.  There  is  a  great  danger  in  sending 
out  writs  at  this  time,  if  you  consider  what  a  ferment  the 
nation  is  in ;  and  I  think  the  clergy  are  out  of  their  wits ; 
and  I  believe  if  the  clergy  had  their  wills,  few  of  us  would  be 
here  agsdn.  You  will  not  declare  yourselves  no  parliament, 
unless  you  are  put  of  your  wits.  As  for  the  clergy,  I  have 
much  honour  for  high  and  low  of  them ;  but  I  must  say  they 
are  in  a  ferment ;  there  are  pluralists  among  them,  and  when 
they  should  preach  the  gospel,  they  prea<!h  against  the  par- 
liament and  the  law  of  England."*  His  advice  was  followed, 
and  there  was  no  dissolution  till  the  following  year,  when 
men's  minds  were  more  tranquiUised,  and  William's  success 
in  Scotland  had  weakened  the  doctrine  of  divine  right,  al- 
though even  then  a  majority  of  Tories  was  returned. 

The  resolution  being  t^en  to  separate  the  judicial  from  Maynard 
the  political  duties  hitherto  intrusted  to  the  one  individual  ^^^  ^*J^_ 
who  held  the  Great  Seal,  and  to  have  several  Judges  sitting  missioner  of 
together  to  despatch  the  business  in  the  Court  of  Chancery,  ]^y  ^^ 
the  offer  was  made  to  the  veteran  Maynard  to  place  him  at 
the  head  of  them.     Although  he  was  now  in  his  88th  year, 
his  mental  faculties  remained  quite  unimpaired.     Such  ac- 
tivity and  spirits  did  he  likewise  possess,  that  in  spite  of 
several  generations  of  younger  leaders  who  had  successively 
sprung  up  to  compete  with  him,  his   practice  at  the  bar 
remained  with  him  undiminished.     Forgetting  how  short  a 
period  he  could  by  the  course  of  nature  now  enjoy  it,  he  felt 

♦  5  Pari.  Hist.  124.  128.131. 
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diction and 
precedence 
of  the  Lords 
Commis- 
sioners. 


a  severe  pang  when  required  to  sacrifice  his  fees  for  an  ofiSce 
whicli  he  dreaded  might  be  very  precarious.  However,  after 
some  hesitation  he  accepted  it,  intending  peiiiaps  after  various 
examples  of  that  age,  if  he  should  lose  it,  again  to  practise  as 
an  advocate,  and  to  argue  that  all  such  of  his  judicial  de- 
cisions, as  when  cited  against  him,  should  {q>pear  to  impi^n 
the  positions  he  had  to  sustain  for  his  new  clients,  were  erro- 
neous. His  brother  Commissioners,  Keck  and  Rawlinson, 
though  considered  sound  lawyers,  were  unknown  to  the 
public ;  and  he  had  nearly  as  much  eclat  as  if  he  had  been 
appointed  Lord  Chancellor. 

They  received  the  Great  Seal  in  Hilary  vacation*,  and  on 
the  first  day  of  Easter  Term,  they  were  duly  inaugurated  in 
Westminster  Hall.  "  Before  they  entered  upon  any  business, 
they  took  the  oaths  usually  administered  to  the  Lord  Chan- 
cellor or  Lord  Keeper  (mutatis  mutandis)^  the  book  being 
held  to  them  by  the  Master  of  the  Bolls  f,  and  the  oaths  read 
to  them  by  the  Clerk  of  the  Crown." 

King  James's  Great  Seal  fished  up  from  the  river  Thames 
was  for  some  tiflie  used,  but  on  the  23d  of  May  an  order 
was  made  by  the  King  in  Council  for  a  new  Ghreat  Seal, 
representing  his  Majesty  and  his  spouse  sitting  together 
lovingly  on  the  throne  ;  and  this  being  soon  engraved,  was 
used  till  Mary's  death. 

But  serious  difficulties  arose  respecting  the  jurisdiction 
and  precedence  of  the  Lord  Commissioners ;  for,  except  dur- 
ing the  Commonwealth,  such  an  arrangement  for  the  trans- 
action of  Chancery  business  had  never  been  attempted,  and 
no  weight  was  given  to  Cromwellian  precedents.  To  obviate 
these  difficulties  an  Act  was  passed  ^^  for  enabling  Lords 
Commissioners  of  the  Great  Seal  to  execute  the  office  of 


*  On  account  of  the  interregnum  Hilary  Term  had  not  been  kept,  and  the 
administration  of  justice  had  been  completely  suspended.  In  consequence  an 
act  was  passed  (1  W.  &  M.  c.  4.)  "  for  renewing  actions  and  process  lately  de- 
pending in  the  courts  at  Westminster,  and  discontinued  by  the  not  holding  oi 
Hilary  Term,  and  for  supplying  other  defects  relating  to  proceedings  at  law,** 
whereby  it  was  enacted,  among  other  things,  that  all  offences  committed  during 
the  interregnum,  which  was  reckoned  from  the  Uth  December,  1688,  to  the 
12th  March,  1689,  should  be  laid  in  indictments,  to  be  instead  of  <*  contra  pacem 
Regiti**  **  contra  pacem  RegnV^ 

t  Cro.  OflSce  Min.  fol.  133. 
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Lord  Chancdlor  or  Lord  Keeper,''  which  enacted  that  they  chap. 
should  have  the  same  power  as  the  Lord  Chancellor  or  Lord 
Keeper,  two  being  required  to  put  the  Great  Seal  to  any 
instrument,  and  one  being  authorised  to  hear  interlocutory 
motions  —  all  having  precedence  next  afiter  Peers  and  the 
Speaker  of  the  House  of  Commons.  * 

Maynard  continued  to  hcid  his  office  along  with  Keck  Complainti 
and  Rawlinson  till  the  end  of  Easter  Term,  in  the  following  ^'"^^ 
year.     They  were  allowed  to  be  diligent,  patient,  and  up-  and  the 
i^ht,  but  their  despatch  of  business  did  not  give  so  much  ^^^j^. 
satbfaction  as  was  expected.     People  began  to  suspect  that  sionen. 
Equity  suits  differing  so  much  from  actions  at  law  were 
better  adapted  to  the  cognisance  of  a  single  judge:    the 
Lords   Commissioners  sometimes  differed  in  a  manner  not 
edifying :    Maynard,   without    official    political    functions, 
still  continuing  a  member  of  the  House  of  Commons,  used 
to  attend  there  when  his  presence  was  needed  in  the  Court 
of  Chancery ;  and  being  deprived  of  the  exercise  which  he 
had  taken  for  above  sixty  years  by  walking  up  and  down 
Westminster  Hall,  and  making  speeches  at  the  bar,  his  health 
soflfered,  and  his  infirmities  multiplied  upon  him. 

The  printed  Reports  of  Chancery  during  his  year  of  office 
give  us  a  very  imperfect  notion  of  his  judicial  powers,  as 
they  almost  all  begin  the  judgment  with  the  words  "  Per 
Curiam,'"  without  distinguishing  what  was  said  by  the  several 
Commissioners. 

Once  I  find  what  I  consider  doubtful  doctrine  laid  down  ^^i^l"* 
"  Per  Lord  Maynard,^  t  *1^*  unless  a  submission  to  arbitra-  Commis- 

sioner  May- 
nard. 

*  1  W.  &  Id.  e.  SI.  There  are  some  curious  entries  in  the  joumab  respecting 
the  progress  of  tbb  bill  through  the  Two  Houses.  A  clause  was  introduced  in 
the  Lords  to  forbid  the  sale  of  the  office  of  Master  in  Chancery,  which 
*'Lord  Maynard**  oontrtyed  to  get  thrown  out.  This  might  have  induced 
Swift  to  write  in  the  margin  of  his  copy  of  Burnet,  where  an  anecdote  is 
related  to  Maynard*s  honour,  *<  He  was  an  old  rogue  for  all  that."  See  last 
edition  of  O.  T.  iiL  341.  The  bill  was  brought  in  and  read  a  first  time  the 
18tb  of  March.  The  clause  about  selling  masterships  was  added  in  committee 
on  the  25th  of  March ;  but  afler  a  conference  between  the  Two  Houses  on  the 
20th  of  June  was  rejected,  and  clauses  forbidding  the  sale  of  the  office  of  Custo9 
Uetuhrum  were  substituted  for  it Lonk'  Joum.  1688-9. 

t  He  WAS  always  so  designated  while  Commissioner  of  the  Great  Seal,  the 
title  of  **  Lord  **  added  to  the  Christian  name  being  given  to  the  Chief  Justices, 
ss  **  Lord  Hale,**  **  Lord  Holt ;  **  while  in  Scotland  the  custom  was  and  is  for  a 
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tion  contains  the  words  *'  ita  quod  an  award  be  made  de  et 
super  prcemissis,  &c."  an  award  on  a  part  is  binding,  although 
it  leaves  the  residue  of  the  controversy  unsettled  * ;  but  in 
the  only  other  case  in  which  his  separate  opinion  was  given 
respecting  the  right  of  the  half  blood  to  have  administration^ 
and  an  equal  share  of  personal  property  with  the  whole  blood, 
—  the  decree  which  he  recommended  being  appealed  from, 
after  civilians  and  common  lawyers  had  been  heard  on  both 
sides,  it  was  affirmed  by  the  House  of  Lords,  f 

There  being  then  no  statute  to  vacate  seats  in  the  House 
of  Commons  on  accepting  an  office  of  profit  under  the  Crown, 
or  to  disqualify  any  commoner  from  sitting  in  that  assembly, 
Maynard  not  only  continued  to  represent  Plympton  during 
the  remainder  of  the  Convention  Parliament,  but  he  was 
re-elected  for  the  same  place  in  the  Parliament  called  in  the 
spring  of  the  following  year,  and  he  took  rather  a  prominent 
part  in  the  debates  till  he  finally  retired  from  public  life. 
In  the  spirit  of  the  Whigs  of  that  day,  he  strongly  supported 
the  Bill  for  disarming  Boman  Catholics,  saying,  "  We  are 
so  mealy-mouthed  and  soft-handed  to  the  Papists  that  it 
occasions  their  insolence.  I  think  it  is  fitting  that  all  Papists 
should  resort  to  their  own  dwellings,  and  not  depart  without 
licences  from  the  next  Justices ;  and  another  thing  that  all 
those  of  that  religion  bring  all  their  fire-arms  in,  unless  for 
the  necessary  defence  of  their  houses,  to  officers  appointed. 
I  would  not  imitate  their  cruelty.  I  would  let  them  have 
their  religion  in  their  private  houses  —  but  no  harbouring  of 
Priests  or  Jesuits.  And  if  any  Papist  have  a  hand  in  firing 
houses,  he  should  be  compelled  to  help  to  rebuild  them."  t 
The  Lord  Commissioner  was  carried  away  so  far  by  religious 
zeal  that  he  not  only  spoke  in  favour  of  increasing  the  cruel 
sentence  upon  Titus  Gates,  but  actually  stood  up  for  the 
veracity  of  that  impostor,  and  seemed  still  alarmed  by  the 
perils  of  the  Popish  plot.  § 


Judge  to  be  called  Lord  with  his  &mily  mime,  or  the  name  of  his  estate,  at  bis 
election,  as  *•  Lord  Jeffrey,"  **  Lord  Corehouse." 

*  Hide  V.  Cooth,  2  Vernon,  109.  f  Crooke  v.  Watt,  2  Vem.  J 24. 

X  5  Pari.  Hist  182,  183.  §  lb.  293,  294. 
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His  next  appearance  is  more  creditable  to  him*     Sir  Adam     CHAF. 
Blair  and  other  commoners  had  been  detected  in  distribute 


ing  a  declaration  of  King  James  from  Ireland,  where  he  was  j^^^  ^3    • 
then  established,  denouncing  the  Prince  of  Oramre  as  an  i^^^* 
usurper  of  the  English  throne ;  and  it  was  proposed  that  the  to  impeach*. 
House  of  Commons  should  impeach  them  before  the  Lords  ™*"*  ^ 
for  high  treason.     Maynard,  taking  a  juster  view  of  this  sub-  for  high 
ject  than  in  the  Parliament  at  Oxford,  said,  "  I  am  against  ^'^^'^^ 
impeachment  of  these  persons  that  they  may  be  punished* 
Prosecute  them  by  way  of  indictment,  and  then  you  may 
punish  them  severely  and  legally.     One  man  condemned  and 
punished  at  common  law  will  work  more  upon  the  people 
than  ten  impeachments."  *     This  opinion  was  overruled,  but 
the  impeachment  proved  abortive,  f 

Holding  an  office  at  the  pleasure  of  the  crown,  but  not  Hecensures 
being  a  member  of  the  cabinet,  the  old  patriot  showed  his  ^q^^*"** 
independence  by  occasionally  censuring  the  conduct  of  the 
government.  He  was  particularly  severe  against  the  admi- 
nistration of  the  navy.  **  I  hear,"  said  he,  "  there  are  young 
men  put  to  command  ships  that  never  were  at  sea  before, 
because  they  are  well  affected  to  the  present  settlement.  The 
question  used  to  be,  ^  h  he  a  godly  man  f '  and  he  was  em- 
jdoyed.  I  asked  them,  ^  Can  a  godly  man^  because  he  is 
fodlyy  make  a  watch  or  a  pair  of  boots  f  "J 

On  the  question  of  privilege,  which  arose  on  the  arrest  of  June  28. 
the  young  Earl  of  Danby,  then  a  member  of  the  House  of  jf^^ars  oT 
Commons,  for  sailing  in  his  pleasure-yacht,  Maynard  vio-  arbitrary 
lendy  took  part  against  the  Earl  of  Nottingham,  who  had 
issued  the  warrant,  saying,  ^'  At  this  rate;  we  may  all  be 
imprisoned  and  whipped  to  our  lives'  end.     Vote  it  a  breach 
of  privilege,  and  sit  not  mute  upon  so  plain  a  breach."  § 

•  5  Ptol.  Hist.  306.  t  12  St.  Tr.  1207—1234. 

t  5  Pari.  Hist  332. 

§  5  Pari.  Hist.  365.  This  reminds  me  of  a  speech  1  heard  the  first  circuit  I 
vent — from  Mr.  Justice  Heath,  who  was  then  as  old  as  Maynard,  and  might  almost 
bare  remembered  him.  A  man  charged  with  felonious  violence  to  a  female  ap- 
pearing  to  be  innocent,  by  reason  of  the  consent  of  the  prosecutrix,  the  Judge 
Hid,  **  Gentlemen  of  the  jury,  acquit  the  prisoner.  If  such  a  scandalous  pro- 
Keutioo  were  to  succeed,  which  of  u*  U  safe?** — At  the  same  assizes,  a  man 
eoovioted  of  murdering  hb  wife  being  asked  what  he  had  to  say  why  sentence  of 
death  should  not  be  passed  upon  him,  gave  a  very  moving  account  of  his  wife's 
noseonduct,  and  the  provocation  he  had  received  from  her.  Heaihf  J,  **  Prisoner, 
YOL.  IV.  D 
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CHAP. 
CIV. 


He  repri- 
mAnds  a 
young 
member. 


May  1. 
1690. 
His  last 
speech  in 
parliament. 


Having  sat  in  parliament  with  the  great-great-grandfathers 
of  some  of  the  present  members,  he  seems  to  have  been  per- 
mitted con^derable  licence  in  debate.  A  young  gentleman 
who  opposed  the  bill  for  restoring  corporations,  drew  down 
npon  himself  this  reprimand.  —  Serjeant  Maynard*  ^^  I  have 
heard  that  to-day  which  makes  my  ears  to  tingle.  There  is  a 
bill  brought  in  to  restore  corporations.  It  has  been  com- 
mitted, and  ordered  to  be  engrossed,  and  a  gentleman  starts 
up  and  prays  that  it  may  be  thrown  out ;  certainly  he  is  but 
a  young  parliament-man.  K  those  surrenders  of  charters 
stand,  they  may  make  what  parliament  they  will  at  court;  and, 
formerly,  he  that  should  have  named  such  a  thing  should  not 
have  come  to  the  bar,  but  gone  to  the  Tower."  * 

But,  not  afraid  of  unpopularity,  Maynard  boldly  counter- 
acted the  attempt  of  the  Tories  to  cripple  the  new  govern- 
ment by  withholding  the  necessary  supplies.  Said  he,  ^  Thd 
King  must  not  be  left  necessitous,  or  the  people  will  suffer. 
The  revenue  of  the  crown-land  is  gone ;  it  is  aliened  from 
him ;  he  can  have  nothing  but  from  parliament.  Consider 
quantum,  quamodo,  et  quamdiu,  and  bear  in  mind  that  the 
grant  is  for  the  necessary  preservation  of  your  liberties."  f 

Maynard's  last  speech  in  parliament  was  on  the  Regency 
Bill, — for  vesting  in  the  Queen  the  powers  of  government  in 
England  while  the  King  should  be  absent  in  Ireland.  With 
many  professions  of  respect  for  Mary,  he  condemned  this 
arrangement, — rather  on  narrow  and  technical  grounds,— 
saying,  ^^  If  the  Bill  pass  as  it  is,  all  the  justices  of  the  peace 
in  England  are  gone.  All  the  regal  power  is  at  present  acted 
in  the  name  of  the  King  and  Queen ;  how  are  they  now  to 
be  distinguished  in  the  whole  regal  government?  In  the 
King's  absence  do  you  take  all  power  from  the  King,  that  ho 
can  do  nothing  but  by  commission  from  the  Queen  ?  This 
noble  lady,  the  Queen,  has  so  demeaned  herself,  that  all 
would  readily  trust  her  personally,  but  no  wise  man  will 
trust  where  he  cannot  remedy.     If  this  new  commission  be 

you  were  wrong  in  point  of  law.  You  must  therefore  be  taken  from  hence  fo 
the  place  from  whence  you  came,  and  from  thence  to  the  place  of  execution,  and 
there  you  must  be  hanged  by  the  neck  till  you  are  dead ;  and  may  the  Lord 
hare  mercy  on  your  soul !  ** 

•  5  Pari.  Hist.,  511.  f  lb.  552. 
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granted  by  anthcmty,  does  not  the  former  autiiority  deter-     CHAP, 
nrine  ?    Being  derivative  from  it,  the  Eong  has  it  no  more ;  ' 

it  is  wholly  in  the  Queen,  All  that  we  have  done  for  our 
rdigion  and  properties^  on  a  sudden  to  be  put  on  a  moot 
point  like  this  I  We  are  fallen  into  a  wilderness  entangled 
by  our  enemies ;  God  send  us  well  out  of  it  I  No  man  can 
wish  better  to  the  commonwealth  than  I  do ;  if  that  stand,  I 
care  not  what  becomes  of  me.  The  King  to  have  power  in 
Ireland,  and  none  here  I  The  thing  is  so  great,  that  I  lun 
npon  my  kneee  lest  we  should  be  swallowed  up  by  enemies, 
or  betrayed  by  our  friends."  * 

The  act  nevertheless  passed  !>  and  none  of  the  evils  which 
haunted  the  ima^nation  of  the  Lord  Commissioner  arose  out 
of  it  William  continuing  a  confiding  husband,  and  Mary 
a  most  submissive  wife, — on  his  return,  after  the  battle  of  the 
Boyne,  the  frame  of  government,  as  settled  by  the  Bill  of 
Kights,  was  in  all  respects  restored. 

Whether  Lord  Commissioner  Maynard's  last  speech  gave  Maynard 
oflfence  to  the  Court,  or  was  supposed  to  smell  of  apoplexy,  J^^"* 
aad  therefore  he  was  disj^ed  against  his  will, —  or  whether 
he  flpontaneously  wished  to  retire,  from  the  consciousness  of 
inoreadng  infirmities,  from  the  apprehension  of  the  growing 
complaints  of  the  suitors  in  Chancery,  or  from  a  Christian 
wish  to  have  a  little  space  for  contemplation  before  the  great 
diange  which  he  was  certain  could  not  be  far  distant, — in  a 
few  days  after  the  B^ency  Bill  received  the  royal  assent 
another  commission  passed  for  executing  the  office  of  Chan- 
cellor, the  new  Commissioners  being  Sir  John  Trevor,  Sir 
William  Rawlinson,  and  Sir  George  Hutchlns.  I  have  in 
vain  tried  to  trace  the  true  cause  of  Maynard's  removal  or 
y<4antary  reognation;  and  I  will  not  substitute  plausible 
cwyecture  for  authenticated  fact.  He  appeared  in  his  place 
in  the  Court  of  Chancery,  for  the  last  time,  on  the  14th  of 
May  1690,  when  he  gave  judgment  in  the  important  case  of 
Levd  V.  Needham,  on  the  construction  of  a  will.  J  Next  day 
the  new  Lords  Commissioners  were  sworn  in,  and  he  — 
destined  never  more  to  revisit  Westminster  Hall  or  St.  Ste- 

♦  5  Pari.  Hist  617.  623,  t  2  Wm.  &  Mary,  c  vi.  J  2  Vem.  137. 
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GH  AP.  phen's  Chapel  — retired  to  his  country-house  at  Gunnersbury, 
'  near  Ealing,  afterwards  famous  as  the  residence  of  the 
Princess  Amelia,  daughter  of  George  11.  Here  he  enjoyed 
but  short  repose  from  the  labours  of  his  profession  and  the 
anxieties  of  politics.  A  complication  of  diseases  soon  as- 
sailed him,  which,  perhaps,  he  was  the  less  able  to  combat 
from  having  no  mental  occupation,  and  being  deprived  of  the 
pleasure  of  casting  up  his  fee-book  or  calculating  when  another 
His  death,  gale  of  Salary  would  become  due.  He  expired  on  the  9th  day 
of  October,  1690,  in  the  eighty-ninth  year  of  his  age.  He 
is  said,  with  his  last  breath,  to  have  *^  railed  at  the  Papists." 
His  wealth*  He  had  amassed  an  immense  fortune  from  his  professsional 
gains.  On  one  Western  circuit,  in  the  year  1647,  he  re- 
ceived in  fees  700/.,  the  largest  sum  theretofore  made  on  one 
circuit  by  any  barrister* ;  but  in  the  prosperous  times  which 
followed,  his  profits  must  have  been  still  more  considerable. 
Alas !  however,  although  Lord  Coke  says  that,  by  the  spe- 
cial blessing  of  Heaven  on  the  law,  lawyers  rarely  die  child- 
less or  intestate,  Maynard  left  behind  him  no  posterity  from 
any  of  his  three  marriages,  and  his  riches  were  distributed 
among  collateral  relations  of  whom  he  knew  nothing.  For 
the  mere  pleasure  of  what  he  considered  a  clever  legal  trick 
[or  trickum  in  lege]y  he  is  said  to  have  rendered  nugatory  the 
settlement  made  on  his  marriage  with  his  third  wife.  But 
he  was  so  much  hated  and  envied  by  thorough-going  church- 
men, who  piously  believed  that  all  presbyterians  should  be 
burnt  for  the  good  of  their  souls,  that,  although  he  was  by  no 
means  a  man  of  high  moral  qualities,  the  grosser  stories  to 
his  disadvantage  should  be  received  with  some  distrust, 
^^jj^n  According  to  Roger  North,  who  was  intimately  acquainted 

brought  by  ^ith  him,  and  had  a  great  spite  against  him,  he  once  brought 
fiimation.*'  ^  very  foolish  action  of  slander  against  a  man  who  had  told 
an  anecdote  concerning  his  cheating  a  client  on  the  circuit. 
Having,  by  virtue  of  his  privilege  as  a  Serjeant,  sued  in  the 
Court  of  Common  Pleas,  and  laid  the  venue  in  Middlesex, 

♦  Whitelocke,  leader  of  the  Oiford  circuit,  records  the  fact  in  a  tone  of  wonder- 
ing envy.  "  I  attended  the  house,  and  Maynard  and  I  talking  of  our  circuit 
gains,  he  told  me  that  he  got  on  the  last  circuit  7002.,  which  I  believe  was  more 
than  any  one  of  our  profession  got  before.'*     Mem.  273.  Oct.  1649. 
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the  trial  came  on,  at  Nisi  Prius,  before  Lord  Chief  Justice     chap. 
North,  who  was  determined  to  make  game  of  the  old  repub-  ' 

licaD.*  "The  witness  telling  the  story  as  he  swore  the 
defendant  told  it,  said  that  a  client  came  to  the  Serjeant  and 
gave  him  a  basket  of  pippins,  and  every  pippin  bad  a  piece  of 
gold  in  it.  Those  were  golden  pippins^  quoth  the  Judge. 
The  Serjeant  began  to  puff,  not  bearing  the  jest :  so  the 
witness  went  on.  And  then,  said  he,  the  other  side  came, 
and  gave  him  a  roasting  pig  (as'  it  is  called  in  the  West),  and 
in  the  belly  of  that  there  were  fifty  broad  pieces.  Thafs 
good  sauce  to  a  pig^  quoth  the  Judge  again.  This  put  the 
Serjeant  out  of  all  patience,  and  speaking  to  those  about  him, 
Thisy  said  he,  is  on  purpose  to  make  me  ridiculous,^^  The 
Serjeant  ultimately  failed  in  his  action,  for  the  story  "  used 
to  be  told  of  Noy,  and  all  the  cock  lawyers  of  the  West,  and 
had  been  repeated  by  the  defendant  of  Maynard,  the  reign- 
ing cock,  as  mere  merriment,  over  ale,  without  intent  to 
slander."  f 

Roger,   whose  soul  must   have   migrated    into   Jemmy  Hitccm- 
Boswell,  gives  us  the  following  anecdote  of  Maynard,  in  t'^J^ w^o 
which  he  himself  makes  rather  a  contemptible  figure.     ^^  One  took  care  of 
afternoon,  at  the  nisi  prius  Court  of  the  Common  Pleas  in  Wg^^j^ 
Westminster  Hall,  before  the  Judge  sat,  a  poor  half-starved  «ter. 
old  woman,  who  sold  sweetmeats  to  schoolboys  and  footmen 
9i  the  end  of  the  bar,  desired  the  Seijeant  to  pay  her  two 
shillings  for  keeping  his  hat  two  terms.     She  spoke  two  or 
three  times,  and  he  took  no  notice  of  her ;  and  then  I  told 
the  Seijeant  the  poor  woman  wanted  her  money ^  and  /  thought 
he  would  do  well  to  pay  her.     The  Serjeant  fumbled  a  little, 
and  then  said  to  me,  Lend  me  a  shilling,     Ay^  with  all  my 
hearty  quoth  I,  to  pay  the  poor  woman.     He  took  it,  and  gave 
it  to  her ;  but  she  asked  for  another.     I  said,  /  would  lend 
him  that  alsOy  to  pay  the  woman.    No,  don^t,  boy,  said  he,  for  I 
never  intend  to  pay  you  this.     And   he  was  as  good  as  his 
word,  for  however  he  came  off  with  that  woman,  having  been, 
as  they  say,  a  wonderful  charitable  man,  I  am  sure  he  died  in 

*  He  nwd  to  be  called  reproachfully  <'  one  of  the  tribe  of  forty-one.**    Life 
ofJci&eyi,73. 
t  Life  of  Guilford,  i.  235. 
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CHAP,     my  debt.     But  in  this  manner  (as  I  guess  he  intended)  I 
'      stood  corrected  for  meddling."  * 


**  A  great  man,"  however,  Boger  prononnces  him  to  have 
been,  ^^  since  his  natural  and  acquired  abilities,  and  the  im* 
mense  gains  he  had  by  his  practtccy  justly  entitle  his  name  to 
that  epithet;"  adding  this  character  of  him — "to  give  him 
his  due,  he  was,  to  his  last  breath,  at  the  bottom,  true  as 
steel  to  the  principles  of  the  late  times  when  he  first  entered 
upon  the  stage  of  business.  Being  an  artful  as  well  as 
learned  lawyer,  he  would  lay  notable  snares ;  but  when  dis* 
covered,  never  persisted,  but  sat  down,  and  for  the  decorom 
of  bar  practice  of  the  law  was  an  excellent  pattern."  f 
His  at-  Sometimes  he  was  suspected  of  inventing  law  authorities 

mSead*the  *^  mislead  the  Judges.     Chief  Justice  Pemberton  having 
Judges.       ruled  a  point  according  to  a  case  which  the  Seijeant  cited 
His  inven-  from  memory  and  which  never  could  be  found,  afterwards 
auSioritiM^  Complained  of  having  been  bamboozled  by  him,  saying,  **  My 
to  suit  his  brother  Maynard  might  as  well  have  tossed  his  cap  into  the 
purpose.      j^j.^  Qj.  Y^^yQ  laughed  in  my  face." — Yet  such  was  his  reput- 
ation for  law,  that  even  Judge  JeflSreys  was  sometimes  afraid 
to  overrule  him.     This  ermined  ruffian  having  on  one  occa- 
sion almost  annihilated  Mr.  Ward,  a  junior  barrister,  who 
argued  a  point  before  him,  and  severely  rebuked  him,  saying, 
"  Do  not  make  such  discourses  ad  captandum  populum  with 
your  flourishes ;  I  will  none  of  your  enamel,  nor  your  gar- 
niture," the  Serjeant,  who  was  his  leader,  having  got  in  his 
word,  quietly  stated  how  the  law  really  stood,  and  so  cleariy 
demonstrated  his  position  to  the  satisfaction  of  all  the  bar 
and  all  the  by-standers,  that  the  Chief  Justice  was  for  once 
shamed  out  of  his  insolence,  and  acquiesced. 

Beyond  the  precincts  of  the  law  Maynard's  vision  was  very 

*  Life  of  Guilford,  i.  236.  The  following  passage  respecting  Samuel  Johnson 
must  be  by  the  narrator  of  the  above  anecdote  of  Serjeant  Maynard.  **  One  day  I 
owned  to  him  that  I  was  occasionally  troubled  with  a  fit  of  narrownes$* 
*<  Why,  Sir,**  said  he,  **  so  am  I.  But  I  do  not  teU  it.**  He  has  now  and  then 
BORftowKD  A  SHILLING  of  me ;  and  when  I  asked  him  for  it  again  be  seemed  to 
be  rather  out  of  humour.  A  droll  little  circumstance  once  occurred  :  as  if  he 
meant  to  reprimand  my  minute  exactness  as  a  creditor,  he  thus  addressed 
jEoe; —  BoswelU  lend  me  sixpence  —  not  to  bx  ripaid.**  BosweWs  Ltfe  of 
Johnson,**  iv.  203. 

f  Life  of  Guilford,  i.  238. 
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contracted.    Along  with  wiser  men  who  lived  in  the  sixteenth     chap. 
and  seventeenth  centuries,  he  had  a  great  dread  of  the  in-  ' 


creasing  size  of  the  metn^lis.     He  was  alarmed  by  the  town  m^  ^^i^^ 
bfling  extended  so  far  to  the  west  as  St  Giles's ;   and  he  ^^  London 
wannly  supported  a  bill,  which  was  rejected,  "  to  prevent  t^  the  w«t 
farther  baUding  in  London  or  the  neighbourhood."     "  This  ^.^^\ 
building,"  he  said  pathetically,  ^*  is  the  ruin  of  the  gentry  and 
rain  of  religion,  leaving  so  many  good  people  without  churches 
to  go  to.     This  enlarging  of  London  makes  it  filled  with 
lacqueys  and  pages.     Li  St  Giles's  parish,  scarce  the  fifth  part 
can  come  to  church,  and  we  shall  have  no  religion  at  last" 

The  most  daborate  character  of  Maynard  is  by  Bishop  S^*^*^j 
Warburton,  in  a  parallel  between  him  and  his  contemporary  by  Warbur- 
WMtelock.  "  They  were  both  lawyers  of  family,  and  in  the  *®"* 
Long  Parliament;  both  of  the  presbyterian  faction;  both 
learned  and  eminent  in  their  profession ;  moderate,  sage,  and 
steady.  So  far  they  agreed.  Li  this  they  difiered:  May- 
nard had  strong  parts  with  a  serious  modesty;  Whitelock 
was  weak  and  vain :  and,  by  these  defects  only,  more  self- 
interested.  A  sense  of  honour  made  Maynard  stick  to  the 
presbyterian  fi^ction,  and  to  fall  with  them ;  but,  as  he  had 
much  phlegm  and  caution,  not,  like  HoUis  and  Stapleton,  to 
fall  for  them.  So  that  he  was  never  marked  out  by  the 
Independents  for  their  first  sacrifices.  On  the  contrary, 
Whitelock  forsook  his  party  in  distress ;  but,  as  he  had  the 
other's  moderation,  it  was  by  slow  and  gentle  degrees ;  and 
BO,  as  it  happened,  decently.  Maynard,  by  adhering  steadily, 
but  not  violently,  to  the  party  he  set  out  with,  was  re- 
verenced by  all ;  and  had  he  not  been  more  intent  on  the 
affiurs  of  his  profession  than  on  public  business,  might  have 
become  considerable  by  station.  He  went  through  the  whole 
reigns  of  Charles  and  James  II.  with  the  same  steady  pace, 
and  the  same  adherence  to  his  party ;  but,  by  his  party,  I 
rather  mean  presbytery  for  the  sake  of  civil  liberty,  than  to 
dvil  liberty  for  the  sake  of  presbytery."  * 

I  ought  to  make  special  mention  of  Maynard's  ^^  Edition  of 
the  Year  Books,"  a  work  to  which  he  devoted  himself  as 


»  Warburtnn's  Letters  to  Hiird,  p.  211. 
o  4 
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CHAP,     eagerly  and  delightedly  as  ever  refined  critic  did  to  an 
^^^'      edition  of  Homer  or  Shakspeare.* 


jljg^^^  Yet,  from  the  mouth  of  this  same  dull  black-letter  lawyer 

celebrated     came  two  of  the  most  felicitous  sayings  in  the  English 

language,  —  envied  by  Congreve  and   Sheridan.     JeflBreys 

having  once  rudely  taunted  him  with  having  grown  so  old  as 

1.  to  Jeff-    to  forget  his  law.     "  True,  Sir  Geoj^,**  replied  he ;  "I  have 
^^^  forgotten  more  law  than  you  ever  learned." 

2.  to  King       When  the  Prince  of  Orange  first  took  up  his  quarters  at 

'*™'      Whitehall,  on  James's  flight,  different  public  bodies  presented 
addresses  to  him,  and  Maynard  came  at  the  head  of  the  meii. 
of  the  gown.  The  Prince  took  notice  of  his  great  age,  and  ob- 
served that  he  must  have  outlived  all  the  lawyers  of  his  time. 
"If  your  Highness,"  answered  he,  "  had  not  come  over  to  our 
aid,  I  should  have  outlived  the  law  itself." f 
His  pane«         We  ought  to  value  still  more  highly  his  encomium  on  the 
S^'IV^'*       great  palladium  of  our  freedom :    "  Trial  by  Jury,"  said  he. 
Jury.  "  is  the  subject's  birthright  and  inheritance,  as  his  lands  are  ; 

and  without  which  he  is  not  sure  to  keep  them  or  any  thing 
else.  This  way  of  trial  is  his  fence  and  protection  against  all 
frauds  and  surprises,  and  against  all  storms  of  power."} 

*  I  subjoin  the  title-page  of  the  first  volume,  the  gipsey  jargon  of  which 
may  amuse  the  reader : 

«L«S 

REPORTS 

1>ES 

CASES 

argue  &  a4judge  in  le  Temps  del* 

Roy  Edward  le  Second, 

£t  auxy  Memoranda  del*  Exchequer  en  Temps  le 

Roy  Edward  le  Primer. 

Selonq ;  les  ancient  manuscripts  ore  remanent  les  maines  de  Sir  Jehan  Maynard 

Cbevaler  Seijeant  de  la  ley  al  sa  Tres  Excellent  Miyesty 

Le  Roy  Charles  le  Second. 

ovesq ;  un  perfbet  Table  des  Matters  en  les  dits  Cases  de  Temps  del'  Roy 

Edward  le  Second  coUigee  per  le  mesme  Serjeant 

1678. 

f  2  Bum.  O.  T.  550.  Tlie  exact  contemporary  of  Maynard,  to  whom  he 
was  introduced  by  William,  was  the  Duke  of  Schomberg,  kiUed  a  few  months 
after  at  the  battle  of  the  Boyne  in  his  eighty -third  year  —  who  a  short  time 
before  he  set  off  for  Ireland,  being  asked  whether  he  did  not  mean  to  gire 
himself  the  repose  to  which  his  years  entitled  him,  replied,  **  a  good  general 
makes  his  retreat  as  late  as  he  can.**  By  his  subsequent  conduct,  as  weU  &| 
courage,  he  added  greatly  to  the  glory  of  the  octogenarians. 

t  Grey's  Debates,  I  447. 
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CHAPTER  CV. 

LIFE  OP  LORD  COMKISSIONER  TREVOR. 

Notwithstanding  the  complaints  raised  against  the  Court     chap. 
of  Chancery  under  Lord  Commissioner  Majnard,  the  King       CV. 
and  his  Ministers  thought  that  the  experiment  of  having 
several  co-ordinate  Judges  jointly  to  do  the  business  there       15^90. ' 
had  not  yet  been  fairly  tried^  and  a  new  commission  (as  we  ^^^  «et  of 
have  seen)  was  issued^  with  Sir  John  Trevor  at  the  head  Commis- 
of  it  *     Sawfinson,  one  of  the  former  commissioners,  was  «»<>»«"• 
continaed,  and  Sir  George  Hntchins,  another  new  one,  was 
introduced,  but  though  a  sensible  man  and  a  sound  lawyer,  he 
likewise  was  too  obscure  and  uninteresting  to  deserve  further 
notice. 

If  I  were  to  select  for  commemoration  those  only  who  Reasons  for 
displayed  amiable  and  praiseworthy  qualities,  I  fear  that  Sir  JJJ*'"f 
John  Trevor  ought  equally  to  be  consigned  to  oblivion ;  but  Lord  Com- 
it  is  my  duty  to  trace  his  career,  for  though  devoid  of  prin-  Twor.*' 
dple,  he  was  gifted  with  singular  energy  and  versatility,  and 
he  acted  a  conspicuous  part  in  the  most  interesting  period  of 
our  history. 

He  was  descended  from  Edward  ap  David,  an  illustrious  His  des- 
Welchman,  who  no  doubt  carrying  up  his  own  pedigree  to  **"** 
Noah,  was  the  common  ancestor  of  several  noble  and  distin- 
gmshed  families  taking  the  surname  of  Trevor,  f  Our 
John  was  the  second  son  of  John  Trevor  of  Brynkinalt,  in 
the  county  of  Denbigh,  Esq.,  by  an  aunt  of  Lord  Chan* 
cellor  JeflBreys.  He  was  bom  during  the  civil  war  in  the 
teign  of  Charles  I.  Notwithstanding  the  high  "  Welsh 
pbod  in  his  pody,  which  all  the  water  in  Wye  could  not  wash 
OQt,"  his  family  was  at  this  time  in  reduced  circumstances, 
and,  being  a  younger  brother,  great  difficulty  was  found  in 

*  Books  of  Privy  Council,  June  S.  1690.     Cr.  OflT.  Min.  foL  137. 
t  Among  others,  that  of  Tbeodor  Trevor,  Earl  of  Hereford.    Yorke's  Royal 
Tribes  of  Wales.    Collinf 's  Peerage. 
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fective edu- 
cation. 


He  19 

brought  to 
London. 


He  is 

placed  as  m 
clerk  in  a 
Barrister^s 
chambers. 


He  is 
reckoned  m 
great  Uw- 
yer  among 
gamesters. 


His  early 
ambition. 


His  dili- 
gence. 


procuring  him  edacation,  and  giving  him  a  start  in  li£e.  It 
is  oertain  that  he  never  was  at  the  university,  and  it  is  sup* 
posed  that  he  never  was  at  any  higher  seminary  than  a  vil* 
lage  school.  He  likewise  had  the  nusfortune  to  have  a  cast 
in  his  eye,  which  alarmed  all  who  saw  him.  Arthur  Trevor, 
a  cousin,  who  was  an  eminent  barrister,  hearing  how  »idly 
the  Brynkinalt  folks  were  at  a  loss  to  dispose  of  ^^  squinting 
Jack,"  took  compassion  upon  them,  and  sent  to  London  for 
the  lad.  On  his  arrival,  he  displayed  very  lively  parts,  al* 
though  his  manners  were  rather  uncoudi,  and  he  could  not 
speak  a  sentence  of  correct  English.  He  was  now  put  to 
copy  papers  and  go  messages.  Roger  North  gives  us  an 
amusing  description  of  this  part  of  his  career.  **  He  was 
bred  a  sort  of  clerk  in  old  Arthur  Trevor's  chamber,  an  eminent 
and  worthy  professor  of  the  law  in  the  Inner  Temple.  A 
gentleman  that  visited  Mr.  Arthur  Trevor,  at  his  going  out, 
observed  a  strange  looking  boy  in  his  cleriL's  seat  (for  no 
person  ever  had  a  worse  sort  of  squint  than  he  had),  and 
asked  who  that  youth  was?  ^A  kinsman  of  mine,  i^d 
Arthur  Trevor,  ^  that  I  have  allowed  to  nt  here  to  learn  the 
knavish  part  of  the  law,^  This  John  Trevor  grew  up,  and 
took  in  with  the  gamesters,  among  whom  he  was  a  great 
proficient :  and  being  well  grounded  in  the  law,  proved  a 
critic  in  resolving  gaming  cases  and  doubts,  and  had  the  an* 
thority  of  a  Judge  among  them ;  and  his  sentence  for  the 
most  part  carried  the  cause."  * 

But,  in  truth,  though  he  occasionally  kept  loose  company, 
it  was  with  a  view  to  his  advancement,  and  his  office  of 
^*  Lord  Chancellor  of  the  Jockey  Club"  he  only  considered  as  a 
stepping  stone  to  the  woolsack.  From  his  arrival  in  London, 
he  cogitated  night  and  day  how  he  was  to  become  rich  and 
great,  and  he  made  his  love  of  pleasure  always  subservient 
to  his  avarice  and  ambition.  Being  entered  a  student  of  the 
Inner  Temple,  he  studied  the  law  with  much  assiduity,  and 
rendered  himself  well  versed  in  all  branches  of  his  profession* 
Ever  looking  to  the  main  chance,  he  had  formed  an  extensive 
connection  among  attorneys  and  their  clerks  while  in  the 


•  Life  of  Guilford,  ii.  27,  28, 
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office  of  his  oonnn  Arthur^  and  whea  he  was  called  to  the  bar,     CH  af« 
being  particttlarly  skilled  in  "  the  knayish  part  of  the  law,"  ' 

lie  soon  got  into  extensive  practice,  although  not  of  the  most 
iqmtable  description. 

His  conntryman  and  cousin,  Jeffreys,  was  rising  into  high  Patronized 
repate,  and  showed  him  kindness.     Throi^h  the  interest  of    ^   ^  ^^*' 
Sir  (je<Hrge,  who  had  now  renounced  Shaftesbury  and  the  hu  rapid ' 
WhigSt  he  was  made  a  Eling's  counsel,  introduced  at  Court,  ^^"*^" 
returned  a  member  to  the  House  of  Commons,  and  put  in 
the  way  to  the  highest  preferments.     I  am  sorry  from  the  Suspected 
constant  allusions  to  the  topic  in  contemporary  writings  to  jfiguJ  with 
be  obliged  to  mention  that  he  was  likewise  supposed  to  owe  Lady  J^^- 
)aB  advancement  to  another  member  of  the  same  family.     He   '^^^ 
Ind  been  a  lover  of  the  gay  widow  of  a  Montgomeryshire 
Squire,  —  daughter  of  Sir  Thomas  Bludworth,  Lord  Mayor 
of  London,  —  and  this  liaison  was  still  supposed  to  continue, 
ifter  she  became  Lady  Jeffreys,  and  he  had  been  advanced 
to  high  stations,  in  which  gravity  of  character  and  purity  of 
morals  ought  especially  to  be  expected.  *     It  was  said  that 
Sff  George  was  not  unaware  of  his  own  disgrace,  and  a  story 
went,  that  Scroggs  and  he  once  having  quarrelled  in  their 
caps,  the  former  taunted  him  with  it,  but  that  they  were 
very  soon  good  friends  again,  and  jointly  pursued  their  in- 
famous designs  against  law,  justice,  and  humanity,  f 

*  These  publications  are  generally  too  gross  for  the  present  day ;  but,  to 
thow  the  mannera  of  the  age,  I  will  venture  on  one  more  noodest  specimen  from 
a  Ballad  published  on  JeA^ys  soon  after  his  second  marriage ;  ^—  (which  the 
ladScs  may  skip) 

*<  But  to  allay  the  secret  so  hot, 

George  from  the  Court  has  knighthood  got. 

Bestowed  upon  him  for  his  hauling 

A  royal  mark  for  catter wauling. 

There's  something  more  that  George  has  got 

(  For  Trevor  left  him  who  knows  what) 

A  teeming  lady- wife,  &c** 

t  This  story  is  referred  to  in  the  following  doggerel :  — - 
**  But  one  thing  more  must  not  be  past 
When  George  with  Clodpate  *  feasted  last, 
(I  must  say  Clodpate  was  a  sinner, 
To  jeer  his  brother  so  at  dinner). 
He  by  his  almanack  did  discover 
His  wife  scarce  thirty  weeks  went  over. 
Ere  she,  poor  thing,  in  pieces  fell. 
Which  made  Mouth  *  stare  and  bawl  like  hell. 


Scroggs.  •  Jeffreys. 
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CHAP«         Trevor  never  eeems  to  have  made  any  figure  in  the  Houso 
'        of  Commons  aa  an  orator,  but  he  was  busy  and  bustling,  and 
His  career    ^  activity  and  intrigue  acquired  considerable  influence  among 
in  the  the  members.     He  occasionally  spoke,  and  he  made  up  for 

Commons     his  want  of  eloqucuce  by  the  slavish  doctrines  which  he  in- 
in  the  culcatcd.     The  exercise  of  the  royal  prerogative  he  main* 

Charles  II.  tained  was  by  no  means  to  be  inquired  into  by  parliament 
"  'Tis  the  King's  prerogative,"  said  he,  "  to  make  peace  or 
war;  'tis  he  that  makes  it,  and  he  that  breaks  it*  The  dis- 
ciples came  to  our  Saviour  in  the  ship,  and  said,  *  Lord,  save 
us  or  we  perish ;'  and  we  say  no  more  to  the  King."  When 
the  Popish  plot  broke  out,  falsely  thinking  to  please  Charles  11^ 
who,  in  this  instance,  displayed  more  generosity  than  he  had 
credit  for,  he  said,  "  I  would  satisfy  the  loyal  subjects  of 
England,  and  pass  a  vote  in  plain  English  to  make  an  address 
to  the  King  that  the  Queen  and  her  family,  together  with  all 
reputed  or  suspected  papists,  may  be  removed  from  White* 
halL*'  The  vote  was  carried  by  acclamation,  but  was  censured 
by  his  Majesty. 

Trevor  took  an  active  part  in  the  infSunous  prosecution 
of  Lord  Stafford,  saying,  "  Upon  the  evidence,  I  am  satis- 
fied clearly  that  this  Lord  Stafford  is  guilty,  and  so  I 
would  make  no  manner  of  bones  to  demand  judgment.  I 
would  have  no  more  delay,  but  go  up  and  demand  judg- 
ment" What  was  more  to  his  credit,  he  boldly,  though 
ineffectually,  attempted  to  defend  Jefireys  when  attacked  in 

What  then,  you  fool  1  some  wives  miscarry, 
And  reckon  June  for  January. 
This  Clodpate  did  assert  as  true^ 
Which  he  by  old  experience  knew  ; 
But  all  his  canting  would  not  do, 
George  put  him  to*t  upon  denial, 
Which  set  him  hard  as  Wakeman*s  trial.* 
They  raiKd,  and  bawPd,  and  kept  a  pother. 
And  like  two  curs  did  bite  each  other, 
Which  brought  some  sport,  but  no  repentance : 
So  off  they  went  to  Harris**  sentence, 
Which  soon  they  passed,  against  all  laws, 
To  glut  their  rage  with  popish  cause. 
For  which  injustice,  knaves  !  we  hope 
Youll  end  together  in  the  rope.**  * 


»  For  the  Popish  Plot.         •  See  Harris's  trial  for  a  libel,  7  St.  Tr.  928. 
«  Lifeof  JeflfVeys,  39. 
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the  Honse  of  Commons  for  obstructing  the  right  of  petition-     CHAP* 
ing  in  the  great  controversy  between  the  "  Petitioners ''  and  ' 

the  ^  Abhorrers."  "  This  gentleman,**  said  he,  "  has  been 
B«corder  of  London  many  years,  and  it  is  a  phice  of  great 
authority ;  and  it  is  his  happiness  that  there  is  no  evidence 
sgamst  him  that  he  ever  packed  a  jury,  or  has  gone  about  to 
dear  the  guilty.  He  has  been  counsel  for  the  King  when 
persons  were  indicted  for  the  horrid  plot,  and  laboured  him- 
self worthily ;  and,  if  I  may  say  so,  he  was  too  forward  in 
prosecuting ;  if  so,  that  may  make  some  atonement  for  his 
forwardness  in  other  matters.  I  hope  in  some  measure  you 
win  take  pity  of  him."  Jeffreys  was  deprived  of  his  recorder- 
Aip,  but  soon  rallied  from  the  blow,  and  revenged  himself 
tipon  his  enemies.* 

Such  was  Trevor's  reputation  as  a  high  prerogative  lawyer.  May  so. 
that  at  the  meeting  of  James  IL's  only  parliament  in  May,  JJ^  ^  ^^^^ 
1685,  he  was  proposed  by  the  government  as  Speaker,  and  of  speaker  in 
course  was  elected,  f     He  succeeded  in  getting  one  supply  jam^Tl. 
Ull  passed.     Presenting  it  according* to  the  custom  which 
then  prevaOed,  that  the  King  pending  the  session  might  pass 
it  in  person,  he  said,  **  We  bring  not  with  it  any  bill  for  the  His  speech 
preservation  or  security  of  our  religion,  which  is  dearer  to  us  |°  p^^n*t? 
than  our  lives:  in  that  we  acquiesce,  entirely  rely,  and  rest  ingamoney 
wholly  satisfied  in  your  Majesty's  gracious  and  sacred  word, 
repeated  declarations  and  assurance  to  support  and  defend  the 
religion  of  the  Church  of  England  as  it  is  now  by  law  esta- 
blished.    We  present  this  revenue  to  your  Majesty  without 
the  addition   of  any  conditional   appropriating   or  tacking 
clauses,  and  we  humbly  beseech  your  Majesty  to  accept  of  it, 
and  along  with  it  our  hearty  prayers,  that  God  Almighty 
would  bless  you  with  a  long  life  and  happy  reign  to  enjoy 
it"! 

Every  thing  went  smoothly  during  the  first  short  session, 
tin  it  was  interrupted  by  Monmouth's  rebellion ;  but  when 
parliament  again  met  in  the  end  of  the  year,  notwithstanding 
all  the  Speaker's  efforts  to  repress  free  discussion,  such  symp- 
toms appeared  in  the  House  of  Commons  of  resistance  to 

*  See  4  Pari  Hist  543.  990.     Grey's  Debates.         f  lb.  1349. 
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tyrannjy  that  a  speedy  dissolation  took  place,  with  a  resolve 
to  rule  thereafter  by  prerogative  alone.  In  the  mean  while, 
Trevor  was  rewarded  with  the  office  of  Mastar  of  the  Rolb*, 
Jeffireys  having  received  the  Great  Seal,  as  Chancellor,  aboat 
a  month  before,  f  From  this  time  their  friendslup  waa  at  an 
end,  and  they  became  rivals  and  enemies,  f 

Trevor's  ambition  was  only  inflamed  by  past  suceess; 
and,  with  little  disguise,  he  now  aimed  at  the  Great  Seal. 
For  this  purpose  he  began  to  disparage  Jeffineys  as  a  lawyer; 
but  Jeffreys  being  Chancellor,  was  revenged  of  him  by  re- 
versing his  decrees  and  discharging  his  most  common  orders.) 
^^  Nay,  more,  it  is  said  that  the  Chancellor  set  up  officers  of 
his  own  appointment  to  affiront  the  Master  of  the  Rolls  by 
questioning  his  authority,  and  insulting  him  publicly  on  his 
seat,  although  they  had  not  learning  or  credit  to  8upp<»*t  thehr 
objections.'' II  However,  Trevor,  far  from  succumbing  widi 
the  abject  submission  which  was  expected,  was  bold  enough 
to  turn  again  when  trampled  upon ;  and,  resolutely  standing 
his  ground,  watched  for  an  opportunity  when  Jeffreys  might 
commit  some  serious  mistake,  or  from  some  unlucky  com- 
bination of  circumstances  might  get  into  disgrace*  Soger 
North  says,  that  Trevor  at  this  time,  *  like  a  true  gamester, 
fell  to  the  good  work  of  supplanting  his  patron  and  friend, 
and  had  certainly  done  it  if  Eang  James's  affidrs  had  stood 
right  up  much  longer ;  for  he  was  advanced  so  far  with  Wm 
as  to  vilify  and  scold  with  him  publicly  at  Whitehall.'" t 

Trevor  tried  to  excite  an  outcry  in  respect  of  the  pro- 
secution of  Alderman  Cornish,  whom  Jeffi-eys  had  pointed 
out  as  a  victim,  and  declared  "  that  if  he  pursued  that  un- 
fortunate man  unto  execution,  it  would  be  no  better  than 
murder."**     He  had  the  address  still  to  keep  his  footing  at 

•   Rot.  Pat  7  Jac.  2.  m.  32.  f  Cr.  Off.  Min.  fol.  121. 

I  The  scandalous  Chronicle  asserted  that  hit  Honour  now  likewise  broke 
with  Lady  Jeffreys,  and  was  superseded  in  her  affections  by  one  Montfort,  a 
comedian  taken  into  the  service  of  the  Chancellor  to  make  him  laugh  by 
roiraioking  the  Judges  —  as  a  substitute  for  the  ancient  fool  —  an  oS&oer  who 
does  not  seem  to  have  been  professedly  kept  by  King  or  Chancellor  after  the 
Restoration.     A  libel  on  Jeffreys  said, 

**  He  now  wears  horns  that  are  by  M — t  made^ 
T— r  engaging  in  a  different  trade." 
§  Life  of  Guilford,  ii.  28.     Yorke's  Royal  Tribes,  109,  110. 
jl   Lifeof  Jefll^ys,  326.  ^   Ibid. 

•*  Ante,  Vol.  IIL  p.  555. 
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Court;   aDid5   if  Jeffireye  on  any  oceanon  hesitated  fcnr  a     chap. 
moment  in  complying  with  James's  illegal  and  mad  schanes,       ^^' 
denounced  him,  in  the  royal  cirdie,  as  disloyal,  and,  as  soon 
M  J^&eys  complied,  ccmtriyed  to  haye  him  denounced  to  the 
poWc  as  the  author  of  a  pemicions  and  unconstituticmal 
measure. 

Treyor  had  a  formidable  competitor  in  Williams,  the  Soli* 
eitor  Gmieral,  who  conducted  the  prosecution  against  the 
Seyen  Bielu^s,  and  to  whom  the  Great  Seal  was  promised  if 
he  could  obtain  a  conyiction*  By  unbounded  subseryiency, 
Jeffreys  did  contriye  to  keep  his  office  till  after  the  landing 
of  the  Prinoe  of  Orange ;  but  Treyor  was  gaining  upon  him.  He  is  made 
and,  in  July,  managed  to  get  himself  sworn  of  the  Privy  ^"gfu^r 
Council,  which  was  not  tlien,  as  it  often  now  is,  a  mere 
empty  honour,  but  entitled  the  person  on  whom  it  was  con- 
£med  to  take  a  part  in  the  measures  of  goyemment  The 
entry  in  the  Diary  of  Henry  Earl  of  Clarendou,  recording  the 
batch  of  Privy  Ck^uncillors  now  made,  is  rather  amusing, 
**  July  6.  1688.  Sir  John  Treyor,  Master  of  the  Rolls ;  Ca- 
knaer  Tytus  and  Mr.  Vane,  Sir  Henry  Vane's  son,  were 
sworn  of  the  Privy  CoundL  Good  God  bless  us  I  What  will 
the  w(»rld  come  to  ?" 

When  acting  with  the  advice  of  sudi  councillors,  James  His  cod- 
diaoovered  that  his  nephew,  the  Prince  of  Orange,  having  \^^^^  of* 
landed  in  England,  was  a  candidate  for  the  throne.     Trevor  ^^^  Prince 
for  a  vfhile  stood  aloof  to  see  which  would  be  victorious-  ^     '•"ft®' 
On  the  return  of  the  deluded  monarch  from  Kochester,  — 
mided  by  the  transient  symptoms  of  a  reaction  in  his  favour, 
Trevor  declared  for  him,  attended  his  levee  at  Whitehall, 
•nd  assisted  with  Hamilton,  Berkeley,  Craven,  Preston,  and 
Goddiphin,  the  only  other  councillors  who  remained  faithful, 
in  preparing  a  proclamation  for  suppressing  tumultuary  out* 
lages  —  which  was  published  in  the  London  Grazette,  and 
was  the  last  act  of  sovereignty  ever  performed  by  a  legiti- 
mist monarch  in  En^and.     On  James's  final  flight,  Trevor 
joined  the  high  Tories,  who  were  desirous  first  of  appointing 
William  as  'ELegeski,  and  when  they  were  beaten,  of  doing 
ereiy  thing  to  embarrass  his  government,  —  having  devised 
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CHAP,     a  plan  with  a  double  aspect,  —  whereby  the  King  should 
'       either  be  compelled  to  go  back  to  Holland,  or  to  choose  tbe 
Tory  leaders  for  his  ministers. 
And  under       As  soon  as  William  and  Mary  were  proclaimed  King  and 
mnd  Mary.    Q^^i^>  «^<1  William  entered  on  the  administration  of  the 
He  is  di»-    government,  Trevor  was  removed  from  his  office  of  Master 
fiwm  oiBce   of  the  Bolls,  and  Henry  Powle,  a  good  Whig,  was  i^pointed 
of  Master     Jq  j^ig  place.*     Though  returned  to  the  Convention  Parlia- 
Rolls.         ment,  he  had  taken  no  open  part  in  the  discussions  respecting 
the  settlement  of  the  throne,  from  the  hope  that  he  might 
give  no  offence,  and  as  he  was  allowed  to  be  a  good  Equity 
Judge,  his  political  misdeeds  might  be  overlooked ;  but  as 
soon  as  he  was  removed  he  entered  into  furious  opposition, 
and  did  every  thing  in  his  power  to  thwart  the  measures  of 
the  government.     Still  he  was  no  orator,  and  although  he 
occasionally  made  short  speeches  he  was  chiefly  prominent  in 
guiding  the  measures  of  his  party,  f     The  only  occasion  when 
he  took  a  leading  part  in  the  Convention  Parliament  was  in 
opposing  a  Bill  to  disfranchise  the  borough  of  Stockbridge 
I^^^P^**   for  bribery  and  corruption.     He  then  delivered  the  earliest 
Parliamen-   speech  I  find  ou  rccord  against  parliamentary  reform.     '^  I 
forL    "      never  heard  of  boroughs  dissolved  before.     I  am  afraid  if 
this  question  pass,  you,  Mr.  Speaker,  and  I,  shall  sit  no  more 
in  that  chair.     I  have  the  honour  to  serve  for  a  borough  in 
Devonshire  (Beralstone),  for  which  I  am  obliged  to  a  mem- 
ber of  the  house  (Lord  Commissioner  Maynard)  and  to  the 
gentlemen  of  that  country.     If  you  break  the  ancient  con- 
stitution of  elections  I  know  not  the  consequences."    He 
then  goes  on  to  show  that  it  was  only  on  the  petition  of  bo- 
roughs themselves  that  they  had  ever  been  exempted  from 
sending  representatives  to  parliament,  and  that  the  franchise 
once  granted  ought  always  to  be  preserved  —  thus  conclud- 
ing, "  The  security  of  the  nation  was  ever  thought  in  the 
mixture  of  this  house.     What  shall  then  become  of  mer- 
chants to  inform  you  of  trade  ?     The  house  stands  upon 

*  He  Mt  for  Beralstone,  Serjeant  Maynard  who  was  first  returned  for  that 
Borough  having  elected  to  serve  for  Plympton,  for  which  likewise  he  was  re- 
turned. 

f  See  5  Pari.  Hist  298.  4ia  422.  432.  491.  520.  533. 
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aneieiit  coustitntions^  and  I  hope  you  will  not  remove  old  land-    CHAP, 
naria."    The  Bill  was  dropped, —  contrary  to  the  interest  ' 

rfthe  Jacobites ;  for  I  am  afraid  it  must  be  confessed  that  it 
WIS  in  the  small  corrupt  boroughs  that  the  strength  of  the 
Kbend  party  chiefly  lay,  —  the  county  constituencies  con- 
tmtimg  long  in  favour  of  the  exiled  family. 
Hie  Convention  Parliament  having  been  dissolved,  and  a  F«b-  <>• 

1690* 

new  one  being  called,  there  was  a  violent  struggle  at  the  elec-  New  Par- 
tknffl  between  the  contending  factions,  but  the  returns  showed  J^ment. 
a  decided  majority  in  fiivour  of  the  Tories.     Of  these  a  consi-  Uons  of  the 
deraWe  number  were  zealous  friends  to  King  James,  and  Tones, 
would  eagerly  have  recalled  him  at  all  hazards ;  but  many, 
&om  a  dread  of  Popery,  were  willing  for  the  present  to  sup- 
port the  new  regime^  in  the  hope  that  something  might  here- 
after occur  to  re-establish  hereditary  right ;  and  a  still  greater 
nianber  were  only  impatient  to  wrest  power  and  place  from 
tbe  Whiga,  and  were  ready,  on  their  own  terms,  loyally  to 
serve  King  William.     At  the  head  of  this  last  section  ap-  Trevor  at 
peared  the  Ex-master  of  the  KoUs.     Being  disappointed  in  *^^  ^^^ 
l»  wish  to  represent  his  native  county*,  he  had  been  returned  Tories, 
for  a  rotten  borou^,— -and  shortly  before  the  commencement 
of  the  session,  after  meetings  with  his  friends  who  were 
aflBembling  in  London,  he  made  an  overture  to  the  Court, 
that,  if  restored  to  the  chair  of  the  House  of  Commons,  which 

*  I  copy  a  letter  written  about  thia  time  to  Sir  John  Hanmer  by  Sir  John 
TivTOfy  the  original  of  which  is  in  the  possession  of  his  descendant.  Lord 
'^woaoxA  Dimgannon,  who  kindly  communicated  it  to  me. 

"HooaradSir. 
Your  owne  civilityes  to  mee  are  ill  requited  by  this  frequent  treble,  but    Election- 
1  hope  you  have  charity  enough  too,  to  beleeve  I  want  not  a  proportionable   gpfimr  jet- 
ww  of  your  favors ;  I  perceive  tbe  tyde  runs  high  in  our  country,  and  that   ^     -  ^ 
my  complexion  will  not  answer  their  aeale ;  flTor  the  election  in  that  county  I    Trevor 
pereeive,  Mr.  Grosvenor,  and  Mr.  Middleton,  have  prepared  the  country  against 
Biee  by  a  discourse  tbey  have  made  of  mee  in  reference  to  Sir  George  Booth 
and  ^  Thomas  Middleton*s  indemnity  in  the  last  Parliament,  which  tastes  so 
fitde  of  truth,  that  ^r  George  Booth  1  beleeve  wiU  owne  mee  as  one  of  the  best 
friends  bee  had  in  that  affiiyre  from  the  beginning  to  the  end.    But  if  you  please 
to  use  diis  to  my  advantage  when  you  see  cause,  I  shall   most  willingly  owne 
IW  obUgaftioo  to  yon :  I  have  tent  the  writt  by  Mr.  Cracbly,  who  sets  out  to- 
morrow :  Sir,  I  doe  once  more  take  the  confidence  to  entreat  your  assistance  in 
this  aflkyre,  which  I  was  never  concerned  in  before  now,  and  am  sorry  I  cannott 
bate  km«  to  com*  downe  myaelfe  to  attend  it  to  redeeme  my  seHe  from  so  un- 
bamdaome  and  so  unfriendly  a  retume :   But,  I  assure  you.  Sir,  you  will  never 
find  an  occasion  more  agreeable  to  my  temper,  to  oblige,  Sir, 

Your  most  ffaithfuU,  humble  servant,  John  Trevor. 

VOL.  IV.  .  E 
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CHAP. 
CV. 
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House  of 
Commons 
for  King 
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He  is 
elected 
Speaker. 


May  15. 
1691. 
Made  first 
Lord  Com- 
missioner 
of  the  Great 
Seal. 


he  had  filled  uader  James  IL^  he  not  only  would  himself 
support  King  William,  but  that  he  would  exert  all  the 
interest  he  possessed  among  the  Tory  party  to  bring  over  ad- 
herents. His  proposal  was  agreed  to, — and,  to  strengthoi 
his  arguments  in  favour  of  "  Revolution  principles,"  he  was 
famished  with  large  sums  of  money  to  be  distributed  by  him 
among  the  members  of  the  new  Hoiise  of  Commons  who 
were  thought  formidable  and  venaL 

Accordingly,  on  the  first  day  of  the  session,  the  Commons 
being  desired  to  choose  a  Speaker,  Sir  John  Lowther,  Yioe 
Chamberlain  to  the  King,  rose  and  said,  ^^that  he  eonceived 
Sir  John  Trevor,  both  for  his  great  experience  in  parlia- 
mentary afiairs  and  knowledge  in  the  laws,  was  every  way 
qualified  for  that  employm^it."  The  Tories  w^e  de%hted 
with  their  apparent  triumph,  and  the  Whigs  of  course  acqui- 
esced in  the  nomination  of  the  government.  Trevor,  who  had 
been  dismissed  from  his  office  exactly  a  twelvemonth  before,  as 
an  adherent  of  "  Popery  and  arbitrary  power,**  was  unani- 
mously fleeted  Speaker  of  William's  first  r^ular  parliament. 
Being  conducted  to  the  chair  by  his  mover  and  seconder,  he  ac- 
knowledged the  great  honour  the  House  had  conferred  upon 
him,  withal  saying,  ^^  that  he  feared  they  had  done  themselveB 
a  great  prejudice  in  making  ehoice  of  him,  and  therefore  he 
desired  leave  to  disable  himself  before  the  royal  throne,  that 
they  might  thereby  have  an  opportunity  of  making  a  better 
choice."  *  This  farce  of  "  disabling**  was  acted  at  the  bar  of 
the  House  of  Lords,  but  Lord  Chief  Baron  Atkyns,  by  the 
King's  command,  declared,  ^^that  the  Commons  could  not 
by  possibility  have  made  a  better  choice  than  the  Ex-mafiter 
of  the  Rolls." 

Trevor  honourably  performed  his  part  of  the  contract,  and 
not  only  himdelf  did  what  he  could  in  the  chair  for  the 
government,  but,  with  the  assistance  of  the  money  supplied 
to  him,  made  many  converts  from  the  doctrine  of  "  divine 
indefeasible  right,"  and  was  in  such  favour  with  William  that, 
at  the  end  of  a  few  weeks,  still  continuing  Speaker,  on  the 
the  removal  of  Maynard,  he  was  created  First  Lord  Com- 
missioner of  the  Great  Seal.     He  afterwards  obtained  this 

♦  5  Pari.  Hist  547. 
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oompfiment  firom  Burnet :    "  The  Speaker  of  the  House  of    chap. 
Commons,  Sir  John  Trevor,  was  a  bold  and  dexterous  man,  ' 


and  knew  the  most  effectual  ways  of  recommending  himsdif  He  distri- 
to  every  government:  he  had  been  m  great  favour  iu  King  butes bribes 
James's  time,  and  was  made  Master  of  the  Bolls  by  him,  and  members  of 
if  Lord  Jeffreys  had  stuck  at  any  thing,  he  was  looked  on  as  ^^^^ 
the  man  likeliest  to  have  had  the  Gh*eat  Seal;  he  now  got  mons. 
himself  to  be  chosen   Speaker,  and  was  made  first  Com- 
missioner c^  the  Ghreat  Seal:  being  a  Tory  in  principle, 
he  imdertook  to  manage  that  party,  provided  he  was  fur- 
nidied  with  sudb  sums  of  money  as  might  purchase  some 
votes ;   and  by  lum  began  the  practice  of  buying  off  men, 
in  which  hitherto  the  King  had  kept  to   stricter  rules. 
I  took  the  liberty,"  adds  the  Bishop,  **  once  to  complain  to 
the  Elng  of  this  method ;  he  said  he  hated  it  as  much  as 
any  man  could  do,  but  he  saw  it  was  not  possible,  considering 
the  cormption  of  the  age,  to  avoid  it,  unless  he  would  en- 
danger the  whole."  * 

Such  satisfaction  £d  Sir  John  Trevor  continue  to  give  as  He  is  re- 
Speaker,  in  removing  the  scruples  of  refractory  members  ^^^^^^ 
when  tl^y  came  privately  to  consult  him  in  his  chamber  on  Master  of 
points  of  order,  and  in  smoothing  the  progress  of  the  measures  j^^  ^s. 
of  gov^*nment  through  the  house,  that  on  the  sudden  death  I693. 
of  Powle,  his  Whiggish  substitute,  he  was  appointed  to  suc- 
ceed himf,  so  that  he  was,  at  the  same  time.  Master  of  the 
Bolls,  First  Lord  Commissioner  of  the  Great   Seal,  and 
%)eaker  of  the  House  of  Commons. 

The  Grreat  Seal  continued  in  the  hands  of  the  three  Lords  Complaints 
Coomiissioners,  Trevor,  Bawlinson,  and  Hutchins,  till  the  i^ds 
beginning  of  the  following  month  of  May,  but   complaints  Commis- 
had  been  multiplying  agtdnst  the  administration  of  justice  in  the  Great 
the  Court  of  Chancery,  and  these  became  so  loud  that  they  ^^^' 
cooM  no  longer  be  neglected.     Trevor  was  frequently  absent 
on  account  of  his  political  avocations ;  the  other  two  were 
sometimee  divided :   when  agreeing,  their  opinion  did  not 
carry  mudi  weight,  and  now  that  one  of  the  three  was  Master 
of  the  Bolls,  there  was  no  satisfactory  mode  of  reviewing  the 

•  o.  T.  iH.  57. 

f  He  was  svom  before  the  Lords  Commissioners  Rawlinson  and  Hutchins, 
bimidf  stin  first  Commissioner.     Cr.  Off.  Min.  fol.  140. 
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CHAP,    decisions  of  that  Judge.      Besides^  the   experiment  having 
been  tried  above  three  years,  the  profession  and  the  public 


came  to  the   conviction,  which   I   believe  had  been  since 
generally  entertained,  that  from  the  nature  of  Equity  suit^ 
they  are  best  disposed  of  by  a  single  Judge,  he  having  the 
power,  when  legal  questions  of  great  difficulty  arise,  of  re- 
ferring them  to  a  Court  of  common  law,  or  calling  in  common 
law  Judges  to  assist  him.* 
Difficulty         Considerable  difficulty  had  likewise  been  felt  respecting 
th^r&lwk-    ^^  Speakership  of  the  House  of  Lords,  where,  according  to 
ership  of      immemorial  usage,  a  Lord  Chancellor  or  Lord  Keeper  ought 
o/Lords*^    to  have  presided.     At  the  meeting  of  the  Convention  Parlia- 
ment the  Lords  chose  the  Marquis  of  Halifax  their  Speaker^ 
and,  in  the  exercise  of  the  power  belonging  to  them  to  choose 
one  of  themselves  Speaker  in  the  absence  of  the  Lord  Chan- 
cellor or  any  Speaker  named  by  the  Crown,  they  continued 
Lord  Chief  day  by  day  to  re-elect  the  Marquis  of  Halifax,  till  the  19  th 
Ba^n  At-    ^^^  ^^  Qctober,  1689.t     On  that  day  Sir  Robert  Atkyns, 
Speaker.       Chief  Barou  of  the   Exchequer  and  Knight  of  the  Bath, 
produced  in  the  House  Letters  Patent  addressed  to  him, 
authorising  him  ^^  to  do  and  execute  all  such  things  as  the 
Lord  Chancellor  or  Lord  Keeper  of  the  Great  Seal  should 
or  might  in  that  behalf  do  if  he  were  personally  present  in  the 
Upper  House  of  Parliament."    By  virtue  of  this  commission, 
he  constantly  acted  as  Speaker  till  the  14th  of  March,  1693, 
when  he  prorogued  parliament  in  the  names  of  their  Majesties}; 

•  **  All  people  were  now  grown  weary  of  the  Great  Seals  being  in  commis- 
sion :  it  made  the  proceedings  in  Chancery  to  be  both  more  dilatory  and  more 
expensive ;  and  there  were  such  exceptions  made  to  the  decrees  of  the  Commis- 
sioners, that  appeals  were  brought  against  most  of  them,  and  frequently  they 
were  reversed."    3  Burn.  O.  T.  148. 

The  Great  Seal  has  never  since  been  in  commission,  unless  during  a  temporary 
embarrassment  about  the  appointment  of  a  Lord  Keeper  or  Lord  Chancellor; 
but  the  offices  of  Lord  High  Treasurer  and  Lord  High  Admiral  have  been  in 
commission  almost  ever  since  the  reign  of  Queen  Anne. 

f  Till  then  the  Journal  each  day  begins  with  an  entry  in  this  form :  *'  Marquis 
of  Halifax  chosen  Speaker ;  '*  and  thus  concludes :  *<  Marquis  Hali^,  Orator 
Procerum  pro  tempore,  declaravit  praroen.  convent,  continuand.  esse  usque  in 
diem  Veneris  videlicet  25"°*  diem  instantis  Januarii  1 68|,  bora  decima  auror. 
Dominis  sic  decementibus.*' — Lordi*  Journals, 

^  On  these  occasions  **  he  went  to  the  usual  place  by  the  state.'* 

On  the  21  St  of  January,  1691,  **  the  Speaker  was  ordered  for  the  future,  when 
he  shall  speak  to  any  lord  or  other  person,  to  speak  sitting  with  his  hat  on.** 
On  the  1 5th  of  January,  1 693,  an  order  was  made  which  it  would  be  highly  for 
the  advantage  of  the  house  if  the  Lord  Chancellor  would  now  enforce.  **  The 
Speaker  is  ordered  to  stop  proceedings  in  case  Lords  are  at  the  fire,  sitting  on 
the  woolsacks,  &c.,  requiring  them  hf  name  to  go  to  their  places.** — LorcW 
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but  serious  inconvenience  was  experienced  fipom  the  occupier     CHAP, 
of  the  woolsack,  not  only  not  being  a  member  of  the  House, 


bnt  not  being  a  member  of  the  government,  and  knowing 
nothing  of  the  measures  to  be  brought  forward  and  carried. 
According  to  the  then  existing  system,  there  neither  was, 
nor  was  there  any  chance  of  there  afterwards  being,  a  law 
Lord  in  the  House ;  which,  not  only  in  deciding  appeals  and 
writs  of  error,  but  in  passing  bills  connected  with  juris- 
prudence and  in  discussing  great  constitutional  questions,  was 
thus  likely  to  rem^  inops  conciliu 

Great  weight  was,  no  doubt,  likewise  given  to  the  con-  May  2. 
sideration  that  there  was  now  a  most  distinguished  individual  J?^^*^  ^^ 
to  whom,  singly,  all  the  duties  of  the  highest  oflBce  in  the  given  to 
law  might   be  intrusted  with  the  applause  of  the  nation,  somees. 
The  Great  Seal  was  therefore  taken  from  the  Commissioners, 
and  intrusted  to  Sir  John  Somers,  as  Lord  Keeper.* 

Rawlinson  and  Hutchins  immediately  sunk  back  into  the 
insignificance  from  which  they  had  been  accidentally  raised ; 
but  Trevor,  still  Speaker  and  Master  of  the  Kolls — with  sin- 
gular activity  of  mind  and  talent  for  intrigue — continued  to 
play  an  important  part  before  the  public,  and  if  it  had  not 
been  for  his  extreme  indiscretion  when  he  became  the  bribed 
instead  of  the  briber^  he  probably  would  have  reached  the 
grand  object  of  his  ambition  since,  as  before,  the  Revolution 
— which  was  to  become  Lord  Chancellor,  and  to  be  created 
a  peer. 

So  "  dexterous  "  was  he  that  he  not  only  continued  in  favour  Trevor  in 
with  William,  but  to  be  great  in  the  next  reign  he  con-  J^nwof the 
trived  to  insinuate  himself  into  the  confidence  of  the  Princess  Princess 
of  Denmark,  and  her  maid  or  mistress,  so  that  he  was  pri- 
vately consulted  by  them  in  all  that  regarded  the  succession. 
WhUe  some  discussion  was  going  on  in  parliament  respecting 
the  designation  of  those  on  whom  the  Crown  was  limited,  a 
meeting  of  the  Princess  and  her  friends  was  held,  of  which 
the  following  minute  was  made  by  Sir  John  Trevor  f: 

Jotmah.  Anciently  the  Lords  always  sat  on  their  appropriated  benches  accord- 
ing to  their  degrees  and  seniority  —  but  the  right  reverend  Prelates  alone  now 
regard  this  usage.     If  precedence  is  wayed,  orcUr  ought  still  to  be  preserved. 

•  Cr.  Off.  Min.  foL  140. 

t  The  original,  in  his  handwriting,  now  lies  before  me. 
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CHAP.  "  Tuesday  •veoing,  29d  Jan.,  1694,  at  BarkWy  House, 

QY,  Present,  E.  of  Marlborough. 

**  Princess. — That  she  understood  Debate  in  the  House 


Minute  of    g^^o^^  ^he  words  '  Heirs  and  Succo"'  in  the  Style  of  Acts  of 

consulta-  * 

tion  be-  Parliament.  That  she  did  desire  that  this  matter  should  not 
TVevor  and  ^i^^^^^^P*  *teir  Consultations,  or  obstruct  the  King's  business 
thePrineess  for  the  Bupport  of  the  Govcr*.  —  That  she  had  considered  this 
matter,  and  was  confident  of  the  King's  kindness  and  justice, 
and  therefore  did  desire  me  that  I  would  acquaint  the  House 
that  she  was  willing  and  desirous  that  the  words  *  Heirs  and 
Succors'  might  still  continue  in  the  style. 

^*  I  replyed  that  this  was  a  matter  of  a  high  nature  for  me 
to  deale  in.  That  I  was  willing  to  serve  her  K.  H.  in  any 
thing  that  might  consist  w***  my  Duty  and  Service  to  y* 
King  and  the  House.  But  for  my  owne  Justification,  and 
least  I  might  mistake  in  the  matter  of  this  importance,  I  did 
desire  her  Commands  in  writing  under  her  hand;  else  I 
most  humbly  begged  her  excuse.     To  which  she  agreed." 

AccorcKagly  in  an  envelope  indorsed  in  Sir  John  Trevor's 
hand,  "The  Princess's  Letter  to  me — Heirs  and  Succ"," 
and  in  a  more  modem  hand,  "  From  Queen  Anne,"  there  is 
the  following  letter,  "  For  the  Rt.  Honble  Sir  John  Trevor, 
Speaker  of  the  House  of  Cofnons,"  in  the  handwriting  of 
the  Princess  herself:  "  I  have  heard  there  was  some  question 
in  the  House  concerning  the  words  ^  Heirs  and  Successors ;^ 
as  to  the  concern  I  may  have  in  it  I  am  very  fisir  from 
desiring  any  alteration  of  the  style,  and  wish  only  that 
it  may  bee  determined  in  such  a  way  as  may  bring  the 
least  obstruction  or  delay  to  the  King's  affairs  in  Parlia- 
ment."* 

Trevor  might  have  acquired  a  complete  ascendency  over 
Anne,  and  have  become  her  Lord  Chancellor  and  chief  ad- 
viser, but  a  blow  was  now  impending  over  him  which  for 
ever  marred  his  fortunes. 

In  the  beginning  of  1695,  the  cry  against  bribery  waa 

*  I  am  indebted  for  these  valuable  reliques,  now  first  submitted  to  the  public, 
to  the  kindness  of  Sir  John  Trevor's  representative,  the  present  Ix)rd  Dungan- 
non,  who  has  himself  written  a  very  interesting  account  of  those  tiroes.  See 
Trevor's  Life  of  WiUiam  III. 
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violent,  and  the  belief  giuned  ground  that  the  Courts  the     chap. 
camp,  the  city,  nay,  parliament  itself,  was  tainted,  and  that 


nniversal  corruption  prevailed.     A  motion  was  made  in  the  charge  of 
House  of  Commons  which  must  have  caused  i?eneral  alarm,  ^^'^^,^^ 

-_._  -  Ai  •  against 

but  which  no  one  had  courage  to  oppose — for  the  appomt-  Trevor. 
ment  of  a  committee  "to  inquire  into  the  charges  which  f^^^' 
were  made  against  members, — with  power  to  send  for  per- 
sons, papers,  and  records. **  On  the  7th  of  March,  the  Com-  Report  of 
mittee  reported  "that  there  having  been  in  the  preceding  "*™* 
session  a  bill  pending  in  the  House  of  Commons,  promoted 
by  the  City  of  London,  called  *  the  Orphan's  Bill,'  whereby 
a  power  was  to  be  given  to  lay  assessments  on  the  public  for 
the  benefit  of  the  Corporation,  an  entry  had  been  found  in 
the  books  of  the  CommcHi  Council,  '  That  Mr.  Chamberlain 
do  pay  to  the  hon.  Sir  John  Trevor,  knight.  Speaker  of  the 
House  of  Commons,  the  sum  of  1000  guineas,  so  soon  as  the 
said  Bill  be  passed  into  an  Act  of  Parliament,' — that  a  hint 
had  been  given  to  the  Ccxnmon  Council,  that  unless  this 
sum  were  paid  the  bill  would  not  pass — that  Mr.  Speaker 
knew  of  the  order  being  made  while  the  bill  was  pending — 
that  when  the  bill  passed  two  Aldermen  and  the  Chamberlain 
waited  on  Mr.  Speaker,  with  a  compliment  of  thanks  in  the 
name  of  the  City,  for  his  kindness  in  furthering  the  bill,  and 
an  order  for  the  said  guineas  which  Mr.  Speaker  accepted — . 
that  two  or  three  days  after,  Mr.  Speaker  sent  a  messenger 
into  the  City  with  the  said  order,  and  received  the  said  guineas, 
—  and  that  the  sud  order  was  forthcoming  with  this  indorse- 
ment thereon :  *  The  within  mentioned  1000  guineas  were 
delivered  and  paid  unto  the  hon.  Sir  John  Trevor,  this  22d 
June,  1694,  in  the  presence  of  Sir  Rob*  Clayton  and  Sir 
Jas.  Houblon,  which  at  22s.  exchange,  comes  to  1100/.'" 

Corruption  being  thus  traced  to  the  Chair,  with  a  reason-  March  12. 
able  suspicion  that  it  had  communicated  the  taint  to  many  Jf^i^^tj^^ 
members  by  the  way,  it  was  impossible  for  the  House  to  that  hewaa 
retain  any  degree  of  credit  with  the  people  unless  they  de-  put"by^him 
dared  their  abhorrence  of  the  guilt  they  had  discovered,  as  Speaker 
however  much  they  might  regret  the  exposure,  or  pity  the  chair,  and 
victim.    AccorcUngly  a  resolution  was  moved,  and  seems  to  c^^ied. 
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CHAP,     have  passed  without  much  discussion,  "  That  Sir  John  Tre- 
vor.  Speaker  of  this  House,  receiving  a  gratuity  of  1000 
guineas  from  the  City  of  London  after  the  pas^ng  of  the 
Orphans'  Bill,  is  guilty  of  a  high  crime  and  misdemeanor." 
The  Speaker  was  subjected  to  the  unparalleled  humiliation  of 
putting  the  resolution  from  the  Chair,  —  of  declarii^  that  the 
"ayes"  had  it, — and  of  adding,  that  it  was  carried  nemme 
dissentiente* 
Hb  letter         The  House  immediately  adjourned,  and  the  last  act  which 
^  the  ^  *'     Trevor  did  as  Speaker  was  to  sign  the  "  Votes  "  containing  this 
House  of     resolution,  which  appeared  in  print  next  day.    That  he  might 
excusing       cscape  the  additional  disgrace  of  putting  the  motion  for  his 
his  absence.  Q^h  expulsion,  he  forthwith  sent  a  letter  to  the  Clerk,  which 
was  delivered  to  him  at  the  table,  in  these  words:    "Mn 
Jodrell ;  I  desire  you  to  present  the  inclosed  to  the  House ; 
and  in  that  you  will  oblige.  Sir,  your  servant,  J.  Tbevob, 
Speaker.     March  13.  1694."     The  Clerk  then  read  the  in- 
closure  to  the  House :  "  Gentlemen ;  I  did  intend  to  have 
waited  upon  you  this  morning ;  but,  after  I  was  up,  I  was 
taken  suddenly  ill  with  a  violent  colick  ;  I  hope  to  be  in  con- 
dition of  attending  you  to-morrow  morning:   in  the  mean 
time,  I  desire  you  will  be  pleased  to  excuse  my  attendance. 
I  am,  with  all  duty.  Gentlemen,  your  most  obedient  humble 
servant,  J.  Trevor,  Speaker.     March  13.  1694."  t 

After  the  reading  of  these  letters  a  scene  of  much  con- 
fusion arose.  Some  proposed  that  they  should  forthwith 
proceed  to  the  choice  of  a  new  Speaker,  but  an  objection  was 
taken,  that  this  could  not  be  done  without  the  authority  of 

♦  Trevor's  Life  of  William  III.  ii.  250.;  Com.  Journ.  1694-95.;  5  Pari. 
Hist.  906.  **  On  receiving  and  debating  this  report,  therefore,  the  Speaker 
himself,  in  virtue  of  his  ofBce,  was  exposed  to  all  the  shame  and  confusion  of 
face  which  a  man  could  bear  and  live,  in  putting  the  following  question,  vii.,  Sco. 
And  so  much  grace  did  he  discover  upon  the  occasion,  that  he  chose  to  abdicate 
rather  than  be  deposed."  —  Ralph,  ii.  547.  "  He  was  forced  or  yielded  to  put 
the  question  upon  himself,  *  As  many  as  are  opinion  that  Sir  John  Trevor  im 
guilty,  &c. ;  *  and  in  declaring  the  sense  of  the  House,  declared  himself  guilty. 
The  House  rose,  and  he  went  his  way  and  came  there  no  more.**—  North's  lAft  of 
Guilforti,  ii.  S8,  29.  A  curious  difficulty  might  have  arisen  if,  oontinuiiig 
Speaker,  a  motion  had  been  made  for  his  expulsion ;  for  the  instant  the  motion 
was  carried,  he  ceased  to  be  Speaker  or  a  member,  although  perhaps  the  resolu- 
tion would  not  have  had  full  operation  till  announced  from  the  Chair.  Then  he 
must  have  been  turned  out  of  the  House,  or  taken  into  custody  as  '*  a  itranger,^ 

t  This  is  old  style. 
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the  Crown,  and  that  Sir  John  Trevor  still  detaining  the     CHAP, 
mace,  no  motion  could  be  made,  and  no  debate  could  proceed,  ' 


till  it  was  brought  and  laid  under  the  table.  Precedents 
were  looked  for ;  but  none  in  point  could  be  found.  This 
irregular  conversation  having  gone  on  for  about  two  hours, 
the  House  adjourned  till  the  following  morning  at  ten 
o'clock. 

All  the  membera  in  London  having  then  assembled,  the 
Serjeant  brought  the  mace,  and  laid  it  under  the  table,  and 
ddiyered  to  the  Clerk  the  following  letter  from  Sir  John 
Trevor,  which  was  immediately  read  to  the  House :  **  Mr, 
Jodrell ;  My  illness  still  continues,  which  makes  me  unable 
to  come  abroad ;  wherewith  I  desire  you  to  acquaint  the 
House,  and  that  I  humbly  pray  they  will  please  to  excuse 
me  for  not  attending  them.  I  am,  your  friend  and  servant, 
J.  Trevor,  Speaker.     March  14.  1694." 

But  he  had  intimated  to  the  King  his  wish  to  resign  the  He  resigns 
Chair,  and  Mr.  Wharton,  the  comptroller  of  the  household,  *^®  ^*'*^- 
now  said,  *^  he  was  commanded  by  his  Majesty  to  inform  the 
House  that  the  late  Speaker,  Sir  John  Trevor,  from  indis- 
position, could  not  further  attend  the  service  of  the  House ; 
aod  that  his  Majesty  gave  leave  to  the  House  to  proceed  to 
the  choice  of  a  new  Speaker."  .  He  accordingly  proposed 
Sir  Thomas  Littleton,  but  the  House,  by  a  majority  of  179 
to  146,  elected  Mr.  Foley,  who  had  been  chairman  of  the 
oommittee  of  inquiry.  * 

As  soon  as  the  new  Speaker  was  allowed  by  the  Crown,  March  le. 
and  business  could  recommence,  a  motion  was  made,  that  pefiJdthe 
"  Sir  John  Trevor,  late  Speaker  of  this  House,  being  guilty  House, 
of  a  high  crime  and  misdemeanour,  by  receiving  a  gratuity  of 
1000  guineas  from  the  City  of  London  after  passing  the 
Orphans'  Bill,   be  expelled  the  House,"  which  was  carried 
without  opposition,   and  a  new   writ   was  issued   for   the 
election  of  a  burgess  for  the  borough  he  had  represented. 

Strange  to  say,  not  only  no  further  proceedings  were 
taken  against  him  to  punish  him  for  the  bribery  of  which  he 
had  been  guilty,  or  to  make  him  refund  the  bribe,  but  he 

•  S  Burnet,  O.  T.  199. 
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CHAP. 
CV. 

Heisal- 
lowed  to 
continue 
Master  of 
the  Rolls. 


A  skilful 

Equity 

Judge. 


was  permitted  to  retain  Ins  high  judidal  o£Bce  of  Master 
of  the  Bolls — taking  precedence  of  the  Lord  Chief  Justice 
of  the  Common  Pleas  and  the  Lord  Chief  Baron  of  the 
Exchequer — and  to  administer  justice  in  the  Court  of 
Chancery^  after  his  expulsion  from  the  House  c^  Commons — 
for  the  long  period  of  two-and-twenty  years, — under  Ijotd 
Chancellor  Somers,  Lord  Keeper  Wright,  Lord  Chancellor 
Cowper,  Lord  Chancellor  Harcourt,  and  Lord  Chancellor 
Cowper  again,  * 

HiB  offence  could  not  have  been  regarded  by  his  con- 
temporaries by  any  means  in  the  same  serious  light  in  which 
we  should  regard  it.  Even  in  the  resolution  of  the  House 
of  Commons,  the  bribe  is  tenderly  designated  "  a  gratuity  ;" 
and,  in  those  times,  although  judicial  corruption  would  have 
been  strongly  reprobated,  yet  to  give  or  to  receive  money 
for  voting  in  parliament  was  only  called  "  the  way  of  the 
world."  The  sin  was  reddened  to  be  in  the  discovery, — ^not 
in  the  actf 

Trevor  never  was  accused  or  suspected  of  taking  bribes 
from  the  suitors  in  his  Court,  and  he  was  not  only  an  upright 
but  an  enlightened  Judge.}  Being  now  free  from  political 
distraction  he  devoted  himself  to  the  business  of  his  Court, 
and  having  much  more  experience  than  any  of  the  holders  of 
the  Great  Seal  who  were  placed  over  him,  he  pronounced 


*  **  Whether  the  members  thought  that  the  being  so  basted  in  the  Chair  was 
punishment  enough,  or  for  his  taking  such  gross  correction  so  patiently  and  so 
conformably,  or  else,  a  matter  onoe  out  of  the  way,  was  thought  of  no  more,  it 
is  certain  that  he  never  was  molested  further  about  that  matter,  but  continued  in 
his  post  of  Master  of  the  Rolls,  equitable  Judge  of  the  subjects*  interests  and 
estates,  to  the  great  encouragement  of  prudent  bribery  for  ever  after.** —  Nort^* 
Life  tf  Guilford,  iL  29. 
Sir  Edward  t  **  Corrumpere  et  corrumpi  seculum  vocatur.**  Roger  North  thus  slurs  over 
Turner  ^  bribe  taken  by  Sir  Edward  Turner,  another  Speaker,  in  the  reign  of  Charles 

guilty  of        II.  **  This  gentleman  had  served  long  as  Speaker  of  the  parliament,  and  had  been 
bribery  useful  to  the  Crown  and  also  to  himself.    But  on  the  discovery  of  a  tmoRpretemt 

while  made  to  him  by  the  Eaat  India  Company,  he  was  blown  in  the  House  of  Corn- 

Speaker  ;  mons.  The  anti-court  party  took  all  advantages  against  the  Court,  and  made  a 
afterwards  mountain  of  this  mouse ;  for  it  was  but  a  trifle.  However,  it  cost  him  much  of 
Solicitur-  bis  credit  and  authority  in  the  Chair  which  he  used  to  have ;  and  he  thought  fit 
General  ^o  gi^®  vAy>  <uid  not  to  sit  there  longer  to  be  exposed  to  the  affronts  which 
and  Chief  would  continually  be  thrown  at  him.**  However,  he  was  made  Solicitor- General, 
Baron  of  ^^^  afterwards  Lord  Chief  Baron  of  the  Exchequer.  —  Life  of  Guilford^  i.  97. 
the  Ex-  t  ^^  ^'^  ^'^'^  absurdly  blamed  for  hearing  cases  at  his  private  house,  —  a 

chequer.  practice  which  all  Equity  Judges  nhist  occasionally  follow.  He  had  a  villa 
at  Knightsbridge,  then  considered  almost  a  day's  journey  firom  London,  now 
fprming  a  division  of  Belgravia. 
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1DSD7  decrees  which  to  this  day   are  considered  of  high     CHAP, 
iiithority.     He  first  laid  down  the  doctrine,  that  marriage 


sad  the  birth  of  a  child  diall  revoke  a  will, — or,  rather,  that  a 
will  of  an  unmarried  person  is  made  subject  to  the  implied  con- 
dition, that  under  sudi  a  new  state  of  circumstances  it  shall 
not  stand  good. 

The  following  anecdote  shows  the  weight  of  his  authority  in 
the  C!ourt  of  Chancery.  Lord  Harcourt  having  expressed  an 
opinion,  that  certain  process  issued  against  a  wife  during  her 
hnsband's  absence  abroad  was  irregular;  but  being  met  by  an 
observation  from  counsel  which  staggered  him,  said,  ^^he 
voold  ask  the  Master  of  the  Rolls  and  be  guided  by  his  opi* 
nion."  Trevor,  coming  into  Court,  declared  the  process  to 
be  regular,  and  so  it  was  ruled  to  be. — Lord  Haroourt  did  not 
venture  to  reverse  any  of  his  decrees,  and  on  one  occasion 
set  an  example  which  might  be  usefully  foUowed  by  '*  affirm- 
ing ChanceUcnrs;'' — coming  back  to  Court  from  attending  a 
Coandl,  and  finding  the  Master  of  the  Rolls,  who  had  been 
fitting  for  him,  in  the  act  of  giving  a  judgment,  he  said,  ^'  I  am 
of  the  same  opinion — to  prevebt  a  re-hearing  before  my  self.'*  * 

On  the  dissolution  of  the  parliament  after  his  expulsion.  He  in  vain 
he  had  the  hardihood  to  propose  to  be  again  returned  as  a  ^  ^^nJ^ 
representative  of  die  pec^le ;  but,  says  Somers,  writing  to  parUament. 
Shrewsbury,   ^^  The  King  said  he  had  in  a  manner  com- 
manded the  Master  of  the  Rolls  not  to  come  into  the  House 
of  Commons,  on  purpose  to  prevent  the  inconvenience  the 
reviving  that  matter  would  occasion,  "f 

He  lived  ever  afterwards  very  privately,  and  found  his  Retires  into 
chief  delight  in  accumulating  money.     He  became  so  great  P"^**® 
sn  economist,  that  he  even  grudged  a  glass  of  wine  to  a  poor 
relation.     It  is  recorded  of  him,  that  "  he  had  dined  by  him-  Ho«r  he 
lelf  one  day  at  the  Rolls,  and  was  drinking  his  wine  quietly,  cousin  out** 
when  his  cousin,  Roderic  Lloyd,  was  unexpectedly  introduced  ^^  *  s^^^ 
to  him  from  a  side  door:  ^^  You  rascal,"  said  his  Honour  to 
the  servant,  "and  you  have  brought  my  cousin,  Roderic 
Uoyd,  Esquire,  Prothonotary  of  North  Wales,  Marshal  to 
Baron  Price,  &c.,  &c.,  &c.,  up  my  back  stairs.     Take  my 

*  See  VemoD,  vol,  ii. ;  Peere  Williams,  vol.  i.  ;  Mod.  vol.  vi.  vii.  xi. 
t  Shrevsbuiy  Correspondence,  1695. 
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CHAP,     cousin,   Boderic  Lloyd,   Esquire,   Prothonotary   of   North 


cv, 


Wales,  Marshal  to  Baron  Price,  &c,  &c,  &c;  take  him 

instantly  back  down  my  back  stairs  and  bring  him  up  my 
front  stairs,^^    Boderic  in  vain  remonstrated,  and  while  he 
was  conveyed  down  the  back  stairs,  and  up  the  firont  stairs, 
the  bottle  and  glasses  were  removed  by  his  Honour, — some 
law  books  and  papers  taking  their  place.* 
Rescues  his       On  another  occasion  he  behaved    kindly  to  this  same 
the  ooal-       cousin,  having  an  opportunity  of  doing  so  without  incnrrii^ 
hole.  any  expense,     "  Boderic  was  returning  rather  elevated  from 

his  club  one  night,  and  ran  against  the  pinnp  in  Chancery 
Lane,     Conceiving  somebody  had  struck  him,  he  drew,  and 
made  a  lunge  at  the  pump.     The  sword  entered  the  spout, 
and  the  pump,  being  crazy,  fdl  down.    Boderic  concluded  he 
had  killed  his  man ;  left  his  sword  in  the  pump,  and  retreated 
to  his  old  friend's  house  at  the  Bolls.     There  he  was  con- 
cealed by  the  servants  for  the  night.     In  the  morning  his 
Honour,  having  heard  the  story,  came  himself  to  deliver  him 
from  his  consternation  and  confinement  in  the  coal-hole."  t 
Saying  of         I  find  Only  one  political  anecdote  of  him  after  his  retire- 
TJlotsOT  to  °^iit-     He  was  so  incensed  by  the  promotion  to  the  primacy 
hin»-  of  Tillotson,  whom  he  considered  a  low-churchman,   that 

passing  him  one  day  near  the  House  of  Lords,  he  could  not 
refrain  from  muttering,  loud  enough  to  be  heard  by  the 
object  of  his  spleen,  "I  hate  a  fanatic  in  lawn  sleeves." 
"And  I,"  retorted  the  Primate,  "hate  a  knave  in  any 
sleeves."  J 

Sir  John  Trevor,  being  near  eighty  years  of  age,  at  last 
died,  on  the  20th  of  May,  1717,  at  his  house  in  Chancery 
Lane,  and  was  buried  in  the  Bolls  Chapel.  § 
Jests  upon  The  Unfortunate  obliquity  of  his  vision  is  perceptible  in 
iiig.*^"'"*"  ^^^  portraits  and  prints  we  have  of  him,  and  made  the  wags 
assert  that  "Justice  was  blind,  but  at  the  Bolls  Equity 
was  now  seen  to  squint. "     While  in  the  Chair,  as  Speaker, 

•  Yorke's  Royal  Tribes,  108,  109. 

t  Ibid.  109  ;  Noble*s  Granger,  i.  172. 

I  Life  of  Jeffreys,  329.  n. 

§  He  was  succeeded  by  Sir  Joseph  Jekyll, 

«« that  good  old  Whig 

Who  never  cbangM  his  principles  or  wig," 
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two  members  in  difierent  parts  of  the  House  were  often    CHAP. 

cv 
equally  confident  of  having  "  caught  his  eye."  * 

Bfe  is  said  to  have  been  rough  to  the  bar,  and  to  have  Hischa- 
caused  great  consternation  in  those  on  whom  he  frowned,  the  «cter. 
effect  of  his  squinting  being  aggravated  by  a  dark  truculent 
visage,  and  a  tremendous  pair  of  bushy  eyebrows.  His  ene- 
mies even  allied  that  he  uttered  something  so  harsh  to  a 
very  prmnising  nephew  of  his  own,  practising  before  him,  as 
to  cause  the  young  man's  death  from  vexation.  But,  recol- 
lecting the  factious  times  in  which  he  lived,  and  the  triumph 
which  his  enemies  gsuned  over  him,  we  should  receive  with 
great  suspicion  every  statement  to  his  disadvantage  which  is 
not  supported  by  positive  proof.  With  all  his  faults,  we 
must  admire  the  energy,  enterprise,  and  perseverance  which, 
under  so  many  disadvantages,  raised  him  from  being  a  bar- 
rister's derk  to  the  highest  offices  of  the  state,  and  which, 
with  a  little  more  luck,  might  have  given  him  a  respectable 
name  in  English  history.  I  have  pleasure  in  recording  of 
him,  that  he  discovered  the  merit  of  Atterbury,  and  ap- 
pointed him  Preacher  at  the  Bolls.* 

By  the  death  of  his  elder  brother  he  succeeded  to  the  HUde- 
patemal  estates  at  Brynkinalt,  which,  with  large  possessions  •pendants.  . 
of  his  own  acquisition,  have  descended,  through  a  female,  to 
the  present  Viscoimt  Dungannon,  the  very  honourable  repre- 
sentative of  his  family,  t 

*  Hie  Jacobite  divioe  naturaUy  had  a  high  opinion  of  his  patron,  who  treated 
him  with  great  fiimiliarity.  Writing  to  Bishop  Trelawny  in  1 704,  be  says : 
"  The  Marter  of  the  Rolls  drank  the  healths  of  your  Lordship  and  of  the  whole 
fiunily  quite  through  to  me  on  Sunday.**  —  Atterbury  Correspondence  by  NichoUs, 

f  See  Collins*s  Peerage — "  Trevor,**  **  Dungannon,**  **  Hampden." 
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CHAPTER  CVL 

LIFB  OF  LOBD  S0MSB8  **y   FROM  HI8  BIBTH  TILL  THB  REYOLUTIOIC. 

^cv^'     ^'^  ^  moet  consolatory  to  me  at  last  to  reach  a  Chancellor 

'       eminent  as  a  lawyer,  a  statesman,  and  a  man  of  letters  —  the 

Pleasure      whole  of  whosc  publlc  career  and  character  I  can  conscien- 

c^t^bf'the  tiously  pndse —  and  whose  private  life,  embellished  by  many 

tmsk  of        virtues,  could  not  have  been  liable  to  any  grave  imputation, 

j]^e^    ^   since  it  has  received  the  unqualified  approbation  of  Addiaon.t 

Somen.       But  my  pleasure  is  chastised  by  considering  the  difficulty  of 

the  tadc  on  which  I  enter.     While  we  so  often  see  men 

eager  for  notoriety  and  present  applause.  Lord  Somers  acted 

on  the  maxim  which  he  took  for  his  motto, — ^^  Pbodesse 

QUAM  CONSPici."     He  has  left  us  no  memoir  of  himseJf, 

and  he  was  so  careless  about  his  speeches  and  his  writings,  that 

there  are  hardly  the  means  of  fairly  appreciating  him  as  an 

orator,  or  as  an  author.     He  has  had  a  great  share  of  general 

reputation  as  a  consummate  Judge,  and  as  the  chief  founder 

of  the  constitutional  monarchy  under  which  the  country  has 

flourished  above  a  century  and  a  half;  but  no  biogn^her  has 

yet  appeared  who  can  be  said  to  have  done  him  justice.  | 

*  In  all  the  entries  respecting  Lord  Somers  in  the  books  of  the  Middle 
Temple  till  he  was  called  to  the  Bench  in  1689»  his  name  is  spelt  Somer,  and 
then  Somers. — He  himself  afterwards  sometimes  wrote  his  name  Somhbes,  aind 
generally  So&brs,  with  a  circumflex ;  but  I  adhere  to  that  which  must  now  be 
considered  the  historical  orthography,  Somxrs. 

t  Freeholder,  No.  XXXIX.,  Friday,  May  4.  1716. 
Former  \  The  author  of  **  The  Life  of  Lord  Somers,**— publidied  in  1716,  soon  after 

Lives  of         his  death,  and  the  foundation  of  the  subsequent  Lives  of  him, — was  so  grossly 
Somers.  ignorant  and  incurious  as  to  avow  that  he  could  not  tell  at  which  university  bis 

hero  had  studied ;  and  the  **  Essay  on  the  Life  and  Character  of  Lord  Somers,** 
by  Cooksey,  his  kinsman,  supposed  to  contain  the  most  authentic  account  of  his 
early  career,  states  that  he  was  entered  a  student  of  the  Middle  Temple  in  1676, 
which  was  the  year  he  was  called  to  the  bar,  after  having  been  entered  there 
above  seven  years.  There  is  much  valuable  information  to  be  found  in  a  Life 
of  Lord  Somers  by  a  most  learned  and  honourable  man,  the  late  HswaT  Mai>. 
DOCK,  Esq.,  the  First  Part  of  which  was  published  in  4to.  in  the  year  of  1812,  and 
the  Second  Part  of  which  I  have  been  permitted  to  peruse  in  MS. ;  but  the  per- 
sonal natrrative  is  overlaid  by  seneral  disquisitions  on  polities  and  law.  The  very 
erudite  author  would  have  had  much  more  success  if  he  had  borne  in  mind  the 
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From  long  n^lect  several  important  parts  of  his  career  must     chap. 

fer  ever  remain  obscure ;  few  personal  anecdotes  of  him  are  L 

{veserved;  and  materials  for  his  Life  must  be  soi^ht  in 
College  Registers,  County  Chronieles,  Peerages,  Parliamentary 
Ddbates,  State  Trials,  Equity  Beports,  Party  pamphlets, 
doggerel  verses,  such  scandalous  publications  at  home  as 
Mrs.  Mauley's  "  New  Atalantis,"  and  such  scarce  foreign 
books  as  Bonaventuri^s  ^<  Life  of  Vincenzio  Filieaja.^  Let 
me  then  bespeak  the  indulgence  of  the  reader  for  an  attempt 
which  I  deeply  feel  must  be  unworthy  of  its  object 

Lord  Somers,  although  the  architect  of  his  own  fortune,  His  fiunlly. 
was  by  no  means  "  sprung  from  the  dr^  of  the  people,''  as 
it  Birited  his  vituperators  to  represent.*  His  family  had 
I<Hig  been  owners  of  a  small  estate  in  the  parish  of  Severn 
Stoke,  in  the  county  of  Gloucester,  f  They  had  likewise 
soother  possession,  the  site  of  a  dissolved  nunnery,  called 
''the  White  Ladies,'*  a  short  distance  beyond  the  walls  of 
the  dty  of  Worcester.  After  the  expulsion  of  the  nuns,  the 
donnitory  remained  entire,  and  the  old  hall  and  refectory 
had  been  fitted  up  into  a  modem  mansion.  This  property 
had  been  granted  to  the  Somers's  at  the  Eeformation,  and 
here  they  received  Queen  Elizabeth  in  her  prc^ess  through 
Worcestershire,  in  the  year  1585 ;  the  bed  in  which  she  slept, 
and  the  cup  from  which  she  drank,  being  preserved  by  them 
18  predoos  reliques,  even  when  they  took  to  the  republican 
side. 


cntkm  to  biographers  by  Cornelius  Nepos  in  the  commencement  of  the  **  Life 
of  PdopicUs :  **  —  **  Vereor,  ne>  si  res  ezplicare  incipiam,  non  yitam  qus  enar- 
nre^  ted  bistoriam  videar  seribere.** 

*  EzAXiinca,  No.  26.  by  Swift ;  New  Atalantis,  iv.  62. 

t  Of  this  fimnly  was  the  fiimous  Admiral  Sir  George  Somer,  one  of  the  dis- 
correrers  of  the  BemmcUu,  or  *<  Somer  Islands,*"  celebrated  by  Waller  for  their 
bmtty  when  explored,  though  long  shunned  for  their  supposed  dangers  and 
cocfaantments. 

**  Heaven  sure  has  kept  that  charming  spot  uncurst 
To  show  how  well  things  were  created  first." 

The  old  mariner's  answer  to  King  James,  when  persecuted  for  reftising  to 
jidd  to  the  wishes  of  the  Court,  seems  to  show  that  the  feeling  of  independence 
vsi  very  strong  in  the  blood  of  the  Somers :  «  I  wish  that  as  I  am  the  first,  so 
I  Bisy  be  the  last  of  sacrifices  In  your  times.  When  from  private  appetite  it  is 
RaolTed  that  a  ereatme  shall  be  saerifioed,  it  is  easy  to  pick  up  sticks  enough 
from  aoy  thicket  whitber  it  hath  stsayed  to  make  a  fire  to  offer  it  with.** —  Life 
of  BaeoB,  prefixed  ta  folio  Edition  of  his  Works,  p.  22. 
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THE  COBfMONWEALTH. 


CHAP. 
CVI. 

His  father. 


Sept.  3. 
1651. 


«*The 

White 
dies." 


The  Chancellor's  fether,  John  Somers,  to  increase  his  pa- 
trimonial fortune,  was  bred  to  the  law,  and  was  estabtished  in 
practice  as  the  most  eminent  attorney  in  the  county  of  Wor- 
cester, when  the  civil  war  broke  out.  Although  the  (nty  and 
the  chief  part  of  the  coimty  of  Worcester  supported  the 
royal  cause,  he  sided  with  the  parliament,  raised  a  troop  of 
horse,  and  served  under  CromwelL  He  was  for  some  time 
qiuurtered  at  Upton,  near  his  estate,  and  while  he  lay  there 
used  to  frequent  the  parish  church  of  Severn- Stoke.  The 
clergyman,  an  intrepid  supporter  of  divine  right  and  passive 
obedience,  though  often  warned  against  "  politics  in  the  pul- 
pit," could  not  forbear  from  introducing  in  his  sermons  violent 
invectives  against  the  opposite  party.  To  cure  him  effectually 
of  this  propensity.  Captain  Somers,  in  the  transport  of  one 
of  these  furious  harangues,  fired  a  pistol  over  his  head,  and 
lodged  a  ball  in  the  sounding  board,  the  mark  of  which  is 
shown,  and  the  history  of  it  related,  by  the  clerk  of  the  parish 
to  this  very  day.* 

The  battle  of  Worcester,  Cromwell's  **  crowning  mercy j'^ 
having  crushed  the  royal  cause,  and  established  tranqtdllity 
in  the  country,  the  captain  changed  his  service,  and,  sup- 
ported by  John  Doe  and  Richard  Roe,  prepared  for  war- 
fare at  Westminster.  He  resumed  his  profession,  and  from 
his  great  skill  in  it  had  cavaliers  as  well  as  roundheads  for  his 
clients.  A  sort  of  sanctity  had  been  attached  by  both  sides 
to  the  Whiteladies,  so  that  it  was  left  uninjured,  when,  all 
the  rest  of  the  suburb  to  which  it  belonged,  including  St. 
Oswald's  Hospital,  had  been  demolished  during  the  si^es 
which  the  city  had  stood,  f  In  this  mansion,  thus  venerated 
and  considered  neutral  ground.  King  Charles  II.  took  up  his 
abode  prior  to  the  fatal  fight;  and  having  shifted  himself 
here  after  his  defeat,  while  a  council  of  war  was  held  at  Bur- 
bourne  Bridge,  he  went  off  in  disguise  through  the  fields  ad- 
joining the  house  to  Estwood,  and  thence  to  Bascobel,  leaving 

*  Cooksey,  p.  7. 

t  In  a  MS.  of  Mr.  Townshend  of  Elemley  House,  who  was  in  the  city  during 
the  first  siege  and  kept  a  regular  diary,  under  the  date  of  26tb  March,  1646, 
there  is  tliis  entry  :  "  The  citizens  and  soldiers  in  the  town  destroyed  St.  Oswald^s 
Hospital,  but  spared  Mr.  Soniers*s  house  at  the  Whiteladies,  which  was  a  strong 
stone  building,  capable  of  holding  500  men  with  safety." — Nash.  Hist  Wor- 
cestershire, ii.  97. 
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behind  him  his  garters,  two  pairs  of  fine  fringed  gloves,  a     CHAP, 
wiistooat  and  a  pwr  of  trunk  hose, — which  were  afterwards       ^^^' 
added  by  the  family  to  the  memorials  of  Queen  Elizabeth. 

John  Somers,  the  father,  had  been  married  in  the  year  Birth  of  the 
1649,  to  Catherine  Ceavem,  of  a  respectable  family  in  Shrop-  °*^  ^'' 
slure,  and  she  had  brought  him  a  daughter,  Elizabeth,  after- 
wards Liady  Jekyll.  She  was  now  again  pregnant,  and  he 
placed  her  for  safety  in  the  sanctuary  at  Whiteladies,  not 
many  days  after  Charles  had  left  it.  Here,  in  the  spring  of 
the  following  year,  she  gave  birth  to  John,  the  future  Chan- 
eellcnr.  From  the  disturbed  state  of  the  country  no  register 
is  to  be  discoyered  of  the  baptism  of  these  two  children,  and 
the  exact  day  of  the  birth  of  either  of  them  has  not  been  as- 
certained.* 

I  find  no  farther  notice  of  the  boy  till  a  prodigy  announced  Prodigy 
his  future  greatness.     He  was  much  under  the  care  of  an  hU^reat? 
aont  married  to  a  noted  presby  terian  of  the  name  of  Blurton,  ness. 
and  ^'  the  good  lady  walking  with  him  in  her  hand  amongst 
bar  poultry,  a  beautiful  roost-cock  flew  upon  his  curly  head, 
and  while  perched  there  crowed  three  times  very  loudly."  f 

However,  there  long  seemed  to  be  no  prospect  of  his  ever  His  school 
rinng  higher  than  being,  like  his  father,  an  eminent  country  ^^"^***<>'** 
sdicitor.  He  was  put  to  the  college  school  at  Worcester,  the 
master  of  which  then  was  Dr.  Bright,  a  distinguished  classical 
sdiolar  and  a  very  skiliul  teacher.  Such  a  practical  love  of 
eoDunumcating  knowledge  had  this  meritorious  man,  that 
after  he  was  a  prebendary  of  the  cathedral,  and  proprietor  of 
a  conoderable  landed  estate,  he  continued  with  unwearied 
assiduity  and  patience  to  ply  his  pedagogical  labours.  From 
him  young  Somers  imbibed  that  taste  for  elegant  literature 
which  adhered  to  him  through  life.  At  this  seminary  we 
know  that  he  was  thoroughly  grounded  in  Greek  and  Latin, 
bat  how  long  he  continued  there  is  uncertain,  and  there  is 

*  Some  aoooants  state  the  4th  of  March  as  the  Chancellor's  birthday,  but 
vitbout  any  authority  cited.  Mary  and  Catherine,  the  two  younger  daughters, 
»n  regolarly  registered  in  St  Michaers  parish,  in  the  city  of  Worcester.         « 

t  Cooksey,  a  relation  of  the  family,  says,  **  This  tradition  comes  well  attested 
to  me  from  the  Rev.  Mr.  Pizall,  who  derived  it  from  his  grandmother,  who 
lived  tt  the  time  in  intimacy  with  the  family,  and  had  no  doubt  of  the  fiict,** 
p.  la 

VOL.  IV.  P 
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He  is  ad- 
mitted of 
Trinity 
College, 
Oxford. 


Clerk  to  his 
father. 

His  disin- 
clination to 
this  drud- 
gery. 


great  difficulty  in  tracing  him  during  his  early  youth.  He 
appears  to  have  been  put  for  a  short  time  to  a  private 
academy  fit  Walsall,  in  Staffordshire,  and  to  another  at  She- 
riff-Hales, in  Shropshire.*  He  was  always  remarkably 
studious  and  contemplative.  "  Though  the  brightest  boy  in 
the  College  School,  instead  of  joining  his  young  companions 
in  their  boyish  amusements,  he  was  seen  walking  and  musing 
alone,  not  so  much  as  looking  on  while  they  were  at  play."  f 

His  biographers  represent  that  as  soon  as  his  school  educa- 
tion was  finished,  he  was  placed  in  his  father's  office  to  learn 
the  business  of  an  attorney,  and  they  defer  his  first  entrance 
at  the  University  till  the  year  1675,  when  he  was  in  the 
twenty-fifth  year  of  his  age ;  but  although  he  certainly  did 
reside  at  Oxford  at  the  time  they  suppose,  I  have  ascertained 
that,  in  the  year  1667,  when  he  was  only  sixteen  years  old, 
he  was  matriculated  and  admitted  of  Trinity  College.  % 

The  records  of  the  University  have  been  searched  in  vain 
to  discover  any  other  notice  respecting  him.  I  am  inclined 
to  believe  that  his  residence  at  Oxford  at  this  period  of  his 
life  was  extremely  short,  and  that  while  still  very  young  he 
did  become  an  apprentice  in  the  manner  supposed,  with  the 
view  of  being  his  father's  partner  and  successor.  A  few  years 
after  we  find  him  occupying  a  desk  in  the  office  at  White- 
ladies.  The  drudgery  to  which  he  was  there  expected  to 
submit,  did  not  by  any  means  suit  his  taste,  and  he  soon  made 
it  apparent  that  he  never  would  succeed  in  this  department 
of  the  profession.  However,  idleness  could  never  be  imputed 
to  him ;  nor  did  he  now  cross  his  father's  soul  by  penning  a 
stanza  when  he  should  engross,  for  it  was  not  till  some  years 
after  that,  initiated  by  the  young  Earl  of  Shrewsbury,  by 
whose  introduction  he  afterwards  drank  champagne  with 
the  wits,  he  first  displayed  his  poetical  vein.    At  this  period 


•  Buck's  MSS.  Brit.  Mus.  No.  4223.  f  Seward's  Anecdotes,  ii.  114. 

^  Copy  of  Matriculation;  —  "^ar.  23.  1667.  Johannes  Somen  an.  n.  16. 
fil.  Job.  Somers  de  Worcester  Genri." 

Copy  of  admission  in  his  own  handwriting: — "  Ego  Johannes  Somers,  Filius 
Johnnnis  Somers  generosi  in  civitate  Vigomiie  natus,  admissus  sum  commensalis 
3  mensae  in  Col.  Trin :  Oxon  :  sub  tutamine  M*«*  Campion,  1667.**  Then 
follow  these  words  in  another  band  :  «*  Termino  Paschalis.  Tandem  Summus 
Angliat  Cancellarius."  His  biographers  have  been  misled  by  the  entry  of  another 
John  Somers,  in  1674,  who  is  described  "of  the  city  of  Exeter." 
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he  devoted  himself  to  severe  study,  insomuch  that,  ^^  by  the     CHAP. 

exactness  of  his  knowledge  and  behaviour,  he  discouraged  * 

his  &ther  and  all  the  young  men  that  knew  him ;  they  were 
a&aid  to  be  in  his  company."  * 

He  was  sometimes  ^owed  to  retire  to  the  family  house  in  ^>«  ^^ve 
tlie  parish  of  Severn  Stoke,  and  the  room  which  he  occupied, 
and  in  which  he  read  night  and  day,  used  afterwards,  when 
he  became  a  great  man,  to  be  pointed  out  as  ^^  Somers's 
study,"  But  he  chiefly  resided  at  Whiteladies,  the  society 
of  which  he  was  not  sorry  to  exchange  for  his  books.  A 
scheme  of  life  prevailed  there  of  a  very  extraordinary  descrip- 
tion, Somers,  the  father,  having  at  the  Kestoration  obtained 
a  pardon  under  the  Great  Seal  (which  is  still  preserved 
in  the  family),  and  continuing  to  flourish  in  his  profession, 
had  his  office  established  in  the  old  Nunnery.!  The  mansion  Mode  of 
was  inhabited  by  several  other  families  connected  by  blood  and  ^^.^ 
marriage,  and  they  consorted  in  a  style  of  which  it  is  now  ladies, 
difficult  to  give  or  to  form  an  idea.  ^^  Their  mornings  were 
employed  by  each  in  their  respective  occupations  —  the 
culture  of  a  large  fium —  the  clothing  trade,  then  in  a  flou- 
rishing state — the  producing  and  manufacturing  teasels, 
woad,  madder^  and  all  dyeing  materials —  the  making  of  biicks 
and  tiles  in  immense  quantities,  to  supply  the  demand  occa- 
sioned by  rebuilding  the  ruined  city  and  suburbs.  :|:  The 
labours  of  the  day  over,  they  repaired  for  refreshment  to 
one  common  table  in  the  great  hall  of  the  old  Nunnery, 
where  seldom  fewer  than  twenty  or  thirty  relations  and 
friends  of  the  families  assembled  daily,  and  spent  their 
evenings  in  the  utmost  cheerfulness  and  conviviality.  The 
in*oducts  of  the  farm,  the  supplies  of  fish  and  game,  and 
Yiands  of  every  kind  received  constantly  from  their  country 
connections,  furnished  their  table  with  abundant  plenty,  and 

*  Setrards  Anecdotes,  vol.  ii.  114. ;  Buck's  MSS.  Brit.  Mus.  No.  4223. 

t  He  is  not  supposed  to  have  committed  any  offence  requiring  a  special 
psrdon  beyond  firing  over  the  head  of  the  parson  at  Severn  Stoke  while  in  the 
pulpit;  but  being  a  lawyer,  he  perhaps  remembered  the  observation  of  Sir 
Edward  Coke,  **  that  good  men  will  never  refuse  God  and  the  King's  pardon, 
beeuise  every  man  doth  often  ofiend  both  of  them.**     3  Inst.  C.  105. 

I  From  which  Lord  S6mers  was  afWrt^ards,  in  abusive  ballads,  called  the 
Briekmaka'M  Son. 
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CHAP,     entitled  such  contributors  to  a  place  at  it  without  ceremony 
cvi.      Qj.  reserve.     The  annual  slaughter  of  two  brawns  marked 
^  the  festivity  of  Christmas."  * 

Old  Somers  managed  the  parliamentary  elections  for  the 
County,  for  the  City,  and  for  the  boroughs  of  Evesham,  Droit- 
wich,  and  Bewdley.    To  Whiteladies  came  the  candidates  and 
representatives  to  consult  him  and  plan  their  electioneering 
operations,  and  to  Whiteladies  were  summoned  the  leading 
electors  to  receive  a  good  dinner  and  promises  of  preferment. 
Sir  Francis       The  most  distinguished  individual  in  the  group  for  some 
^^nning.     y^^^  y^^  ^j^g  great  lawyer  Sir  Francis  Winnington,  after- 
wards Solicitor  General,  who  was  now  rising  rapidly  at  the 
bar,  and  represented  the  city  of  Worcester  in  parliament,  f 
Advises        jj^  g^^  j.\^q  merit  of  young  Somers,  and  recommended  that 
go  to  the      he  should  study  for  the  bar,  pointing  out  how  Littleton  and 
^^'  other  Worcestershire   men   had  risen  to  be  Judges.     The 

wary  attorney  was  very  averse  to  such  a  hazardous  expe- 
riment, particularly  as  he  had  no  younger  son  to  inherit  the 
fine   business   which   he   had   established;    but   at  last    he 
yielded,  and  on  the  24th  of  May,  1669,  the  future  Chan- 
Somers  en-   cellor  was  Carried  to  London,  and  entered  a  student  of  the 
Middr^^^  Middle  Temple.  J     This  ceremony  being  gone  through,  he 
Temple.       immediately  returned   into  the  country,  and  read  law  pri- 
vately in  his  father's  house,   under  the  direction  of  Win- 
nington, till  the  spring  of  the  following  year.     A  small  set 
of  chambers  was  then  bought  for  him  in  Elm  Court,  in  the 

•  Cooksey,  14. 

t  **  But  how  at  church  and  bar  all  gape  and  stretch. 

If  Winnington  but  plead,  or  South  or  Only  preach." 

Di»petuary,  canto  y. 
But  by  all  prose  accounts,  although  Sir  Francis  was  a  deep  jurisconsult,  be  was 
a  very  indifferent  orator.     In  1674  he  was  made  Solicitor  General.     Orig.  Jur. 
119. 

i  By  the  kindness  of  the  benchers  and  the  sub-treasurer  of  the  Middle  Temple, 
I  have  been  able  to  ascertain  this  date ;  and  I  subjoin  a  copy  of  hb  admission 
from  the  books  of  the  Society. 

Maij  24«<».  1669°. 
Somer  J.  adh.      Mr.  Johes  Somer  filiiis  et  heres  apparens  Johis< 
Somer  de  pochia  Scti  MicEis  in  Bedwerdine  in 
Com.  Worcestr'.  gen.  Admissus  est  in  Societa-  J-oq  ,  10.00 
tem  Medij  Templi  spealiter.     Et  obligatur  una 
cum.     Et  dat  '^  fine    -  .  .  . 
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Temple,  and  he  began  to  keep  his  terms.*     He  had  now     chap. 
**  Ac  run  of  his  friend's  chambers,''  and  he  was  there  so  con-       ^^^• 


etantly  to  see  and  to  assist  in  the  business  which  was  going  ^^  studies 
fonrard,  that  some  said  '*  he  began  the  law  by  being  the  the  law 
derk  of  Sir  Francis  Winningtonf;"  but,  in  truth,  he  was  ^JJjf^^f ' 
only  his  pnpiL     The  "Readings"  and  "Moots"  by  which  Winning- 
the  study  of  the  law  had  been  carried  on  since  the  establish- 
ment of  the  Inns  of  Court  were  falling  into  desuetude,  the 
"Exercises"  by  which  proficiency  was  tested  were  now  be- 
coming empty  forms,  such  as  we  find  them,  and  the  system 
of  pupillage  was  beginning.    This  has  since  very  imperfectly 
supplied  the  place  of  the  training  for  the  profession  in  Eng- 
land which  prevails  elsewhere  under  regular  professors  ap- 
pointed to  teach  the  law  of  nations,  the  civil  law,  the  different 
branches  of  the  municipal  law,  and  medical  jurisprudence,  — 
with  examinations  and  theses,  to  show  that  the  aspirant  is  fit 
to  be  trusted  with  the  duties  of  an  advocate,  and  is  qualified 
to  fill  the  oflSces  to  which,  as  an  advocate,  he  may  be  ap- 
pointed. { 

As  yet  young  Somers,  while  in  London,  associated  only  He  con- 
with  lawyers,  his  chief  companion  being  Jekyll,  afterwards  ^^^^^i 
his  brother-in-law — the  "good  old  Whig,"  Sir  Joseph,  cele-  with  the 
brsted  by  Pope.     His  vacations  he  spent  at  Whiteladies,  Jf  shfews- 
where  the  society  was  very  little  relished  by  him  —  till  the  tury. 
year  1672,  when  it  was  enlivened  by  a  gay  and  gallant  young 
courtier,  who  was  not  only  an  accomplished  scholar,  but  was 

*  Februarij  26*°.  1669°. 

Somer  J.  ad  Cm.  Ex  Assignacone  et  sursum  reddicone  Executor : ' 
ultime  voluntat  et  Testamenti  Thome  Coiinesby 
geo.  nop.  defunct  M'.  Jolies  Somer  Admissua 
ett  in  toCam  illam  Cameram  cum  prtimentij  et 
Scttuat  ex  Auatrali  parte  de  le  Elm  Co*'  }•  02 .  00 .  00 
qoarti  gradus  Habend.  totam  illam  Cameram 
prdict  cum  prtinentij  et  prdict  m"*  Somer  pr  Chambers, 

termino  vite  ipsus  Johis.     Et  dat  y^  fine  -        -  Elm  Court. 

t  Lifeof  Ix>rd  Somen,  Svo.  \7l(t,  p.  10. 

i  Tbe  beocbcr  wbo»  according  to  the  present  system,  **  publishes  a  barrister  ** 
in  the  halU  in  token  of  his  proficiency,  may  appropriately  address  him  in  the 
words  of  Horace : 

**  Lusisti  satis,  edUti  aatU  atque  bibisti, 
Tempus  abire  tibi  est.** 
Hovrrer,  1  am  happy  to  say  that  there  are  now  in  the  Inns  of  Court  symptoms 
of  improrement. 

y  3 
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CHAP,  familiarly  acquainted  with  the  leaders  on  both  sides  in  po- 
^^^'  litics^  and  with  the  intrigues  of  fashionable  life.  Somers, 
the  attorney,  along  with  the  estates  of  other  great  families, 
had  managed  those  of  the  Earls  of  Shrewsbury.  The  head 
of  this  illustrious  house  had  been  killed  some  years  before  in 
a  duel  with  the  Duke  of  Buckingham,  —  his  countess,  as  it 
was  said,  disguised  as  a  page,  holding  the  Duke's  horse,  and 
rewarding  his  prowess  by  sleeping  with  him  in  the  shirt 
stained  with  her  husband's  blood.*  The  young  Earl,  after 
being  much  courted  by  Charles  II.,  had  met  with  some  disgust 
from  the  monarch  or  his  ministers,  and,  still  in  early  youth, 
resolved  to  retire  into  the  country.  Grafton,  then  the  chief 
residence  of  the  family,  being  found  much  out  of  repair,  he 
accepted  an  invitation  from  his  steward  to  Whiteladies.  It 
was  vacation-time,  and  young  John,  the  student  of  the 
Middle  Temple,  was  an  inmate.  At  once  a  friendship  was 
contracted  between  them  which  lasted  through  life,  unabated 
even  by  some  deviation  of  the  Earl,  when  become  Duke  of 
Shrewsbury,  from  the  political  principles  which  they  long 
held  in  common.  They  now  engaged  in  the  same  studies 
and  amusements,  and  for  months  were  inseparable.  Somers 
from  this  time  visibly  changed  his  manners,  and  acquired 
that  **  exquisite  taste  of  politeness"  for  which,  as  well  as 
^*the  greatest  strength  of  good  sense,"  he  was  afterwards 
celebrated,  f  There  is  however  a  suspicion  that  his  morals 
underwent  a  change,  not  so  favourable,  about  the  same  time, 
and  (with  what  foundation  I  do  not  certainly  know,  perhaps 
only  from  political  spite)  libertinism  was  afterwards  imputed 
to  him. 
He  is  in-  Upon  their  return  to  London  they  still  lived  much  together, 

prote  and      *^^  Shrewsbury  introduced  his  friend  as  well  to  Dryden  and 
statesmen,     other  distinguished  men  of  letters  as  to  the  nobility  residing 


•  "  How  changed  from  him 

That  life  of  humour  and  that  soul  of  whim  ; 
Gallant  and  gay  in  Cliefden*s  proud  alcove, 
The  bower  of  wanton  Shrewsbury  and  love." 
t  Freeholder.  No.  39.     Ralph,  ii.  785.     He  seems  to  have  accomplished  the 
union  which  Pliny  thought  so  difficult  and  important:  **Severitatem  istam  pari 
jucunditate  condire,  summa^ue  gravitati    tantum    comitatis    adjungere,   non 
minilis  difficile  quAm  magnum  est"     Plin.  Ep.  Lib.  iv.  Ep.  3. 
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in  Queen  Street^  in  Lincoln's  Inn  Fields,  and  in  Aldersgate     chap. 
Street     Somers  now  felt  the  disadvantages  of  a  defective       ^ 
education,  wUch  must  have  arisen  either  from  a  very  short 
stay  at  the  University,  or  from  idleness  while  resident  there. 
Suspending  professional  pursuits,  and  sacrificing  professional 
gains,  he  nobly  resolved  yet  to  go  through  a  regular  course 
of  academical  discipline.     He  was  confirmed  in  this  purpose 
by  the  advice  of  Dr.  William  Hopkins,  a  very  learned  man. 
Prebendary  of  the  Cathedral,  and  Master  of  St.  Oswald's 
Hospital  at  Worcester.  Accordingly,  in  the  year  1674,  when  He  returns 
he  was  in  hb  twenty-fourth  year,  he  returned  to  his  College  ^j  resides 
and  established  himself  there,  but  still  contriving  to  keep  his  *ere  some 
terms  at  the  Middle  Temple,  and  spending  his  vacations  at  ^**^ 
Whiteladies.      **As  a  member  of  Trinity   College,"   says 
Cooksey,  '^  he  lived  as  other  students  lived ;  his  exercises,  of 
which  I  have  seen  some,  are  no  wise  remarkable ;  and  I  find 
there  nothing  recorded  of  him,  or  worthy  to  be  recorded, 
except  an  entry  in  the  Bursar's  book  of  the  year  1675,  the 
yew  after  he  entered,  of  his  giving  them  five  pounds  towards 
the  repiur  of  the  chapel,  which  I  should  not  mention  but  as  a 
proof  of  the  liberality  with  which  his  father  supported  him 
there,  few  students  being  in  those  times  enabled  to  spare  a 
donation,  small  as  this  may  seem,  out  of  the  usual  allowance 
to  young  men  of  his  rank."* 

But  though  he  does  not  appear,  either  at  school  or  the  An^cdot© 
University,  to  have  composed  any  thing  which  might  have  fother^r  ad- 
prognosticated  his  future  eminence,  his  character,  even  at  miration  of 
this  early  age,  was  such  as  to  inspire  no  common  respect.    *"" 
Hia  father,  we  are  told,  used  to  visit  London  during  the 
terms,  the  system  of  agency  between  country  and  London 
ittomeys  not  then  being  established,  and,  on  his  way,  he 
usually  left  his  horse  at  the  George  Inn  at  Acton,  where  he 
often  mentioned  "his  hopeful  son  at  the  Temple."     The  land- 
lord one  day,  in  reply  to  these  panegyrics,  said,  "  Why  don't 
you  let  us  see   him,   sir  ? "     Mr.  Somers,  in  consequence, 
requested  his  son  to  accompany  him  as  far  as  Acton,  on  his 

*  CookKy,  24.     In  1688  he  contributed  a  farther  donation  of  100/.  for  the 

F  4 


Digitized  by 


Google 


72  REIQN  OF   CHARLES   IL. 

CHAP,     return  home;  but  on  his  arrival  at  the  George,  taking  the 

•      landlord  aside,  said,  "  I  hare  brought  him,  Cobbett,  but  you 

must  not  talk  to  him  as  you  do  to  me ;  he  will  not  suffer  such 

fellows  as  you  in  his  company."  * 

Heiscalied       On  the  5th  of  May,  1676,  when  he  was  of  seven  yean' 

to  the  bar.    gtim^jjjig  ^8  a  Student  of  law,  the  period  then  regularly 

required,  he  was  called  to  the  barf,  and  in  the  following 

year  he  was  admitted  to  a  larger  set  of  chambers  in  Pump 

Court  $,  but  he  did  not  begin  to  lay  himself  out  for  piactioe 

for  five  years  after ;  still  making  Oxford  his  principal  place 

of  abode  during  all  this  time,  though  he  occasionally  visited 

London  and  Worcester.     He  thus  became  a  ripe  and  good 

scholar  as  well  as  lawyer,   and,  regard  being  had  to  his 

acquaintance  with  modem  languages  and  literature,  perhaps 

the  most  accomplished  man  that  ever  rose  to  high  eminence 

Hisprofi.     in  the  profession  of  the  law  in  England.     Having  mastered 

thTcfviT      ^^  common  law  under  Winnington,  he  now  devoted  himself 

law.  to  the  civil  law,  and  acquired  a  knowledge  of  it,  which  is 

very  unusual  among  English  barristers,  and  which  he  found 

to  be  of  the  most  essential  service  to  him  in  his  subsequent 

He  be-        career.     The  French  writers  had  come  into  great  vogue  soon 

twoTmo!*'  after  the  Restoration,  and  being  familiar  with  them,  he  was 

dern  Ian-      only  on  a  footing  with  those  whom  he  met  in  good  society ; 

but  although  Italian  was  now  much  less  known  in  England 

than  it  had  been  in  the  reign  of  Elizabeth,  he  acquired  a 

critical  knowledge  of  that  noble  dialect,  and  he  perused  and 

re-perused  all  the  great  poets,  as  well  as  prose  writers,  who 

composed  in  it  fromPetrarca  to  his  own  contemporary  Filicajo, 

*  Life  of  Lord  Somers,  17 16,  p.  IL 

t  Ad  Parliament,  tent.  5°  die  Maij,  1676**. 

Barristers  called.  M^  Somer  J.  Hetherington  H.  Leaoh  J.  Freke  J.  Barton 
C.  and  Broughton  P.,  are  called  to  tlie  Degree  of  the  utter 
barr.  Mr.  Divys  M.,  Plouden  F.  and  Dobbins  R.  are  like- 
wise of  grace  and  fiivour  called  to  the  same  Degpree. 

t  July  10^.  1677°. 

Somer  J.  ad  Ca.  Mr.  Johes  Somer  de  le  Utter  barr  admissus' 
est  in  totam  illam  Cameram  cum  ptinent^s 
M^  Samuelis  Kecke  de  le  Utter  barr  scituat 
in  passagio  inter  le  Purape  Co^.  et  Wine  CV*.  Y 02. 00.00 
primi  gradus.  Ac  in  loco  et  vice  dci  M'*. 
Kecke  J.  qui  eandem  ea  intencone  sursum  red- 
didit et  dat  IP-  fine.  ; 
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whom  he  justly  considered  the  greatest  genius  Italy  had  pro*'     CHAP, 
dttced  since  the  author  of  "  Gerusalbmme  Libebata.  "  *        ^^^' 


He  began   now  likewise  to  take  a  very  active  part  in  jje  joins 
politics.    He  had  been  introduced  in  London  to  Shaftesbury,  the  Whigs. 
Lord  Russell,  Sydney,  Sir  William  Jones,  and  all  the  emi- 
nent Whigs,  and  contrary  to  his  interest,  —  upon  conviction, 
he  eagerly  joined  them.      He  ever  remained  true  to  his 
principles,    and    fix)m    his    enlightened    views,     his    great 
talents,  and  his  unsullied  integrity,  he  is  to  be  considered 
the  greatest  ornament  of  the  Whig  party.     But  let  those 
who  embrace  the   common  notion  in  England  that  a  gen- 
ti^nan  having  merely  gone  through  the  common  routine 
of  education  at  school  and  college,  and  having  afterwards 
q)eut  his  life  in  rural  amusements,  in  reading  the  newspapers, 
and  occasionally  attending  parliament,  is  qualified  at  any 
time  to  fill  a  high  office  under  the  crown,  and  to  act  as  a  con- 
summate statesman,  remember  that   this  was  not  the  way 
in  which  Somers  learned  how  to  rescue  a  nation  from  ty- 
nmny,  to  bring  about  a  revolution  without  bloodshed,  and 
nicely  to  balance  the  antagonist  forces  of  a  constitutional 
monarchy.      He  studied   politics    as    a    science.     Making  Hisatten- 
himself  master  of  the  history  and  antiquities  of  his  own  {[Ji^^s^^' 
country,  and  collecting  and  reading  all  that  iSad  been  pub- 
Hflhed  on  both  sides  during  the  memorable  struggle  between 
the  King  and  the  Parliament,  which  terminated  before  his 
birth,  but  of  which  he  had  heard  so  much  from  his  father, 
he  applied  himself  diligently  to  the  ciVil  history  of  other 
oountries,  ancient  and  modem ;  and  he  attentively  pondered 
all  that  had  been  written  on  constitutions  and  the  art  of 
government,  from  Aristotle    to    Hobbes.      Knowing  that  Heprac- 
without  the   habit   of  composition  little  eminence  can  be  Jj'f  ^"«" 
acquu*ed  m  speaking  or  m  thinkmg,  he  from  time  to  time  position, 
wrote  essays  and  treatises,  several  of  which  he  gave  to  the 
world,  —  not  out  of  vanity,  —  but  to  enlighten  the  public 
mind.     He  is  said  first  to  have  appeared  in  print  as  reporter 
of  **  The  memorable  case  of  Denzil  Onslow,  Esq.,  tried  at 

*  We  shall  see  hereafter  that  this  admiration  was  reciprocal,  and  that  Somers 
was  celebrated  by  Filicajo  (among  other  things)  for  being  able  to  speak  seven 
Itogtiages  without  having  ever  been  out  of  England. 
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CHAP,     the  assizes  in  Surrey^  touching  his  election  at  Hademere, 
wherein  is  much  good  matter  touching  the  due  ordering  of 


He  reports   elections  for  Parliament."  * 

the  case  of  The  next  work  in  which  Somers  engaged  was  of  far 
mere  elec-  TaoTQ  importance,  and  gave  him  full  opportunity  to  display 
tion.  \^\q  constitutional  learning  and   his  Ic^cal  method  of  rea- 

Hispamph-  soning.  It  arosc  out  of  the  famous  ^'  Exclusion  Bill,"  and 
"  ExVi^  was  undertaken  at  the  request  of  Lord  Shaftesbury.  The 
sion  Bill.**  lovcrs  of  absolute  prerogative,  and  the  adherents  of  the 
Church  of  Bome,  eager  that  James  should  succeed  on  a 
demise  of  the  crown,  denied  the  power  of  parliament  to 
change  the  succession,  which  they  contended  was  regulated 
entirely  by  the  law  of  God.  The  object  of  the  Whigs  was 
to  establish  the  authority  of  parliament  ta  limit,  restrain,  or 
qualify  the  right  to  the  succession  —  which  no  temperate 
inquirer  into  our  constitutional  history  could  venture  to 
deny,  and  which  has  not  only  been  repeatedly  acted  upon, 
but  is  also  expressly  recognised  and  confirmed  by  statute-f 
The  tract  came  out  opportunely  while  the  Bill  to  set  aside 
the  Duke  of  York  was  pending.  The  title  of  it  was  "  A 
History  of  the  Succession,  collected  out  of  the  Records  and 
the  most  authentic  Historians."  {  It  was  well  received,  and 
made  many  converts,  as  it  presented  a  clear  exposition  of  the 
principles  by  which  the  succession  to  the  crown  had  been 
governed  from  the  earliest  times  —  with  striking  historical 
illustrations  to  enforce  the  doctrine  which  was  inculcated. 
However,  the  unconstitutional  expedient  dexterously  proposed 
of  suspending  or  abridging  the  prerogatives  of  a  Popish  suc- 
cessor, was  generally  preferred  to  the  entire  exclusion  of  the 
right  heir,  and  the  nation  became  alarmed  and  disgusted  by 
Shaftesbury's  mad  scheme  of  setting  up  the  legitimacy  of  the 
Duke  of  Monmouth. 
His  defence  After  the  breaking  of  the  Oxford  Parliament,  which  gave 
last*  piriia-  such  a  complete  triumph  to  the  Court,  there  was  issued  a  royal 

*  Somen's  Tracts,  vol.  i.  374.  Lord  Glenbervie's  Election  Cases,  vol.  L  341. 
This  Report  was  quoted  and  much  relied  upon  in  a  recent  case  in  the  Commou 
Pleas,  in  which  that  Court  held  that  it  is  legal  to  purchase  a  small  freehold  fur 
the  express  purpose  of  acquiring  a  vote  in  a  county,  and  that  no  valid  objection 
can  be  made  to  a  vote  so  acquired. 

t  IS  Elix.  c.  1.,  and  Anne,  c  7.  \  Somers's  Tracts,  vol.  xvi.  167. 
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**  Dedaratioii,''  framed  by  Lord  Chief  Justice  North,  in  ex-    ^SA^' 
pfamation  of  the  causes  which  had  led  to  the  two  last  dissolu-  ' 

tionsy — inveighing  in  bitter  terms  against  those  who  had  mentsin 
exposed  the  government,  and  had  advocated  the  **  Exclu-  ^hiijlw°ii^ 
BionBiU.''^ 

This  was  answered  by  a  Tract  intitled  "  A  just  and 
modest  vindication  of  the  two  last  Parliaments,"  which  was 
at  first  ascribed  to  Sir  William  Jones.  Burnet  says  that 
Sydney  contributed  to  it ;  but  there  is  now  no  doubt  that  it 
was  chiefly  composed  by  Somers.!  It  is  a  very  masterly 
vindication  of  the  rights  of  parliament,  and  of  the  policy  of 
the  liberal  party  imder  Shaftesbury  in  their  attempt  to  alter 
the  succession  for  the  safety  of  the  people,  and  the  preserva- 
tion of  the  monardiy.  The  author  certainly  goes  too  far 
in  denying  the  power  of  the  crown  to  dissolve  parliament  at 
pleasure,  although  he  is  fully  justified  in  animadverting  on 
the  manner  in  which  this  power  had  been  recently  exercised.  J 
An  unfounded  charge  was  brought  against  the  publication 
that  it  advocated  democracy.  Somers  was  through  life  a 
finocre  and  zealous  friend  to  limited  monarchy.  On  this 
very  occasion  he  says,  **  The  preservation  of  every  govern- 
ment depends  upon  an  exact  adherence  unto  its  principles, 
and  the  essential  principle  of  the  English  monarchy  being 
that  well  proportioned  distribution  of  powers  whereby  the 
law  doth  at  once  provide  for  the  greatness  of  the  King  and 
the  safety  of  the  people,  the  government  can  subsist  no 
longer  than  whilst  the  monarch  enjoying  the  power  which 


•  Life  of  Guilford,  auii,  Vol.  III.  p.  460. 

t  Lord  Hardwicke  mentiom  that  •  copy  of  it  in  the  handvrriting  of  Lord 
Somers  was  amongst  the  MSS.  which  were  destroyed  in  the  fire  at  the  chambers 
of  the  Honourable  C.  Yorke.  State  Papers,  vol.  ii.  p.  399.,  and  the  internal 
cridence  of  the  authorship  is  equally  strong.  The  first  edition  was  published 
8th  April  1681. 

f  Sydney  had  contended  that  after  the  statutes  requiring  parliaments  to  be 
caUed  at  least  once  a  year,  and  oftener  if  necessary,  the  Crown  was  bound  to  call 
ptrliaments  annually,  and  could  not  evade  the  law  by  a  dissolution.  In  a 
treatise  entitled  **  llie  Antiquities  of  the  Parliament  of  England,'*  ascribed  to 
Mr.  Justice  Dodderid^  it  is  laid  down,  that  *'  Parliament  ought  not  to  be  dis- 
■oWed  until  every  Petition  is  answered,  and  that  the  King  is  guilty  of  perjury 
if  he  aeU  differently.**  But  the  "  most  critical  and  delicate  trust  **  of  dissolving 
M  veil  ts  calling  parliaments  is  undoubtedly  vested  in  the  Crown,  and  is  in- 
dttpcosably  necessary  for  the  preservation  of  the  monarchical  branch  of  the  con* 
itittttion.     See  Burke*$  Works,  vol.  ii.  p.  634.  4lo.  ed. 
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the  law  giTes  him,  is  enabled  to  perform  the  part  which  it 
allows  him,  and  the  people  are  duly  protected  in  their  rights 
and  liberties."  In  reply  to  the  taunt  that  his  party  were 
"lovers  of  commonwealth  principles,"  he  says,  "  If  they  mean 
by  those  lovers  of  commonwealth  principles  men  passionately 
devoted  to  the  public  good,  and  to  the  common  service  of  their 
country, — who  believe  that  Kings  were  instituted  for  the 
good  of  the  pec^le,  and  the  government  ordained  for  the 
sake  of  those  that  are  to  be  governed,  and  therefore  com- 
plain or  grieve  when  it  is  used  to  contrary  ends,  every 
humane  and  honest  man  will  be  proud  to  be  ranked  in 
that  number.  To  be  fond  of  such  principles  becomes  every 
Englishman."  These  are  the  principles  on  which,  seven 
years  later,  the  Revolution  was  conducted,  and  this  is  almost 
the  language  of  the  Prince  of  Orange  and  the  leaders  of  the 
Convention  Parliament.  According  to  Burnet  the  pam- 
phlet, though  very  able,  "  had  no  great  eflect,  the  spirit  of  the 
party  being  spent ; "  but  it  encreased  the  reputation  of 
Somers  as  a  great  constitutional  lawyer,  and  it  must  have 
had  a  salutary  influence  by  explaining  the  just  object  of 
political  institutions,  and  defining  the  boundaries  between 
the  duty  of  obedience  and  the  right  of  resistance. 

A  few  months  after  Somers  published  imother  tract, 
which  was  very  popular  on  its  first  appearance,  and  may 
now  be  perused  with  satisfaction.  The  attempt  to  pro- 
secute Lord  Shaftesbury  for  high  treason  in  the  City  of 
London  having  been  defeated  by  the  famous  "  Ignoramus,* 
various  pamphlets  issued  from  the  press,  under  the  patronage 
of  the  government,  to  abuse  the  grand  jury  who  had  returned 
this  verdict.  By  way  of  answer,  there  came  out  a  tract  en- 
titled "  The  Security  of  Englishmen's  Lives ;  or  the  Trust, 
Power,  and  Duty  of  Grand  Juries  of  England."  This  like- 
wise was  ascribed  to  Jones  and  other  Whig  leaders.  Burnet 
represents  that  it  passed  as  written  by  Lord  Essex,  though, 
says  he,  "  I  understood  afterwards  it  was  written  by  Somers, 
who  was  much  esteemed,  and  often  visited  by  Lord  Essex, 
and  writ  the  best  papers  that  came  out  in  that  time."  *  It 


*  See  North's  Examen,  p.  508. 
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contains  an  able  expoation  of  the  advantages  of  liie  institution  CHAP, 
of  Grand  Juries,  condemns  the  doctrine  that  th^  are  bound  to 
find  a  true  bill  upon  any  evidence  which  may  be  l^d  before 
them,  and  forcibly  points  out  the  misconduct  of  the  judges, 
who,  by  an  examination  of  witnesses  in  open  court,  and  by  a 
perversion  of  the  law  and  facts  of  the  case,  had  recenliy  striven 
to  have  a  bill  found  against  an  innocent  nobleman,  on  which 
he  would  immediately  have  been  capitally  convicted  before  a 
partial  Lord  Steward  and  a  packed  selection  of  peers.  The 
anther  still  avowed  his  attachment  to  the  monarchy,  saying : — 
"  The  greatness  and  honour  of  a  prince  consist  in  the  virtue, 
multitude,  wealthy  and  prowess  of  his  people,  and  his  greatest 
gloiy  is  to  encourage  virtue  and  piety  by  the  excellence  of 
his  government*  The  King's  interest  is  more  concerned  in 
the  protection  of  the  innocent  than  in  ihe  punishment  of  the 
guilty.  The  law  has  not  been  less  careful  for  the  reputation 
of  the  subjects  of  England  than  for  their  lives  and  estates, 
and  this  seeoG^  to  be  one  reason  why,  in  criminal  cases,  a  man 
shall  not  be  brought  to  an  open  l^al  trial  by  a  petit  jury^  till 
the  grand  jury  have  first  found  the  bill.  If,  for  fear  of  being 
unworthily  reproached  as  ignoramus  jurymeuy  obstinate  fellows^ 
that  obstruct  justice  and  disserve  the  King^  the  grand  jury  shall 
suffer  the  judges  or  the  king's  council  to  prevail  with  them  to 
indorse  BiUa  vera,  when  their  consciences  are  not  satisfied  in 
the  tnith  of  the  accusation,  they  act  directly  against  their 
oaths,  oppress  the  innocent  whom  they  ought  to  protect, — 
as  far  as  in  them  lies,  subject  their  country,  themselves  and 
posterity,  to  arbitrary  powers,  pervert  the  administration  of 
justice,  and  overthrow  the  government  which  is  instituted  for 
the  obtiuning  of  it  and  subsists  by  it.  Every  design  of  chang- 
ing the  constitution  ought  to  be  most  warily  observed  and 
timely  opposed ;  nor  is  it  only  the  interest  of  the  people  that 
such  fundamentals  shoidd  be  duly  guarded,  for  whose  benefit 
they  are  at  first  so  carefully  laid,  and  whom  the  judges  are 
sworn  to  serve;  but  of  the  King  too,  for  whose  sake  those 
pretend  to  act  who  would  subvert  them."  Thus  early  did 
Somers  deserve  to  be  described  as  — 


**  Forxn*d  *twixt  tbe  people  and  the  Crown  to  stand, 
And  bold  tbe  tcales  of  right  with  even  hand.'* 
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CHAP.         In  the  midst  of  these  laborious  compositionfi  he  seduloualj 


CVI. 


kept  up  his  classical  reading.  To  improve  his  prose  style 
he  was  in  the  habit  of  diligently  translating  from  the  Greeks 
and  he  now  ccmtributed  "the  Life  o£  Alcibiades"  to  a  new 
translation  of  Plutarch.  Be  likewise  occasionally  amused 
himself  with  rhiming.  After  the  instance  of  Cicero,  we 
cannot  say  decidedly  that  1^  might  not  have  considered  him- 
self a  great  poet,  but  the  probability  is  that  he  only  sought 
by  his  metrical  experiments  to  improve  his  taste  and  to  unbend 
his  mind.  He  must  have  supposed,  however,  that  he  had 
reached  some  skill  in  versification  as  he  now  published  trans- 
lations from  Ovid,  of  the  Epistles  of  «  Dido  to  .Eiwas,"  and 
"Ariadne  to  Theseus."  He  is  certainly  very  inferior  to 
Dryden,  his  contemporary;  and  now  that  every  shop  boy 
and  miUiner's  apprentice  can  write  smooth  lines  of  ten  sylla- 
bles, we  are  astonished  to  find  some  of  his  couplets  so  un- 
couth as  well  as  prosaic;  but  closely  following  his  original 
he  occasionaUy  renders  the  sense  with  some  felicity.  Thus 
he  makes  the  deserted  Tynan  queen  reproach  in  English  her 
ungrateful  ftigitive : 

"  With  cruel  haste  to  distant  lands  you  fly, 
You  know  not  whose  they  are  or  where  they  lie. 
On  Carthage  and  its  rising  walls  you  frown. 
And  shun  a  sceptre  which  is  now  your  own. 
But  tho*  all  this  succeeded  to  your  mind, 
So  true  a  wife  no  search  could  ever  find. 
All  day  ^neas  walks  before  my  sight. 
In  all  my  dreams  I  see  him  every  night ; 
But  see  him  still  ungrateful  as  before. 
And  such  as,  if  I  could,  I  should  abhor. 
But  the  strong  flame  burns  on  against  my  will, 
I  call  him  false,  but  love  the  traitor  still.** 

And  thus  he  represents  the  deserted  Ariadne  reproaching 
the  deceitful  Theseus : 

«  Ah  1  see  this  wounded  breast  worn  out  with  sighs, 
And  these  faint  arms  stretched  to  the  seas  and  skies ! 
See  these  few  hairs  yet  spared  by  grief  and  rage. 
Some  pity  let  these  flowing  tears  engage  I 
Turn  back  and  if  I'm  dead  when  you  return, 
Tet  lay  my  ashes  in  the  peaceful  urn.** 

He  was  praised  by  political  partizans  out  of  hatred  to 
Dryden,  who  had  recently  lashed  Shaftesbury  and  the  Whigs 
so  successfully  in   "Absalom  and  Achitophel,"  and    **the 
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Hedal;"  —  but  had  Somers  only  been  a  versifier,  his  name     ^^^^* 

nerer  would  have  reached  us,  and  his  "immortal  strains"   ^ 

must  soon  have  perished.  We  now  examine  them  because 
we  cannot  firee  ourselves  from  a  little  curiosity  to  know  how 
the  great  lawyer  and  statesman  succeeded  in  the  poetic  vein. 

Shortly  after,  a  great  sensation  was  excited  in  the  town  by  Dryden's 
an  anonymous  poem,  entitled  "  Dryden's  Satire  to  his  Muse,''  jjj,  ^^ 
which,  if  not  recommended  by  flights  of  fancy  and  mellifluous 
nnmbers,  was  highly  seasoned  with  ribaldry  and  scandal.     It 
was  universally  believed  to  be  Somers's,  but  he  denied  it.  There 
is  no  positive  evidence  to  prove  that  it  was  his ;  and  Pope, 
who  ought  to  have  been  well  acquainted  with  the  literary 
lustory  of  the  age  immediately  preceding  his  own,  said  that 
it  was  untruly  ascribed  to  him.*     The  disavowal  of  such  a 
production  does  not  amount  to  much ;  and  a  comparison  of 
some  parts  of  it   with  the   acknowledged  publications   of 
Somers  in  prose  and  verse,  afibrds  strong  evidence  in  support 
of  his  putative  authorship.      Horace  Walpole  objects  that 
**the  gross  ribaldry  of  it  cannot  be  supposed  to  have  flowed 
from  so  humane  and  polished  a  nature  as  Lord  Somers  t ; "  but 
we  cannot  well  judge  of  the  licence  which  the  times  might 
aUow  to  an  anonymous  political  satirist.     "  The  poem,"  says 
Johnson,  **  whosesoever  it  was,  has  much  virulence  and  some 
Bprightliness.     The  writer  tells  all  the  ill  that  he  can  collect 
of  Dryden  and  his  friends."    The  personal  attack  on  Dryden, 
the  most  pungent  part  of  this  satire,  is  too  coarse  to  be  trans- 
cribed, and  the  reader  must  be  contented  with  an  eulogistic 
diaracter  of  the  Duke  of  Ormond,  who  is  strongly  contrasted 
with  the  Tory  leaders : 

*<  BaTzillai*8  praise  I  could  rehearse  again. 
And  make  the  kbour  of  my  second  pen ; 
Wise,  Taliant,  loyal,  rich,  of  high  descent. 
Bom  fall  that  fortune  for  her  darlings  meant." 
Who  nobly  scorned  a  private  happiness, 
When  he  beheld  the  sovereign  in  distress  : 


*  In  the  *'  Life  of  Dryden,"  Johnson  having  said  that  "  both  his  person  and 
his  party  were  exposed  in  their  turns  to  the  shafts  of  satire  which,  though 
noUicT  so  well  pointed  nor  perhaps  so  well  aimed,  undoubtedly  drew  blood,** 
adds,**  one  of  these  poems  is  called  *  Dryden's  Satire  on  his  Muse;'  ascribed, 
Umigk  oi  Ptfpe  ioytfali^f  to  Somers,  who  was  afterwards  Chancellor.** 

t  Works,  vol.  L  432. 
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CHAP.  '^o  aims  he  flew,  but  with  bold  Cato*8  (mte, 

C  VI.  Espoused  the  cause  that  fortune  seemed  to  bate. 

^^^^^^  Striving  to  save  the  head  that  wore  the  crown. 

He  puUed  the  mighty  ruin  on  his  own.*' 

Somers  likewise  practised  Latin  versification,  and,  wsofy 
may  think,  with  more  felicity.  The  following  lines  from 
his  epitaph  on  his  unmarried  sister,  who  died  young,  are  to 
be  admired  both  for  the  ry thm  and  the  sentiment :  — 

**  Moribus  ilia  vultuque  modesto 
Omnes  callebat  artes 
Quje  virginem  deoebant : 
Quid  plura  ?     Hie  una  jacent 
Parentum  delici»,  et  decus,  et  dolor  1  ** 

Qu«re  He  still  kept  up  his  intimacy  with  the  Earl  of  Shrews- 

Somersau-  bury,  and  they  seemed  inseparable  whether,  in  the  Me- 
«^T  i**^o?^  tropolis,  at  Oxford,  or  at  Whiteladies.  Cooksey  posi- 
Tub?"  tively  asserts  that  "here,  and  at  this  period  of  their  lives, 
Mr.  Somers  and  his  gay  young  friend  amused  themselves 
with  sketching,  from  the  life,  the  characters  of  Peteb, 
Jack,  and  Mabtin,  and  their  ludicrous  disputes  about  the 
fashion  of  their  coats," —  adding,  circumstantially,  that  **  So- 
mers's  uncle,  Blurton,  furnished  the  portraiture  of  the  Cfaurdi 
of  England  man,  his  grandfather,  Somers,  a  ri^d  Cal* 
vinist,  was  Jack,  and  that  Peter  had  his  lineaments  from 
Father  Petre  and  the  Jesuits,  with  whom  the  young  Earl 
was  constantly  beleaguered."  This  biographer  represents 
that  the  two  real  authors  of  the  "  Tale  of  a  Tub"  trusted  their 
MS.  to  Shaftesbury — who  showed  it  to  Sir  William  Temple 
— from  whom  it  was  obtained  by  Swift,  who  kept  it  by  him 
till  1703,  and  then  published  it.*  I  make  no  doubt  that 
Cooksey  is  sincere,  but,  though  a  relation,  he  can  make  no 
stronger  case  than  "the  private  tradition  of  the  family," 
together  with  certain  supposed  "internal  evidence;"  and, 
although  there  is  no  direct  proof  upon  the  subject,  I  think 
the  probabilities  are  infinitely  stronger  in  favour  of  the 
conunon  belief,  that  the  "  Tale  of  a  Tub"  was  Swift's  own 
composition.  Johnson  sometimes  doubtedy  and  sometimes 
entertained  a  strong  belief  in  the  negative.  "That  Swift 
was  its  author,"  he  writes,   "though  it  be  universally  be- 

♦  Cooksey,  p.  18.  et  seq. 
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Kered,  was  never  owned  by  himself;  but  no  other  claimant  CHAP, 
can  be  produced,  and  he  did  not  deny  it  when  Archbishop 
Siuupe  and  the  Duchess  of  Somerset,  by  showing  it  to  the 
Queen,  debarred  him  from  a  bishopric."  Again,  —  **  his  Tale 
#f  tf  Tub  has  little  resemblance  to  his  other  pieces.  It 
exhibits  a  vehemence  and  rapidity  of  mind,  a  copiousness  of 
images  and  vivadty  of  diction,  such  as  he  afterwards  never 
poaseased  or  never  exerted."  *  And  in  conversation  the  great 
critic  observed  to  Boswell,  "I  doubt  if  the  Tale  of  a  Tub  was 
Ua;  it  has  so  much  more  thinking,  more  knowledge,  more 
power,  more  colour,  than  any  of  the  works  whidi  are  indispu- 
tal^  his ;  if  it  was  his,  I  shisdl  only  say  he  was  impar  sibi.^^ 
Bat  Swtft's  dedication  of  the  piece  to  Lord  Somers  when 
they  were  em  good  terms,  and  their  subsequent  quarrel  with- 
out any  complaint  or  reproach  of  literary  theft  on  either 
■de,  eeem  entirely  at  variance  with  Cooksey's  story,  ^e- 
riduu  in  his  Life  of  Swift,  says  that,  soon  after  the  publi- 
cation of  the  work,  a  Mr.  Waryng,  a  diamber-fellow  of 
Swift's,  declared  he  had  read  the  first  sketch  of  it  in  Swift's 
haad-writmg.t  Dr.  Hawksworth  observes,  that  the  Dean 
conected  an  edition  of  the  Tale  of  a  Tub  a  short  time  before 
hia  understanding  was  impaired :(;  and  Blackmore,  imputing 
the  wotk  to  Swift,  denounces  him  as  ^^  an  insolent  derider  of 
the  worship  of  his  country,"  while  in  his  Essay  of  Wit,  in 
pniflii^  what  he  considers  excellent,  he  says, — 

^  'Twill  SoMKRs*  scales  and  Talbot*s  test  abide. 
And  witii  their  mark  please  all  the  world  beside.** 

The  argument,  from  superiority  to  acknowledged  com- 
positions, weighs  much  more  strongly  against  Somers  and  the 
Earl  of  Shrewsbury  than  against  Swift, — and  Peter,  Martin 
and  Jack  do  not  exhibit  the  peculiarities  of  individuals  seen 
«t  Whiteladies,  but  the  characteristics  of  the  three  great 
divirions  of  Christians.  The  statement  in  the  "  Apology  for 
a  Tale  of  a  Tub,"  that  "  the  greatest  part  of  this  work  was 

•  Life  of  Swift     Tour  to  Hebrides, 
t  Sheridan's  Life  of  Swift,  p.  6. 
\  NicolPs  edition  of  Swift,  i.  p.  5. 
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CHAP     written  many  years  since,  when  the  author  was  young,  his 
invention  at  the  height,  and  his  reading  fresh  in  his  head," 


A.  D.  1681.  supposing  it  to  be  serious,  would  apply  to  Swift  himself  as 
well  as  to  Somers.*    But  we  are  quite  certain,  that  the  whole 
work  could  not  have  been  composed  in  the  lifetime  of  Lord 
Shaftesbury ;  for  the  incident  of  "  Jiftck  getting  on  a  great 
horse    and    eating    custard,"   undoubtedly  alludes   to   Sir 
Humphry  Edwin,  Lord    Mayor  of  London,  going  in  state 
to  a  Presbyterian  meeting-house  in  the  reign  of  Queen  Anne. 
Pryden  is  very  severely  handled  in  it ;  but  Swift  started  as  a 
Whig.     Upon  the  whole,  I  think  we  may  safely  conclude, 
that  Somers,  notwithstanding  the  broad  assertion  of  his  Idns- 
man,  can  neither  have  credit  for  the  wit,  nor  be  made 
responsible  for  the  coarseness  of  this  extraordinary  per;- 
formance.  —  The  author,  whoever  he  was,  is  not  fairly  charge- 
able with  irreligion,  and  if  he  had  been  made  a  bishop,  I 
doubt  not  he  would  ever  after  have  proved  an  exemplary 
father  of  the  church. 
An  anony-       Other  anonymous  pieces  Somers  did  write  about  this  time. 
Ts^  ^*^^  ^^^  ^^  these,  a  popular  poetical  effusion,  an  impudent  pre- 
faiseiy         tender  had  the  effrontery  to  claim  as  his  own.     This  person 
another.  ^^  being  introduced  to  Lord   Somers,  when   Chancellor,  and 
asked  by  him  if  he  knew  who  wrote  it,  ^*  Yes,  my  Lord,"  he 
replied,  "  'tis  a  trifle :  I  did  it  off  hand."     At  this  his  Lordship 
laughed  heartily,  and  the  pretended  poet  withdrew  ip  con- 
fusion.! 
Somers,  on       It  seemed  as  if  Somers  had  entirely  renouneed  the  law, 
his  faUierl*    ^^^  meant  to  devote  himself  to  literature  and  politics.     He 
begins  to     ^as  thirty  years  of  age,  and  although  he  had  been  called  to 
a'barrister.  the  bar  fivc  years,  he  had  not  yet  put  on  his  gown.     If  such 
were  his  views,  he  now  suddenly  changed  them  on  the  death 
of  his  father} — when  he  resolved  steadily  to  follow  his  pro- 
fession, and  thereby  to  advance  himself  to  wealth  and  sta- 
tion. § 

•  The  first  edition  was  published  in  1704. 

"t  Life  1716,  p.  124.  }  Life  1716,  p.  15. 

§  His  father  died  in  1681.     His  mother  sumved  n^any  years,  and  enjoyed 
his  greatness  and  his  fame.     Both  piirents  being  buried  at  Severn  Stoke,  Lord 
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Whether  he  was  influenced  by  finding,  from  the  ample 
proTifioQ  made  for  his  sisters^  the  inheritance  to  which  he 
neceeded  much  smaller  than  he  expected^  or  that  after  the 
vooiitaacj  which  the  Court  had  gained,  and  which  all  his 
writmgs  oould  not  shake,  it  was  no  longer  safe  to  play  the 
pttriot,  or  that,  from  the  indifferent  reception  of  his  poetry 
among  impartial  judges,  be  despaired  of  gaining  celebrity  by 
the  Muses,  we  ehall  never  know.  But  certain  it  is,  that  now 
he  bade  a  final  adieu  to  Oxford  ^ ;  he  was  admitted  to  cham* 
hers  in  Pump  CJourt  t>  *-"he  regularly  .attended  the  Courts  at 

SoiQen  erected  in  the  cl^urch  there  a  monument  to  their  memoryi  with  the 
fctlowing  degant  inicription  which  he  himeelf  composed. 

M.  &  _ 

JOHANNIS  R  CATHARINE  SOMERS 

AM0R9   OLIU   XT   FIDE   CONJUOALI, 

DVU    UNA    YIXBBKy 

JAM   XI  tyUVUO   COHiyNCTOAUM. 

QUI 

KOK   neVA   IN   BKUM   PWTAfK, 

IN   UHITXRS08   CHABITATX, 

COVITATK,    81MUL   KT   PKUDENTIA, 

VRAM   sua  IPS18  JUCUNDAM 

ALUS   UTILXM   OBATAMQUB 

XGXRK. 

ADBOQDIE   0INC   IP80BUM  QISCBSSU8 

AETATK    LICIT    PROVZCTIOEE, 

ALTERieS   8C.    8KXAGE8IMO    JBTATIS    ANNO 

ALTEKIU8   OCTOGESIMO   SEXTO, 

SUIS    IMO   CDNCTI8 

ACKBBUS   rLANK   VISD8   EST   ATQUE   IMMATDRUS. 

VUa   MORTEM   LONOUM    TIBUA    nEFLBViH. 

FRI8TINO    DEHINC    IN    IFSUM    AMORB 

AD   CABI8SIMA   FIGNORA,   COMMUNES   LIBERQ8»    CONYERSO ; 

SIC   OFTIME   DEFUNCTI    MXMORUM   COLENS, 

SIC    T^RX    8UUM   MONSTRANS   AFFECTUM: 

UTRIUSQUE   AUTEM   OBITUM 

BQNI   DIUXISUME   DEFLEBUNT* 

*  I  belieTe  that  he  never  took  any  degree,  although  I  have  not  been  able 
^^ly  to  ascertaiB  the  fact.  There  are  entries  of  **  John  Somers  '*  having  taken 
the  degree  of  P,  A.  17th  Octobei^678,  and  of  M.  A.  14th  June,  1681 ;  but  these 
KtB  to  relate  to  a  John  Somers  who  matriculated  ^th  March,  1674>75, 
^ncribed  as  being  **  the  son  of  John  Somers  of  Exeter,  plebeian,  and  in  the 
15th  year  of  lus  age,**  —  Lord  Somers  being  the  8on  of  an  attorney  at  Worcester 
—  always  describing  his  hther  as  **  generosue/'  and  being  then  in  his  23d  or 
S4th  year. 

t  «  Julij  9°<»  1681° 

^^^^  ^T  Die  at  anno  p'  diet. 

SoinerJ.adCa.**J  virtute  Actus  Parliamenti  medij  Templi  ib«» 

fact  4<*  die  £febniar\j  1678<>  M'  Johes  Somer 

de  le  Utter  barr  admissus  est  in  totam  illam 

Cameram  scituat  in  novis  Edificijs  nup  erect 


CHAP. 
CVI. 


Epitaph  by 
Somers  on 
his  parents. 
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CHAP. 
CVI. 

HUhigb 
qualifica* 
tiona. 


His  rapid 
success. 


A.D.  1683. 


Westminster, — and  he  rode  the  Oxford  Circuit,  on  which  he 
expected  that  his  paternal  connection  would  be  useful  in 
bringing  him  business.  Probably  no  man  ever  commenced 
practice  as  an  advocate  in  England  with  such  high  and  varied 
qualifications.  He  was  consummately  skilled  as  a  lawyer, — 
from  the  practice  of  commencing  an  action,  which  he  had 
learned  when  a  lad  in  his  father's  ofiice,  to  the  most  abstruse 
doctrines  of  real  property,  which  he  had  imbibed  from  Win- 
nington,  and  the  most  enlarged  views  of  general  jurispru- 
dence, with  which  he  had  become  familiar  from  his  civil  law 
studies  at  Oxford.  He  was  moreover  deeply  versed  in  all 
constitutional  learning,  and  besides  being  a  fine  classical 
scholar,  he  was  familiarly  acquainted  with  the  languages  and 
the  literature  of  all  the  polished  nations  on  the  continent  of 
Europe.  Above  all,  he  had  steady  habits  of  application,  and 
he  could  not  only  make  the  necessary  active  exertion,  but 
undergo  the  necessary  drudgery,  and  submit  to  the  necessary 
sacrifices,  to  ensure  success  at  the  English  bar. 

Accordingly  his  progress  was  rapid  and  brilliant.  By  his 
learned  arguments  and  his  modest  demeanour,  he  was  very 
favourably  noticed  by  Lord  Chancellor  Nottingham  *,  and  in 
a  few  years  his  professional  profits  amounted  to  700i  a  year, 
a  very  large  sum  for  those  times.t 

The  first  considerable  case  in  which  he  was  counsel,  was 
the  trial  before  Lord  C.  J.  Saunders,  at  Guildhall,  of  Pil- 

<*  sup  Australem  partem  cujusdam  loci  vocat  le 
Pump  Co^  primi  gradus  in  parte  £di6cion  — 
p*^  diet,  ppime  adjacent   le   Middle   Temple  m 

Lane  et  ex  orientali  parte  graduum  p*  diet,, 
et  in  octavum  partem  Cellarij  sub  Edificijs  p' 
diet.  H  abend  totam  illam  Cameram  p'  diet 
cum  ptinent^s  p'  dco  M^  Somer  J.  Exccu- 
toribz  Admstratoribus  et  Assignalis  suis  pro 
termino  vite  ipius  Johis  et  p'  duabus  Assig- 
naconibus  post  mortem  ejus  et  dat  p'  fine 
▼irtute  Actus  parliamenti  p'  diet** 

•  Ante,  Vol.  III.,  Chap.  XCIII. 

t  Life,  1716,  p.  15.  **  That  unwearied  diligence  which  followed  him  through 
all  the  stages  of  his  life  gave  him  such  a  thorough  insight  into  the  laws  of  ^ 
land,  that  he  passed  for  one  of  the  greatest  masters  of  his  profession  at  his  first 
appearance  in  it.  Though  he  made  a  regular  progress  through  the  several 
honours  of  the  long  robe,  he  was  always  looked  upon  as  one  who  desired  a 
superior  station  to  that  he  was  possessed  of,  till  he  arrived  at  the  highest  dignity 
to  which  those  studies  could  advance  him.**     Addjson,  FrethoUer,  No.  xxxix. 
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kiDgton  and   Sbute^  the  kte   Sheriffs,  Alderman  Cornish,     CHAP. 
Lord  Grey  de  Werke,  and  others,  for  a  riot  on  Midsummer-  ' 

day,  1681,  when  the  great  struggle  took  place  for  enslaving  He  is  op- 
the  City  of  London,  and  the  poll  for  the  election  of  Sheriffs  P^«^  ^^ 
had  been  continued  after  the  Lord  Mayor,  who  had  been  Counsel 
gained  over  by  the  Court,  had  illegally  attempted  to  adjourn  p^jj^ 
it     Somers  was  retained  as  Junior,  on  the  recommendation  ton. 
of  his  old  master.  Sir  Francis  Winnington,  of  Holt,  and  of 
the  other  distinguished  Whig  lawyers  who  were  to  lead  for 
the  several  defendants. 

It  was  well  known  that  a  packed  jury  had  been  summoned, 
and,  on  consultation,  it  was  resolved  "  to  challenge  the  array." 
Somers,  as  Junior,  drew  and  signed  the  "  Challengcy^  which 
duly  stated  the  grounds  on  which  the  objection  rested. 

At  the  commencement  of  the  trial,  when  the  Jury  appeared.  Challenge 
Mr.  Somers  said,  "  My  Lord,  I  challenge  the  array ; "  and  he  *^^ 
put  in  the  "  Challetiffe."  When  it  had  been  read  by  the 
Clerk  with  the  signature  at  the  end  of  it,  Jeffreys,  then  a 
King's  Serjeant  and  conducting  the  prosecution,  exclaimed, 
**  Here's  a  Tale  op  a  Tub  indeed !" — Lord  C.  J.  Saunders. 
**  Ay,  it  is  nothing  else ; "  *  and  the  challenge  was  immediately 
over-ruled.  Somers  does  not  appear  to  have  again  addressed 
the  Court  The  defendants  were  of  course  all  found  guilty, 
and  severely  punished.t 

But  the  greatest  distinction  which  Somers  acquired  at  the  Somers 
bar,  previous   to  the   Revolution,  was  on  the  trial  of  the  j^e  *^ven' 
Seven  Bishops.     The  proposal,  that  he  sliould  be  one  of  their  Bishops, 
ooonsel,  rather  shocked  some  of  the  Right  Reverend  de- 
fendants, who  at  last,  driven  to  question  the  prerogative  of 
the  Crown  when  directed  against  the  exclusive  immunities  of 
the  Church,   had  often  preached  the   doctrine   of  passive 
obedience,  and  had  heard  this  rising  young  lawyer  denounced 


*  Had  *<  Use  Tale  of  a  Tub  **  been  then  published,  this  dialogue  would  have 
been  cited  as  strong  authority  to  prove  that  it  was  generally  imputed  to  Somers ; 
bat  the  first  edition  did  not  come  out  till  20  years  later,  —  Swifl  was  still  a  boy 
of  16, — and  although,  according  to  Cooksey's  theory,  the  piece  had  then  been 
*nttea  by  Somers  and  the  Earl  of  Shrewsbury,  it  was  communicated  to  no  one 
except  Lord  Shaftesbury  and  Sir  William  Temple,  till  Swift  purloined  it. 
t  9  St  Tr.  187. 
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CH  A  P.     as  "  nothing  better  than  a  Whig ;  ^  but "  old  PoUexfen  insisted 
^^         upon  him,  and  would  not  be  himself  retained  without  him, 


representing  him  as  the  man  who  would  take  most  pains, 
and  go  deepest  into  all  that  depended  on  precedents  and  re* 
cords.'** 

Perhaps  it  was  fk>m  the  industry  and  zest  with  which  So* 
mers  prepared  for  this  trial  that  Addison,  in  reference  to  him, 
afterwards  said,  "  I  hare  heard  one  of  the  greatest  geniuses 
this  age  has  produced,  who  has  been  trained  up  in  all  the 
polite  studies  of  antiquity,  assure  me,  upon  his  being  obUged 
to  search  into  several  rolls  and  records,  that,  notwithstanding 
such  an  employment  was  at  first  very  dry  and  irksome  to 
him,  he  at  last  took  an  incredible  pleasure  in  it,  and  pre- 
ferred it  even  to  the  reading  of  Virgil  or  Cicero."  f 
June  29.  The  result  of  his  researches  he  fully  and  freely  communi- 

1 688.  cated  to  Pollexfen  and  his  other  seniors,  his  object  being  to 

mentonthe  procurc  the  acquittal  of  his  clients,  not  to  gain  iclat  for  him- 
thirio"      ^^^^ — ''prodesse  non  conspiciJ" 

publication  At  the  trial  he  powerfully  argued  in  support  of  the  tech- 
in*Middle?  ^^  objection,  that  as  the  Attorney  General  could  not  at 
sex.  first  show  that  the  petition  of  the  Bishops  had  been  presented 

to  the  King  at  Whitehall,  there  was  no  evidence  of  *  publi- 
cation of  the  supposed  libel  in  Middlesex,  the  county  in 
which  the  venue  was  laid.  He  insisted,  that  "  if  the  cri- 
minal act  is  not  proved  to  have  been  committed  in  the  county 
in  which  it  is  alleged  to  have  been  committed,  the  party 
accused  is  innocent,  and  ought  to  be  absolved ;  for,  though 
he  may  have  committed  another  offence  elsewhere,  he  has  not 
committed  the  offence  with  which  he  wds  charged." 

Against  the  opinion  of  that  upright  Judge,  Mr.  Justice 
Powell,  the  trial  was  allowed  to  proceed,  and  while  the 
lawyers  were  squabbling,  Lord  Sunderland,  the  Lord  Pre- 
sident of  the  Council,  was  sent  for,  and  proved  the  publi- 
cation in  Middlesex. 

Upon  the  merits,  involving  the  great  question  of  the  **  dis- 
pensing power,"  all  the  defendants'  counsel  were  heard,  and 

♦  3  Ken.  Hist.,  513.  n.  f  Spectator,  No.  447. 
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Somers,  though  coining  last  (like  Erskine  in  Bex  v.  Bfdllie*),     chap. 
made  by  far  the  most  impressive  speech.      He  cited,  with 


mnch  effect)  the  great  case  of  Thoma$  v.  Sorrel^  in  the  Ex-  ^^^  jggg^ 
diequer-K^hamber,  upon  the  vaUdily  of  a  dispensation  of  the  His  speech 
statute  of  Edward  VI.  touching  the  Selling  of  wlne.t    There  merits, 
the  Judges  laid  it  down  as  a  settled  position,  that  there 
nerer  oould  be  an  abrogation,  or  a  suspension  (which  is  a 
temporary  abrogation),  of  an  act  of  parliament  but  by  the 
legislative  power.     He  thus  concluded,   "  My  lord,  by  the 
law  of  all  civilised  nations,  if  the  Prince  does  require  some- 
thing to  be  done  which  the  person  who  is  to  do  it  considers 
unlawful,  it  is  his  duty  rescribere  Principi.     This  is  all  that 
was  done  here,  and  in  the  most  humble  manner  that  could  be 
thought  of.     Your  Lordships  will  please  to  observe  how 
careful  the  defendants  were  that  they  might  not  any  way 
justly  offend  the  King ;  they  did  not  voluntarily  interpose, 
as  they  might  have  done,  by  giving  their  advice  as  peers ; 
they  never  stirred  till  a  command  which  they  deemed  un- 
lawful was  laid  upon  themselves.     When  they  made  their 
Petition,  they  only  went  so  far  as  to  ask  that  they  might  not 
be  compelled  to  read  the  Declaration — without  even  praying 
that  it  might  be  revoked.     My  lord,  as  to  jsML  the  matters  of 
fact  alleged  in  the  Petition, — that  they  are  perfectly  true  we 
have  shown  by  the  Journals  of  both  Houses.     In  every  in- 
stance which  the  Petitioners  mention,  this  power  of  dispens- 
ation was  considered  in  Parliament,  and,  on  debate,  declared 
to  be  contrary  to  law.     They  could  have  no  design  to  di- 
minish the  prerogative,  because  the  King  hath  no  such  pre- 
rogative.    Seditious,  my  lord,  the  Petition  could  not  be,  nor 
oould  it  possibly  stir  up  sedition  in  the  minds  of  the  people, 
because  it  was  presented  to  the  King  in  private  and  alone. 
False  it  could  not  be,  for  the  matter  of  it  must  be  seen  to  be 
strictly  true.     There  could  be  nothing  of  malice,  for  the  oc- 
casion, instead  of  being  sought,  was  forced  upon  them.     A 
libel  it  could  not  be,  for  the  intent  of  the  defendants  was 
innocent,  and  they  kept  strictly  within  the  bounds  set  by  the 


•  21  St  Tr.  31.  t  Vaughan,  330. 
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CHAP,     law,  which  gives  the  subject  leave  to  apply  to  his  Prince  bjr 
petition  when  he  is  aggrieved."  * 


June  30.  The  acquittal  which  followed  was  mainly  ascribed  to  this 

1688.  speech  of  Somers,  the  effect  of  which  upon  the  jury  was 

of  the'seven  greatly  heightened  by  the  modesty  and  grace  with  which  it 
Bishops.       ^as  delivered.      He  now  and  ever  merited  the  pnuse  that 
^^  his  pleading  at  the  bar  was  masculine,  and  persuasive, 
—  free  from  every  thing  trivial  or  affected." 
The  Revo-        The  Revolution  immediately  followed. 

lotion 

•  12  St.Tr.  396. 
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CHAPTER  CVII. 

(xmrnruATiON  of  the  life  of  lord  somebs  till  he  receives 

THE  GREAT   SEAL. 

Fbom  the  unostentatious  character  of  Lord  Somers,  there  is  CHAP. 
great  diflSculty  in  ascertaining  the  exact  share  which  he  had  CVii. 
in  originating  the  bold  scheme  to  expel  from  the  throne,  for  ^^^^ 
misnile,  him  who  was  the  right  heir  of  William  the  Conqueror,  Share  of 
and  of  the  Saxon  Kings ;  but  there  can  be  no  doubt  that  the  ^^tra  in 
Whig  leaders,  who  were  now  driven  to  resort  to  the  sacred  bringing 
right  of  resistance,  and  who  thought  there  was  a  sufficient  prfj,^  of 
chance  of  rescuing  the  nation  from  tyranny  to  justify  the  at-  Orange, 
tempt,  in  conducting  the  enterprize  were  mainly  guided  by 
his  advice.     From  this  time  he  was  ^^  the  life,  the  soul,  the 
spirit  of  his  party."  *  Tindal  says  that  "  he  was  admitted  into 
the  most  secret  councik  of  the  Prince  of  Orange,  and  was  The  Revo- 
one  of  those  who  concocted  the  measure  of  bringing  him  ^****®"* 

over.^t 

On  the  very  day  of  the  acquittal  of  the  bishops,  and  pro-  June  sa 
bably  by  the  hand  of  their  junior  counsel,  was  drawn  the  i^^^  ^^ 
**  Association,"  —  a  paper  enumerating  the  various  acts  of  sociation.** 
James's  tyrannical  government,  and  inviting  William  to  rescue 
the  nation  from  Popery  and  arbitrary  power.     Somers  did 
not  put  his  own  name  to  it,  but,  along  with  the  Earl  of  De- 
vonshire, the  Earl  of  Danby,  Lord  Lumley,  the  Bishop  of 
London,  Admiral  Bussell,  and  other  men  in  high  station,  it 
was  ngned  by  his  bosom  friend  the  Earl  of  Shrewsbury,  with 
wh(Mn  he  had  always  continued  to  live  in  the  closest  intimacy. 
Tins  nobleman  soon  after  secretly  left  England,  and  joined 
the  Prince  of  Orange  at  the  Hague,  bringing  with  him  a 
supply  of  40,000/.,  a  considerable  part  of  which  he  was  said 
to  have  borrowed  from  Father  Petre,   and  other  catholics, 
— ^*  holding  it  no  sin  to  impoverish  and  spoil  the  enemy."  f 

*  Letter  of  Liord  Sunderland  to  King  William. 

f  Continuation  of  Rapin,  vol.  ii.  770.  |  lb. 
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The 
Prince's 
Declara- 
tion. 


Somen's 
conduct  on 
the  landing 
of  the 
Prince. 


He  iste* 
turned  M 
the  Con- 
vention 
Parliament. 


Differences 
bettreen  the 
two  bouses. 


Jan.  28. 
1689. 
Somers 
proposes 
and  sup- 
ports the 
resolution 
that  James 
had  abdi- 
cated, and 
that  the 
throne  was 
vacant. 


The  Prince's  "Declaration,"  which  came  out  soon  after, 
and  in  which  he  announced  his  design  to  proceed  to  England 
"  to  have  a  free  and  lawful  parliament  assembled  for  the 
preservation  of  the  Protestant  Religion,  and  for  securing  to 
the  whole  nation  the  free  enjoyment  of  their  laws  and  liber- 
ties ;"  if  not  framed  hj  Somers,  certainly  had  his  prerious 
approbation. 

When  William  had  landed  in  England,  Somers  still  avoided 
making  hitn^elf  conspicuoils,  but  he  attended  all  the  meetings 
of  th^  Whig  leaders,  prompted  their  measures,  and,  oil  the 
flight  o(  James,  he  concurred  in  the  advice  that  a  Convention 
should  be  assembled  —  to  guard  against  the  notion  of  a  change 
of  dynilsty  by  conquest,  and  to  lay  the  foundations  of  a  free 
monarchy  on  the  constitutional  basis  of  the  national  will. 
He  had  declined  the  overtures  made  to  him  to  be  re- 
turned to  the  House  of  Commons  in  the  two  last  parliaments 
held  in  the  reigh  of  Charles  II.,  and  in  the  parliament  sum- 
moned by  James  11. ;  but  he  was  now  prevailed  upon  openly 
to  adveniure  on  the  stormy  sea  of  public  Ufe.  In  his  thirty- 
seventh  year  he  was  elected  to  the  Convention  Parliament, 
as  representative  for  his  native  city  of  Worcester. 

From  the  first  meeting  of  the  two  houses  a  difference  of 
sentiment  appeared  between  them.  l?he  Commons  were 
almost  unanimously  for  dethroning  James,  and  disregarding 
the  claims  of  his  son  ;  while  a  majority  of  the  Lords,  with  a 
strong  feeling  in  favour  of  the  divine  right  of  Kings,  were 
desirous  of  some  expedient  whereby  immediate  danger  to 
religion  and  libei'ty  might  be  warded  off,  without  violating  the 
order  of  succession  to  the  crown. 

Somers  from  the  first  led  the  deliberations  of  the  lower 
house.  In  a  maiden  speech  he  laid  down  the  true  principles 
of  limited  monarchy ;  he  showed  that  James  had  forfeited  his 
right  to  allegiance,  and  he  pointed  out  a  parallel  case  which 
had  occurred  in  the  history  of  Sweden,  when  King  Sigismund 
having  attempted  to  subvert  the  laws  and  religion  of  his 
native  country,  and  having  fled  to  a  foreign  state,  was  set 
aside,  and  Charles  VIII.  was  set  upon  the  throne.  He 
concluded  by   moving  a  committee  of  the  whole  house  "  on 
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the  state  of  the  liation.''*    The  debate  telminated  in  the     chap. 

f  VTT 

memorable  Resolution  which  he  drew  —  not  in  the  Iwiguage 


which  he  himself  wonld  have  seleeted,  but  in  suoh  as  might  ▲.  d.  1689. 
be  suited  to  thd  opinions  and  prejudices  of  others :  '^  That 
Kng  James  II<  having  endeavoured  to  subvert  the  oonstitu-" 
tioa  (^  the  kingdom  by  breaking  the  cn^ginal  oontraot  be- 
tween King  and  Peopk^  and  by  the  advice  of  Jesuitel  bxA 
other  wicked  persons  having  violated  the  fundamental  laws> 
and  having  withdrawn  himself  out  of  this  kingdom,  has  Abdi* 
cated  the  government,  and  that  the  throne  is  thereby  become 

vacant.'^t 

The  following  day  Somei*8  gained  a  signal  triumph  in  the  Resolution 
agreement  of  the  House  of  Commons,  by  acclamation,  to  the  ^^^^  * 
principle  on  which  the  **  Exclusion  Bill "  had  been  framed.  Prince, 
and  their  vote,  without  a  dissentient  voice,  "  that  it  hath 
been  found  by  experience  inconsistent  with  the  safety  and 
welfare  of  this  Protestant  kingdom  that  it  shoidd  be  governed 
by  a  Popish  Prince."  X  There  is  evidently  a  broad  distinction 
between  the  Crown  and  any  subordinate  political  officJe; 
nor  can  it  be  considered  at  all  inconsistent  with  the  doctrine 
of  toleration  to  require  for  the  public  security  that  the  Chief 
Magistrate  shall  be  of  the  religion  of  the  majority  of  the 
nation,  leaving  him  of  course  full  liberty  of  conscience, 
and  of  worship  in  a  private  station.  In  Saxony  and  other 
states  a  different  rule  has  been  obserred,  and  sotiie  con- 
fidence might  be  placed  in  a  well-defined  prerogative,  and 
m  the  forbearance  of  modem  times ;  but  there  is  an  evident 
advantage  in  the  Sovereign  being  of  the  national  religion :  — 
which  may  fairly  be  secured  by  the  penalty  of  loss  of  power 
for  dissent.  This  restnunt  of  course  never  can  be  com- 
plained of  by  the  present  toysl  family  of  England,  as  it  was 
the  condition  on  which  they  accepted  the  throne,  and  if 
it  be  unjust,  we  should  transfer  our  allegiance  to  the  Duke 
of  Modena,  who  is  sprung  from  Charles  I.,  and  is  the  lineal 
heir  of  the  monarchy. 

•  5  P«rl.  Hist  42.  t  Pari.  Hist.  50. 

\  Somen's  Tract  on  the  Exclus^ioD  Bill,  entitled  "a  History  of  the  Succes- 
sion, kc*  was  republished  soon  after  William  landed,  and  bad  a  considerable 
effect  upon  the  public  mind. 
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The  two  resolutions  being  sent  up  to  the  Lords  for  their 
concurrence,  the  latter  was  carried  unanimously,  but  the 
former,  guarded  and  qualified  as  it  was,  raised  among  their 
Lordships  great  alarm  and  opposition.  In  order  to  save 
a  nominal  allegiance  to  the  late  King,  it  was  first  proposed 
that  there  should  be  a  regency  —  with  the  administration  of 
regal  power  under  his  name,  as  the  best  and  safest  way 
to  preserve  the  protestant  reli^on  and  the  laws  of  this 
kingdom.  This  was  supported  by  all  sections  of  the  Tories 
—  as  well  by  those  who  really  meant  to  exclude  James 
from  the  enjoyment  of  power,  such  as  the  Earl  of  Not- 
tingham, its  great  promoter,  as  by  those  who,  like  the  Earl 
of  Clarendon,  were  anxious  for  his  return  upon  terms  of 
security  for  their  religion  and  liberty.  The  motion  was 
negatived  only  by  a  majority  of  two,  —  the  numbers  being 
51  to  49.  Next  came  a  close  division  of  55  to  46  on  the 
abstract  resolution,  ^^  that  there  is  an  original  contract 
between  King  and  people,"  which  perhaps  was  necessary 
by  way  of  negativing  the  doctrine  of  the  divine  origin  of 
kingship  —  opposed  to  any  human  legislation  in  regulating 
the  descent  of  the  crown.  But  in  coming  to  the  "  abdicatUm^^^ 
and  the  "  vacancy  of  the  ihrone^^  the  tide  turned,  and  by  a 
majority  of  55  to  41,  it  was  resolved  to  substitute  the  word 
"  deserted "  for  "  ahdicated^'^  and  entirely  to  omit  the  clause 
declaring  "the  throne  to  be  vacant";  Lord  Danby  and 
his  friends  considering  the  young  Prince  as  spurious,  and 
wishing  that  the  Princess  of  Orange  should  be  declared 
successor  by  hereditary  right.  * 

The  amendments  were  reported  to  the  Commons  —  with 
the  request  of  a  Conference.  This  was  carried  on  by 
written  reasons,  and  at  the  end  of  it  the  Commons  deter- 
mined by  282,  to  151,  to  adhere  to  the  words  of  their  re- 
solution. 


*  The  credit  pretended  to  be  given  to  the  story  of  **  the  warming-pan  '*  is  the 
great  blot  on  the  ReTolution,  and  is  discreditable  to  all  parties ;  but  it  was  most 
eagerly  caught  at  by  the  Tories,  that  they  might  reconcile  their  transference  of 
allegiance  to  their  doctrine  of  indefeasible  right.  There  are  very  few  persons 
now  alive  who  could  so  satisfactorily  be  shewn  to  be  sprung  from  their  lawful 
parents  as  the  infant  Prince,  by  evidence  then  before  the  world,  was  demon- 
strated to  be  the  son  of  James  II.  and  Mary  of  Modena,  his  Queen. 
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Then  followed  the  celebrated  "Free  Conference "  between     chap. 
the  two  Houses  which  was  conducted  by  vivd  voce  debate. 


Somers  was  one  of  the  managers  for  the  Commons,  and  he  February, 
being  pitted  against  the  Earl  of  Nottingham,  the  cause  of  i689. 
^'abdicatioii  and  the  vacancy  of  the  throne"  rested  chiefly  conferT 
en  his  shoulders.     It  must  be  confessed  that  the  speeches  «>«« " 
on  this  occasion  are  by  no  means  what  might  have  been 
expected  from  enlightened  statesmen  settling  the  constitution 
of  a  great  nation,  and  rather  remind  us  of  the  quibbling 
argumentations  of  pleaders  in  a  court  of  law  on  a  special 
demurrer  to  a  declaration  or  {dea  for  want  of  form.      Somers  Arguments 
defends  the  word  "abdicate"  by  quotations  from  Grotius,  ^o/^^ab- 
Calvin's  Lexicon  Juridicum,  Bressonius  de  Verborum  Sig-  dication,- 
nificatione,   Budseus,   Pralejus,  and   Spicilegius;    and  then  faring  *" 
he  falls  foul  of  the  word  "  desert,"  which,  from  its  etymology  "the  throne 
and  its  use,  he  contends  is  wholly  inapplicable  to  a  perma-  ^^^^^"^ 
nent  renunciation,  and  means  only  a  voluntary  relinquish- 
ment—  with  the  power  of  resumption.*  **  The  vacancy  of  the 
ftrone,*'  he  chiefly  defends  from  the  record  in  1  Hen.  IV., 
where  it  is  i^d  that  upon   the  deposition  of  Bichard  IL 
"  Sedes  regaUs  fait  vacua^  et  confestim^  ut  constabat  ex  pr(B- 
ndsiisy   regnum  AnglicB  vacare,   then  Henry  riseth  up  out 
rf  his  place  as  Duke  of  Lancaster,  and  claims  the  Crown, 
—  dictum  regnum  Anglice  sicut  prcemittitur  vacans  una  cum 
corona    vendicatJ*^      Yet  it  is  to   Mr.    Somers's    reasons, 
snch  as  they  are,  that  Nottingham  and  the  other  managers 
fw  the  Lords  chiefly  apply  themselves  in  supporting  their 
word  "desert,"  and  insisting,   that  by  the  constitution  of 
England  the  throne  never  can  by  possibility  be  in  contem- 
plation of  law  one  moment  vacant.      Amidst  these  techni- 
calities, the  real  struggle  was,  whether  there  should  be  a 
change  of  dynasty,  or  the  experiment  should  be  made  of 

*  Burton,  in  his  work  on  <<  MeUmchoIy,"  first  published  in  1621,  uses  the 
word  **  abdicated "  in  the  same  sense  as  Mr.  Somers.  So  Molinieus,  in  his 
**  Treatise  on  I'lefs,"  says — **  Sequitur  quod  non  potest  alienari,  ahdicari  neo 
prwcribl'* 

t  5  Pari  Hist  68.  «•  The  dispute  about  the  words  *  abdicate '  or  « desert,' " 
ttTS  Bcdingbroke,  <*  might  have  been  expected  in  some  assembly  of  pedants, 
where  yooog  students  exercised  themselves  in  disputation,  but  not  in  such  an 
fugfOt  aanrobly  of  the  Lords  and  Commons  in  solemn  conference  upon  the  most 
iinportaQt  occasion.** 
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The  Lords 
give  way. 


Feb.  7. 
1689. 
Report  of 
committee 
to  consider 
of  the  re- 
dress of 
grievances 
drawn  by 
Somers. 


Protestant  regents  goyeniing  in  the  name  of  popish  sove- 
reigns,  Somers  and  the  Wings  were  not  cmly  afraid  of 
the  pubUo  confusion  wUch  might  follow  ^m  suoh  an 
womalotts  administration  of  tb^  govanment^  but  were 
strongly  convinced  that  there  could  be  no  permanent  re- 
formation of  abuses  till>  by  a  break  iu  the  succession^  the 
doctrine  of  ^^  divine  right "  should  be  neoe^sarily  renouxiced 
and  discountenanced  by  the  family  on  the  thronOf 

The  conference  closed  without  any  convert  being  made ; 
but»  the  Commons  remaining  firm^  and  WiUiam  threatening 
to  return  to  Hollands  the  Xiords  by  a  majority  of  sixty-two  to 
forty-rseven^  resolved  not  to  insist  on  their  amendments  to  the 
original  vote ;  and  they  precipitately  followed  thia  up  by  a 
resolution  ^^  that  the  Prince  ^'nd  Princess  of  Orange  shall  be 
declared  King  and  Queen  of  i&iglandy  and  the  dominions 
thereunto  belonging,"*  The  object  now  probably  was  to 
avoid  any  recognition  of  the  Whig  notion  of  a  contract  be- 
tween the  governors  md  the  governed.  *^But  the  Com-* 
mons  with  a  noble  patriotism  delayed  to  concur  in  thia 
hasty  settlement  of  the  crown^  till  they  should  have  eom« 
pleted  the  declaration  of  those  fundamental  rights  and  liber- 
ties for  the  sake  of  which  alone  they  had  gone  forward  with 
this  great  revolution,"  f  A  committee  had  been  appointed, 
of  which  Somers  was  the  leading  member*  ^*to  bring  in 
general  heads  of  such  things  as  were  absolutely  necessary  to 
be  considered  for  the  better  securing  our  religion*  law>  and 
liberties,"  The  Committee  made  their  report  the  day  after 
the  last  vote  of  the  Lords ;  and  though  it  is  little  noticed  hy 
historians  who  have  looked  only  to  the  ^^  ^Declaration  of 
Bights,"  and  the  ^^  Bill  of  Rights,''  which  spring  from  it. 
it  is  a  most  interesting  document,  and  reflects  immortnl 
honour  on  the  name  of  Somers.  The  careful  reader  will 
perceive  that  he  here  suggests  some  few  grievances  and 
remedies  which  were  omitted  by  the  two  houses  in  their 
ensuing  vindication  of  public  liberty ;    but   the  discrimina- 


•  5  Pari  Hist.  93. ;  Lords*  Joum.  Feb.  6.  The  Scottish  parliament  pro- 
ceeded ia  a  more  manly  mamier,  by  a  direct  vote  that  James  had  foMfinited  tho 
Crown. 

f  Hall.  Const  Hist.  iii.  134. 
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^,  the  moderation,  and  the  fiimness  displayed  by  him  iind    chap. 
his  party  at  this  crisis  are  abov^  all  pr^se^  and  ^OQtr^  most 


fiiyourably  with  the  blind  ^thusiasm  of  the  French  Nationid  j^  ^^^^^ 
Aflsembly  a  century  later,t  an4  with  the  9polia,tioii  w4  vio-  ™^''^^ 
lence  wluch  haye  generally  m^ked  revolutionary  ipoy^siients. 
The  nuu^  of  the  Whig  patriots  waa  to  ohangQ  only  whftt 
was  necessary  to  be  changed  for  the  good  government  of 
the  country.  They  therefore  departed  ^  Uttje  a«  possibly 
from  the  hereditary  succession  to  the  throne,  f^pd  they  ovAy 
strengthened  and  secured  our  ancient  constitution  and  laws. 
Hence  the  settlement  was  l^ing,  apd  we  pray  thf^t  IT  mat 

BE  PBRPETUAL ! 

The  Beport  was  divided  intp  twenty-fpur  hc^ds,  piirtly 
pointing  out  infringements  of  existing  rights,  and  partly 
new  si^eguards  for  public  ireedomt^— ^^  1,  The  pretended 
power  of  dispensing  or  suspending  of  laws,  or  the  execution 
of  la,w%  by  regal  prercgativoj  without  consent  of  Parliament, 
is  illegal*  2,  The  oommission  for  erecting  th^  la|e  Court 
oi  Commissioners  for  ecclesiastical  causes,  f^d  ^1  other  Comr 
Busffloners  and  Courts  of  the  like  nature,  are  iUegid*  3« 
Levying  money  for  or  to  the  use  of  the  Crown  by  pretence 
of  prerogatiye,  without  grant  of  Parliament,  for  longer  time, 
or  in  any  other  manner  than  the  same  shall  be  so  grf^ted,  is 
illegal*  4*  It  is  the  righ^  of  the  subject  to  petition  th§ 
King,  and  all  commitments  and  prosecutions  for  such  pe- 
titioning are  illegal*  5.  The  Acts  concerning  the  militia 
are  grievous  to  the  subject.  6.  The  raising  or  keeping  f^ 
standing  aormy  within  this  kingdom  in  time  of  peace,  unless 
it  be  with  the  consent  of  Parliament,  is  illegal  *  7.  It  is 
necessary  for  the  public  safety  that  the  subjects  (which  are 
Protestants)  should  provide  and  keep  arms  for  their  common 
defence,  and  that  the  f^rms  which  have  been  seized  and  t^en 
from  them  be  restored.*  8.  The  right  and  freedom  of  electa 
ing  members  of  the  Hqu^c  of  Commons*,  and  the  rights  and 
privileges  of  Parliament  and  members,  as  well  in  the  in- 
tervals of  parliament  as  during  their  sitting,  to  be  pr^erved. 
9.  That  Parliament  ought  to  sit  frequently,  and  that  their 

*   Adopted  in  the  Bill  of  Rights. 
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CHAP,     frequent  sitting  be  secured.*     10.  No  interrupting  of  any 

|_   session  of  Parliament  till  the  affairs  which  are  necessary  to  be 

despatched  at  that  time  are  determined.  11.  That  the  too 
long  continuance  of  the  same  Parliament  be  prevented.  12. 
No  pardon  to  be  pleadable  to  an  impeachment  of  Parlia- 
ment, f  13.  Cities,  universities,  towns,  corporate  boroughs, 
and  plantations,  to  be  secured  against  quo  warrantos  and  sur- 
renders, and  restored  to  their  ancient  rights.  14.  None  of 
the  royal  family  to  marry  a  Papist.  J  15.  Every  King  and 
Queen  of  this  realm,  at  the  time  of  their  entering  into  the 
exercise  of  their  royal  authority,  to  take  an  oath  for  main- 
taining the  Protestant  reli^on,  and  the  laws  and  liberties  of 
the  nation,  and  that  the  coronation  oath  be  revived.  §  16. 
Effectual  provision  to  be  made  for  the  liberty  of  Protestants 
in  the  exercise  of  their  religion,  and  for  uniting  all  Pro- 
testants in  the  matter  of  public  worship,  as  far  as  may  be. 
17.  Constructions  upon  the  statutes  of  treason,  and  trials, 
and  proceedings,  and  writs  of  error,  in  cases  of  treason  to  be 
r^ulated.  ||  18.  Judges'  commissions  to  be  made  Quamdiu 
86  bene  ffesserint,  and  their  salaries  to  be  ascertained  and 
established,  to  be  paid  out  of  the  public  revenue  only,  and 
not  to  be  removed  nor  suspended  from  the  execution  of  their 
office  but  by  due  course  of  law.  19.  The  requiring  ex- 
cessive bail  of  persons  committed  in  criminal  cases,  and  im- 
posing excessive  fines  and  illegal  punishments,  to  be  pre- 
vented. IT  20.  Abuses  in  appointing  sheriffs,  and  in  the 
execution  of  their  office,  to  be  reformed.  21.  Jurors  to  be 
duly  impanelled  and  returned,  and  corrupt  and  false  verdicts 
prevented.  IT  22.  Informations  in  the  Court  of  King's  Bench 
to  be  taken  away.  23.  The  Chancery  and  other  courts  of 
justice,  and  the  fees  of  office,  to  be  regulated.  24.  That  the 
buying  and  selling  of  offices  may  be  effectually  provided 
against.  25.  That  upon  return  of  habeas  corpuses  and  man- 
damuses,  the   subject  may   have   liberty   to   traverse   such 

•  Triennial  Act,  6  W.  &  M.  c.  10.  f  12  &  13  W.  3.  c.  2. 

t  13  W.  3.  c.  2.  §  1  W.  &  M.  St.  2.  c  2. ;  12  &  13  W.  3.  c  2. 

g    Stat.  7  W.  3.  c.  3.  respecting  trials  for  treason. 
^  •*  Declaraaoa  of  Rights  and  Bill  of  Rights." 
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return.    26.  That  all  grants  of  fines  and  forfeitures  are  U-     CHAP, 
legal  and  void ;  and  that  all  such  persons  as  procure  them  be   ' 


liable  to  punishment.  *  The  last  two  heads  of  grievance  are 
agamst  the  collection  of  Hearth-money  f,  and  the  abuses  of 
the  Excise. 

'^  The  Declaration  of  Bights,"  prepared  by  another  com-  Declaration 
mittee,  under  the  management  of  Somers,  was  wisely  con-  ®^  ^>«***«- 
fined  to  the  declaratory  part  of  the  Beport^  and  being  agreed 
to  by  the  Lords,  was  made  the  basis  on  which  the  Crown 
was  tendered  to,  and  was  accepted  by,  William  and  Mary. 
Most  of  the  other  articles  in  the  Report  were  embraced 
in  the  Act  of  Settlement  and  other  constitutional  statutes 
which  followed,  but  the  obligation  to  serve  in  the  mi- 
litia X  continued  as  a  necessary  evil ;  and  it  has  always  been 
thought  that  it  would  be  dangerous  to  limit  the  prerogative 
of  the  Crown  to  prorogue  or  dissolve  Parliament  at  plear 
8ure§,  the  constant  necessity  for  votes  of  supply  abundantly 
securing  the  summoning  and  the  sitting  of  legislative  as- 
semblies. The  law  respecting  Quo  Warrantos  and  Inform- 
ations in  the  King's  Bench,  though  not  substantially  altered, 
has  been  r^ulated  in  practice  so  as  to  avoid  all  oppression 
or  abuse.  Somers's  views  were  disappointed  only  with  re- 
spect to  the  church.  J  Preserving  all  respect  for  the  property 
and  rights  of  the  clergy,  he  evidently  contemplated  a  larger 
measure  of  religious  freedom  than  he  was  able  to  accomplish, 
or  than  was  enjoyed  in  England  till  very  recent  times ;  and, 
wishing  to  repair  the  bad  faith  of  Lord  Clarendon  at  the 
Bestoration,  he  was  in  hopes  that  the  establishment  might  be 
made  more  comprehensive.  IT  It  may  further  be  observed, 
that  the  «  Declaration  of  Bights"  and  the  "  BiU  of  Bights" 
supplied  a  deficiency  in  the  "Beport"  by  embracing  the 
recent  illegal  prosecutions  in  violation  of  parliamentary  pri- 
vilf^e,  and  in  requiring  security  for  the  liberty  of  the  press. 

We  cannot  sufficiently  admire  the  skill  with  which  Somers  tion  settled 
encountered  the  difficulties  opposed  to  him.    Notwithstanding  ^l  i**®    ^ 

.  .     -I.  /I     1       m  1.  wisdom  of 

the  strong  prejudices  of  the  Tory  party,  comprehendmg  a  Sjmers. 

*  DecUratioii  of  Rights  and  BiU  of  Rights. 

t  Abrogated  by  1  W.  &  M.  c  10.  t  Art.  5. 

J  Alt.  9.  and  10.  I   Art  13.22.  f  Art.  16. 

VOL.  rv.  H* 
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CHAP. 
CVIL 


Somers's 
official  pro- 
motion. 


large  proportion  of  the  wealth  and  rank  of  the  country, 
he  contrived,  with  a  few  exceptions,  to  have  the  constitu- 
tion placed  on  what  he  considered  its  true  basis.  There 
was  a  small  republican  party  still  subsisting ;  but  he  by  no 
means  belonged  to  it,  for  he  thought  that  under  a  limited 
monarchy,  enlightened  public  opinion  had  the  greatest  in- 
fluence, and  general  prosperity  was  best  secured.* 

When  the  ministry  was  formed  after  the  proclamation  of 
William  and  Mary  as  King  and  Queen,  the  merits  of  Somers 
were  by  no  means  overlooked.  The  leaders  who  had  been 
guided  by  his  advice  were  desirous  still  to  avail  themselves  of 
his  services,  and  through  the  Earl  of  Shrewsbury  he  had  been 
made  personally  known  to  William,  who,  from  their  first 
interview,  placed  more  confidence  in  him  than  in  any  English 
He  is  made  politician.  We  are  surprised  therefore  to  find  him  only  in 
the  subordinate  office  of  Solicitor-GeneraL  But  he  would 
not  renounce  politics  by  becoming  a  Common-law  Judge; 
the  aristocratic  Whigs  have  ever  been  slow  to  associate 
with  themselves  in  high  office  any  one  who  cannot  boast 
of  distinguished  birth  f :  he  would  not  leave  the  bar  for  the 
precarious  appointment  of  Lord  Commissioner  of  the  Great 
Seal ;  and,  agreeing  to  become  a  law-officer  of  the  crown,  he 
confessed  that  Sir  Geoige  Treby,  who  was  to  be  his  colleague, 
and  who  was  greatly  his  senior,  could  not  be  asked  to  serve 
under  him. — At  the  same  time  he  submitted  to  be  knighted.  X 
But  though  never  eager  to  put  himself  forward,  he  had 
much  more   weight  in  the  House  of  Commons  than  the 


Solicitor 
General, 
and 
knighted. 


♦  With  the  exception  of  parliamentary  Reform,  which  was  then  little  thought 
of,  although  a  more  equal  representation  of  the  people  will  be  found  referred  to 
in  some  of  the  pamphlets  of  that  day,  there  is  hardly  any  constitutional  im- 
provement which  may  not  be  traced  to  the  recommendation  of  the  patriots  of 
1689. 

t  The  most  striking  instance  of  this  b  the  exclusion  of  Edmund  Burke  from 
the  Cabinet  on  the  formation  of  the  Rockingham  administration,  after  he  had 
led  the  opposition  for  years  in  the  House  of  Commons.  The  exclusion  of 
Shendan  from  the  Cabinet  in  1806  would  be  still  more  extraordinary,  if  it  were 
not  accounted  for  by  the  unfortunate  habits  which  he  had  then  contracted. 

I  He  was  immediately  made  a  Bencher  of  the  Middle  Temple. 

"  Ad  Parliamentu  tentii  lO*"*  die  Maij  1689^ 

**  M'  John  Somers  being  made  ye  Kings  Sollicito'  Generall  is  called  to  the 
Bench.** 

About  the  same  time  he  was  elected  Recorder  of  the  city  of  Gloucester. 
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Attorney  General^  and  wlule  he  was  de^rous  of  affording  all    CHAP. 


CVII. 


fidr  asostance  to  the  Goyemment^  he  never  forgot  the  prin- 
ciples of  civil  and  religious  liberty  which  he  had  before  pro-  j-g^.  19. 
feaeed.     His  first  officiid  speech  was  in  support  of  the  "  Bill  1  «89- 
for   dedaring   the   Convention   a  Parliament,*'  contrary  to  tion  turned 
the  opinion  of  those   who   questioned  its  legality,  because  |?*<^ »  f***"- 
it  was  not  summoned  by  royal  writ.      **  He  said,  *  if  this 
were  not  a  l^al  parliament,  they  who  had  taken  the  oaths 
which  it  prescribed  were  guilty  of  high  treason ;  the  laws 
repealed  by  it  were  still  in  force ;  all  concerned  in  levying, 
collecting,  or  paying  taxes  imder  its  statutes,  were  highly 
criminal,  and  the  whole  nation  must  presently  return  to  King 
James.'     This  he  spoke  with  much  zeal,  and  such  an  as- 
cendant of  authority,  that  none  was  prepared  to  answer  it ; 
80  the  bill  passed  without  any  more  opposition.     This  was  a 
great  service  done  in  a  very  critical  time,  and  contributed  not 
a  little  to  raise  Somers's  character."  * 

He  carried  through  the  Toleration  Act  t>  which,  if  its 
conditions  had  been  strictly  enforced,  would  have  been  found 
a  most  scanty  measure  of  religious  liberty.  X  He  found  that 
the  scheme  of  comprehension  which  he  had  contemplated  for 
Kngland  was  impracticable.  But  he  had  the  satisfaction  of 
saccessfnlly  advising  the  Eang  to  agree  to  the  establishment 
in  Scotland  of  the  Presbyterian  religion,  —  devotedly 
cherished  by  the  vast  majority  of  the  inhabitants  of  that 
kingdom, — whereby  the  most  discontented,  turbulent,  and 
miserable  nation  in  Europe  soon  became  loyal,  peaceable, 
and  prosperous. 

He  next  important  question  agitated  was,  whether  the  Qu®'©. 
revenue  granted  during  the  life  of  King  James  had  expired?  taxes 
The  coiurtiers,  to  please  William,  contended  that  this  revenue  ?™"*®**^ 
was  vested  in  their  present  Majesties  during  the  natural  life  life  of 
of  the  abdicated  monarch ;  but  Somers,  "  qui  potius  patrice  ^^^a  oli 
opes  cnifferi  quam  regis  maluit,^  argued,  that  ^'  looking  to  the  his  abdica- 
preamble  of  the  act  granting  the  revenue,  which  specifies  the  ^^^' 

•  Bornet,  liL  57.  t  1  W.  &  M.  st.  1.  c.  18. 

\  Its  benefits  were  confined  to  Dissenters  who  professed  a  belief  in  almost  all 
the  doetrines  of  the  Church  of  England ;  but  it  was  very  liberally  interpreted, 
tnd  by  and  by,  the  most  crying  grievances  of  the  Dissenters  were  practically 
reme&d  by  the  annual  Indemnity  Act. 

u  2 
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CHAP,     purpose  of  the  grant  when  it  was  limited  to  the  King's  life,  it 

'      must  be  intended /<>r  his  reign;  abdication  works  a  demise  of 

the  crown;  after  which  the  natural  life  of  him  who  had 
reigned  cannot  be  recognised."  He  therefore  suggested  a 
more  rational  and  constitutional  course,  and  the  House  of 
Commons  being  of  opinion  that  the  revenue  had  expired,  an 
act  passed  ^^  granting  a  present  aid  to  their  Majesties."  * 
Appropria-  ;  He  then  assisted  in  the  grand  reform  of  appropriating  the 
revenue  to  the  public  service  —  making  the  King  a  proper 
allowance  for  his  personal  and  household  expences  —  which 
was  one  of  the  most  important  results  of  the  Revolution,  a 
sovereign  having  previously  plimged  the  nation  into  foreign 
war  that  he  might  obtain  money  to  lavish  upon  his  mistresses. 
Somers  never  used  overbearing  language  in  parliament,  and 
on  this  occasion  he  modestly  concluded  his  speech  with  the 
words  "  Settle  it  as  you  please."  f 
Coronation  When  the  terms  of  the  coronation  oath  came  to  be  dis- 
cussed he  supported  an  amendment,  the  adoption  of  which 
would  have  saved  much  imnecessary  pain  to  royal  consciences, 
and  would  have  deprived  bigotry  of  an  unfair  weapon.  In- 
stead of  the  words,  "  Will  you,  to  the  utmost  of  your  power, 
maintain  the  true  profession  of  the  gospel  and  the  Protestant 
reformed  religion  established  by  law  ?"  Mr.  Hampden  moved 
to  insert  the  words,  "  the  true  profession  of  the  gospel,  and  the 
Protestant  reformed  religion  as  it  may  be  established  according 
to  the  laws  for  the  time  being.^^  Somers  contended  that  the 
words  to  be  added  were  an  improvement,  as  obviating  all  doubt 
respecting  the  power  of  the  legislature.  He  met  the  argument 
"  that  they  were  going  about  to  alter  the  government  of  the 
Church,"  by  urging  that  though  the  constitution  be  as  good 
as  possible  for  the  present  time,  none  can  be  good  at  all  times. 
"  Therefore,"  said  he,  "  I  am  for  the  word  may,  and  that  will 
be  a  remedy  at  all  times."  But  the  amendment  was  negatived* 
by  a  majority  of  188  to  149  J,  and  the  foundation  was  laid 
for  the  argument  that  the  coronation  oath  is  binding  on  the 

*  1  W.  &  M.  c.  8.  The  sUtute  provided  that  all  Aets  passed  should  have 
reference  to  the  13th  of  February  as  the  first  day  of  the  Session, — being  the  day 
when  the  King  and  Queen  agreed  to  take  the  government See  Grey's  De- 
bates, p.  93. 

t  5  Pari.  Hist.,  144. 

t  5  Pari.  Hist.  204.   Stat.  1  W.  &  M.  c.  6. ;  12  &  13  W.  8.  c  2. 
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Mvereign  in  his  legklatiye  capacity,  and  is  violated  by  ^ving  CHAP. 
the  royd  assent  to  such  laws  as  «  The  Catholic  Relief  Bill,"  ^^^^' 
or  "  The  Bill  for  repealing  the  Test  Act,"  or  «  The  Bill  for 
gnnting  an  additional  endowment  to  Maynooth,"  —  an  arga- 
ment  which  has  great  weight  with  many  well-meaning  persons, 
although  it  was  scouted  even  by  Lord  Kenyon  in  his  cor- 
respondence with  Gteorge  III. 

Somers  was  defeated  in  another  attempt  for  whidi  he  has  Attempt  u> 
been  a  good  deal  censured,  although  I  think  unjustly.     Into  "elude 
the  ^^  Bill  for  restoring  corporations,"  he  introduced  a  clause  porations 
which  excluded  for  the  space  of  seven  years  from  nmnicipal  ^n^^^J^^ 
offices  of  trust  **  all  who  had  acted  or  were  concerned  in  sur-  in  djsiran- 
rendering  charters."    This  was  no  doubt  intended  to  maintain  ^J!J^^. 
the  superiority  of  the  Whigs ;  but  the  profligate  activity  and  tiomin  tho 
cowardly  submissiveness  of  the  opposite  party  in  yielding  to  ygign,  "* 
the  quo  warrantosy  by  which  all  free  municipal  institutions 
had  been  swept  away  in  the  late  reign,  seemed  to  deserve 
this  censure,  and  the  measure  could  by  no  means  be  put  on  a 
level  with  the  Corporation  Act  of  Charles  II.,  which  created 
perpetual   disabilities.      '^As   the  Dissenters,  unquestioned 
friaids  of  the  Revolution,  had  been  universally  excluded  by 
that  statute,  and  the  Tories  had  lately  been  strong  enough 
to  prevent  thdr  readmission,  it  was  not  unfair  to  provide 
some  security  i^ainst  men  who,  in  spite  of  their  oaths  of 
allegiance,  were  not  likely  thoroughly  to  have  abjured  their 
fonner  principles."  *     Notwithstanding  the  strenuous  support 
of  the  Solicitor  General,  the  clause  was  lost,  so  that  those 
who  had  come  into  corporations  by  very  ill  means,  retained 
their  power,  and,  as  appeared  at  the  next  general  election,  the 
Bevolution  party  was  alarmingly  weakened,  t 

In  looking  through  and  considering  Somers's  speeches  in  His  uncon- 
the  House  of  Commons,  I  find  one  instance,  and  one  only,  J^^^"** 
'in  which  he  maintniyig  what  I  consider  imconstitutional  and  that  Pariia- 
dangerous  doctrine.     To  the  "BUI  for  regulating  trials  for  ^^^^^^ 
High  Treason"  passed  by  the  Commons,  the  Lords  had  declare 
added  a  proviso,  which,  when  the  amendment  came  back  to 
be  considered,  it  was  objected  would  interfere  with  the  sup- 


new  trca- 


•  HaU.  Const  Hist  iii.  155. 

t  See  Com.  Jour,  ii  la  Jan.  1690.     5  Pari.  Hist  508. 
H  3 
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CHAP,  posed  right  of  the  Commons  to  proceed  by  impeachment  for 
^^^^'  other  treasons  than  those  specified  in  26th  Edward  III.,  and 
which  by  that  statute  are  reserved  for  the  judgment  of  par- 
liament, by  the  words  *^in  doubtful  treasons  the  Judges 
shall  tarry  and  not  proceed  till  the  parliament  have  declared 
the  same.*^  I  have  expressed  a  strong  opinion  that  these 
words  only  reserve  the  power  of  parliament  legislatively  and 
prospectively  to  declare  new  treasons ;  and  certainly  there 
would  be  no  safety  for  mankind,  if,  upon  a  parliamentary 
impeachment,  a  man  may  be  punished  as  a  traitor  for  any  act 
which  the  Commons  charge,  and  the  Lords  find,  to  be 
treason,  although  never  before  considered  to  have  this  cha- 
racter. Mr.  Solicitor,  however,  makes  a  speech  against  the 
amendment  not  very  courteous  to  the  Upper  House.  "  The 
more  dark,**  says  he,  "  the  Lords'  amendments  are,  the  more 
they  are  to  be  suspected.  The  House  of  Commons  go  from 
their  dignity  and  lessen  themselves  by  listening  to  Wch 
amendments.  The  power  of  impeachment  ought  to  be  like 
Goliah's  sword,  kept  in  the  Temple,  and  not  used  but  on 
great  occasions*  The  security  of  your  constitution  is  lost 
when  you  lose  this  power.  The  statute  of  25th  Edward  HI. 
did  foresee  that  men  would  be  above  the  law,  and  I  believe 
did  not  take  away  those  that  were  treasons  at  common  law. 
Seductio  Regis  can  be  punished  no  otherwise  than  in  parlia- 
ment. Let  us  adhere  to  our  Bill  as  we  passed  it."  *  In 
consequence  of  this  unwise  controversy  stirred  up  be- 
tween the  two  Houses,  the  passing  of  a  most  useful  law, 
allowing  to  the  accused,  in  prosecutions  for  treason,  a  copy 
of  the  indictment,  a  list  of  the  jury  and  of  the  witnesses, 
and  a  full  defence  by  counsel,  was  postponed  for  some  years,  f 
But  the  doctrine  of  the  power  of  parliament,  judicially  and 
retrospectively  to  declare  new  treasons  upon  which  such  out- 

•  5  Pari.  Hist.  677—  680,  712.  This  being  the  last  oocasioa  of  my  mention-, 
ing  Soroers  as  a  Member  of  the  House  of  Commons,  1  must  express  my  deep 
sorrow  for  the  inadequacy  of  our  means  of  judging  of  his  oratory  from  the 
very  imperfect  reports  we  have  of  his  speeches  there.  He  did  that  justice  to 
others  which  he  himself  has  not  experienced.  During  the  first  Session  of  the 
Convention  Parliament  he  took  notes  of  the  debates,  which  are  still  preserved, 
and  which,  being  full,  clear,  and  spirited,  give  us  a  very  lively  notion  of  the 
eloquence  of  the  leaders  on  both  sides.  —  See  Hardwicke  State  Papers,  voL  ii. 
401,  &c 

t  Sec  7  W.  3.  c.  3.     7  Ann.    c.  21. 
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rages  were  perpetrated  in  the  time  of  Charles  I.,  both  by  the    chap. 
court  and  the  popular  part  j^  has  been  heard  of  no  more.  cvir. 

Somersy  in  conducting  prosecutions  oflScially  before  courts  The  ad- 
of  justice,  was  most  mild,  candid,  and  merciful.     The  first  "nibble 
state  trial  in  the  reign  of  William  and  Mary  was  that  of  which  the 
Lord  Preston ;  and  it  is  a  true  refreshment  to  peruse  the  JJ*^^****** 
report  of  it,  as  it  is  in  every  respect  a  striking  contrast  to  all  Preston  for 
that  had  preceded  it.     Mr.  Macaulay  justly  observes,  that  ^^'^^J^* 
"Hie  earlier  volumes  of  the  State  Trials  are  the  most  conducted, 
fn^tful  record  of  baseness  and  depravity  in  the  world.     Our 
hatred  is  altogether  turned  away  from  the  crimes  and  the 
criminals,  and  directed  against  the  law  and  its  ministers. 
We  see  villanies  as  black  as  ever  were  imputed  to  any  pri- 
scmer,  at  any  bar,  daily  committed  on  the  bench  and  in  the 
juiy4)ox.''*     It  is  difficult  to  believe,  that  little  more  than 
three  years  had  elapsed  between  the  prosecution  of  the  Seven 
Bishops  and  the  prosecution  of  Lord  Preston,  as  we  seem 
suddenly  transferred  to  another  age,  or  to  a  distant  country, 
where  the  principles  of  justice  were  held  sacred  instead  of  being 
violated  and  despised.     The  Judges  were  Holt,  PoUexfen, 
and  Atkyns,  the  three  chiefs  of  the  common-law  Courts,  who 
had  been  selected  for  their  learning,  talents,  and  integrity. 
A  decent  excuse  was  found  for  the  absence  of  the  King's 
Serjeant  and  the  Attorney  General; — and,  to  consult  tiie 
credit  of  the  Government,  the  case  for  the  Crown  was  con- 
ducted by  Mr.  Solicitor  Somers. 

After  some  preliminary  objections  had  been  answered  and 
overruled  in  a  tone  of  kindness,  he  opened  the  case  to  the 
jury  with  beautiful  simplicity  and  moderation ;  laying  down 
the  law  of  treason  with  perfect  correctness  as  well  as  pre- 
cision, never  overstating  the  facts  which  were  afterwards  to 
be  proved,  and  abstaining  from  all  observations  which  could 
tend  to  raise  a  prejudice  against  the  accused.  He  thus  con- 
cluded, "  Gentlemen,  we  shall  now  proceed  to  the  evidence, 
first  calling  the  living  witnesses,  and  then  reading  the  papers 
which  will  be  proved  to  be  in  the  handwriting  of  the  prisoner, 
or  to  have  been  found  in  his  possession ;  and  when  you  have 
heard  what  the  witnesses  say,  and  what  the  papers  contain,  we 


^  Macaulay*8  Essays,  voL  u.  p.  270. 
H  4 
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CHAP,     must  leave  it  to  your  consideration,  and  submit  all  to  the 

CVII  •         • 

'      direction  of  the  Court." 

The  evidence  was  then  adduced,  every  iota  of  it  being 
such  as  would  now  be  received  by  those  upright  Judges, 
Lord  Chief  Justice  Denman  and  Lord  Chief  Justice  Tindal, 
and  it  clearly  established  the  charge  that  Lord  Preston  had 
engaged  in  a  Jacobite  plot  to  dethrone  King  WiUiam  and 
Queen  Mary,  by  means  of  the  invasion  of  a  French  army. 
While  Lord  C.  J.  Holt  was  sunmdng  up,  the  prisoner  fire- 
quently  interrupted  him,  and  a  specimen  of  the  dialogue 
between  them  may  be  instructive.  The  Judge  comment- 
ing upon  a  paper  which  purported  to  be  "  Heads  for  a 
declaration  by  the  King  of  France  on  his  landing,  that  he 
did  not  come  to  make  an  entire  conquest,"  Lord  Preston 
interposes,  ^^  My  Lord,  with  submission  to  your  Lordship,  I 
hope  you  will  please  to  remember  and  observe  to  the  Jury 
that  paper  was  not  found  about  me."  Lord  C.  J.  Holt  — 
"  No,  my  Lord,  it  was  not ;  but  good  my  Lord,  give  me 
your  favour,  I  will  certainly  observe  every  thing  that  is 
fitting,  but  I  cannot  speak  all  my  words  at  once.  Gentlemen, 
my  Lord  Preston  insists  upon  it  that  this  paper  was  not 
found  about  him.  It  is  true,  but  you  have  three  witnesses, 
Mr.  Townshend,  Mr.  Bland,  and  Mr.  Warr  were  produced, 
to  prove  the  paper  to  be  in  my  Lord's  hand;  Mr,  Town- 
shend tells  you  he  was  acquainted  pretty  well  Mrith  my 
Lord's  hand ;  he  was  one  of  his  clerks  in  the  office  of  the 
wardrobe ;  he  says  he  has  seen  my  Lord  write  several  times, 
and  does  believe  the  writing  to  be  his  hand ;  and  to  the  same 
purpose  says  Bland,  and  Warr,  who  has  seen  him  write, 
swears  that  he  believes  it  to  be  his  hand."  Lord  Preston. — 
**  I  hope  your  Lordship  will  please  to  observe  to  the  Jury 
that  this  is  only  a  proof  by  similitude  of  hands."  Lord  C. 
J.  Holt — "  They  only  say  they  believe  it  to  be  your  hand. 
Nobody  says  they  saw  you  write  it."  Lord  Preston.  —  "I 
give  your  Lordship  thanks  for  observing  that  the  paper  was 
not  proved  to  have  been  taken  upon  me ;  but  I  b^  pardon 
for  interrupting  of  your  Lordship."  Lord  C.  J.  Holt. — "  In- 
terrupt me  as  much  as  you  please,  if  I  do  not  observe  right : 
I  will  assure  you  I  will  do  you  no  wrong  willingly."     The 
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ramming  up  being  concluded^  Lord  Preston  begged  per-  C^hap. 
misfflon  again  to  address  the  Jury  before  they  went  out. 
Lord  C.  J.  Holt, — "  Your  Lordship  should  have  said  what 
you  had  to  say  before :  it  is  contrary  to  the  course  of  all 
proceedings  in  such  cases  to  have  any  thing  said  to  the  Jury 
after  the  Court  has  summed  up  the  evidence.  But  we  will 
di^nse  with  the  rule.  What  has  your  Lordship  to  say  ?** 
Lord  Preston. — <*  My  Lord,  I  humbly  thank  your  Lorship; 
I  am  not  acquainted  with  such  proceedings.**  Lord  C.  J. 
Holt — "  You  know  I  permitted  your  Lordship  to  interrupt 
me  as  much  as  you  would,  which  was  never  done  before  in 
any  such  case."  He  was  then  patiently  heard,  and  he  chiefly 
complained  that  after  the  Bevolution  when  he  had  been  de- 
prived of  the  places  which  he  held  under  King  James,  and 
wished  to  live  a  retired  life,  he  had  been  twice  imprisoned 
in  the  Tower,  which  filled  him  with  a  desire  to  leave  the 
country.  Holt  mildly  answered,  "  Suppose  your  Lordship 
did  think  yourself  hardly  used,  yet  your  Lordship  must  re- 
member it  was  in  a  time  of  danger  that  your  Lordship  was 
taken  up,  and  you  had  showed  your  dissatisfaction  with  the 
present  government,  and  therefore  they  were  not  to  be 
blamed  if  they  secured  themselves  against  you."* 

The  Jury,  who  had  been  most  impartially  selected,  after 
retiring  for  half  an  hour,  brought  in  a  verdict  of  ffuilty  — 
npon  which  Lord  C.  J.  PoUexfen  calmly  remarked,  "  I  think 
tndy,  gentlemen,  you  have  done  according  to  your  evidence  ; 
and  though  it  be  a  hard  case  upon  particular  men  who  have 
brought  themselves  into  these  inconveniences,  yet  it  is  neces- 
sary that  justice  should  have  its  due  course,  or  else  there  is 
no  safety  for  any  society  or  government." 

The  full  merit  of  the  conduct  of  this  prosecution  cannot 
be  fnlly  appreciated  without  recollecting  that  the  case  was 
intensely  political;  that  if  the  prisoner's  party  had  prevailed, 
the  Judges  and  the  counsel  would  have  exchanged  places 
with  him ;  and  that,  according  to  all  former  precedents,  he 
onght  to  have  been  convicted  without  being  heard,  or  to  have 
been  attainted  by  act  of  parliament,  and  immediately  led  out 


*  **  Res  dura,  et  regni  noritas,  me  talia  cogunt 
Moliri,  et  late  fines  custode  tuerL" 
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CHAP,    to  execution.     But  the  majesty  of  the  law  being  vindicated, 
^^'^'     —  on  the  recommendation  of  Somers,  Lord  Preston  received 


a  firee  pardon.* 
Deciara-  While  still  Solicitor  General,  Somers  was  consulted  con- 

a  ^]iMt  ^*'  fidentially  by  the  Grovemment  on  all  public  measures,  and  to 
France  him  was  assigned  the  task  of  drawing  the  declaration  of  war 
Somers?^  ag^nst  France.  This  is  a  very  able  state  paper, — although, 
the  denial  of  the  new  Sovereign's  right  to  the  crown  not  being 
referred  to,  the  list  of  grievances  does  not  appear  very  for- 
midable ;  and,  to  tickle  the  national  vanity,  it  was  considered 
necessary  to  complain  that  Louis  had  not  recc^nised  our 
sovereignty  of  the  narrow  seas,  —  which  had  been  virtually 
renounced  by  Charles  II.,  in  his  last  treaty  with  the  Dutch : 
*^  The  right  of  flag  inherent  in  the  crown  of  England,"  Wil- 
liam is  made  to  say,  "  has  been  disputed  by  orders  of  the 
French  King,  in  violation  of  our  sovereignty  of  the  narrow 
seas,  which  in  all  ages  has  been  asserted  by  our  predecessors, 
and  we  are  resolved  to  maintain  for  the  honour  of  our  crown 
and  of  the  English  nation."  After  denouncing  the  ill  treat- 
ment which  English  subjects  had  experienced  in  France,  it 
magnanimously  concludes  with  an  assurance  "  that  all  French- 
men in  the  British  dominions  behaving  themselves  peaceably 
shall  be  safe  in  their  persons  and  estates,  and  free  from  mo- 
lestation and  trouble  of  any  kind." 
Somers  On  the  2d  of  May,  1692,  Somers  was  promoted  to  be 

General.^  Attomey  General  in  consequence  of  the  appointment  of  Sir 
George  Treby  to  succeed  Pollexfen  as  Lord  Chief  Justice  of 
the  Court  of  Common  Pleas.  He  had  previously  been  the 
first  man  in  point  of  practice  at  the  bar,  being  retained  in  all 
private  causes  of  any  importance,  as  well  as  conducting  the 
June,  prosecutions  of  the  Government.     He  was  counsel  for  the 

Jf  92.  plaintiff  in  the  great  case  of  the  Duhe  of  Nolfolk  v.  Ger- 

the  first  ac-  maine,  the  first  instance  on  record  of  an  action  peculiar  to 
tion  for       England,  and  not  very  creditable  to  our  jurisprudence  —  to 
recover  a  pecuniary  compensation  for  criminal  conversation 
with  the  plaintiff's  wife.     It  was  now  established,  contrary 
to  the  opinion  of  the  early  English  reformers,  and  contnuy 

♦  12  St.  Tr.  646—822. 
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to  the  practice  of  all  other  proteetant  countries,  that  marriage  chap. 
could  not  be  dissolved,  even  for  adultery,  by  the  ordinary  ^^^^' 
tribunals :  but  in  the  case  of  Lord  de  Boos  *  the  l^islature 
had  granted  reKef  to  the  injured  husband  by  a  special  act  of 
pariuunent.  On  the  authority  of  this  precedent  the  Duke 
INT^ented  a  divorce  bill  in  the  House  of  Lords,  on  the  ground 
of  adultery  between  the  Duchess  and  Sir  John  Germaine, 
as  he  had  obtained  a  sentence  of  separation  ^  mensd  et  thoro; 
but  as  the  evidence  was  doubtful,  the  bill  was  negatived.  He 
was  then  advised  to  have  the  fact  proved  in  a  court  of  law, 
and  he  brought  the  present  action,  laying  the  damages  at 
lOOjOOOt  The  trial  came  on  before  Lord  Chief  Justice 
Hdt;  and  the  new  Attorney  General  appeared  for  the  plain- 
tiff Instead  of  a  lengthy  and  exaggerated  statement  of 
the  wrongs  of  the  injured  husband,  such  as  would  now  be 
expected,  he  stated  the  nature  of  the  case  in  a  few  plain 
loitences,  saying,  ^^  owe  proofs  are  such  as  I  am  ashamed  to 
repeat  them."  There  being  a  plea  of  the  statute  of  limita- 
tioDs,  the  difficulty  was  to  give  the  requisite  evidence  within 
rix  years  before  the  commencement  of  the  action.  The  jury 
found  a  verdict  for  the  plaintiff,  with  100  marks  damages. 
"  Upon  which  they  had  a  severe  reprimand  from  the  Court 
for  giving  so  small  and  scandalous  a  fine,"  —  but  without 
snflh^ient  cause,  as  there  was  great  reason  to  suspect  that  the 
Duke  had  connived  at  his  own  dishonour.  He  was  not  able 
to  carry  his  divorce  bill  till  Somers  was  Chancellor,  f 

The  only  other  case  of  much  importance  in  which  this  fg^'g^'' 
distinguished  Attorney  General  is  recorded  to  have  appeared  He  con- 
as  counsel  at  the  bar,  was  that  of  Lord  Mohun,  indicted  for  ^u'^ion^" 
the  murder  of  William  Mountford.     The  trial  took  place  against 
before  the   House  of  Peers,   the  Marquis  of  Carmarthen  Mohun 
acting  as  Lord   High   Steward.      Mr.   Attorney   General  for  murder. 
Somers  conducted  the  prosecution,  and  again  furnished  a 
most  valuable  illustration  of  the  duties  of  an  officer  of  the 
Crown  upon  such  an  occasion.      After  a  few  observations 
on  the  law  of  the  case,  he  said,  ^^  My  Lords,  it  is  my  part 
to  give  an  account  of  the  nature  of  the  evidence,  to  the  end 

•i.D.16f)9. 

t  See  IS  SL  Tr.  S83— 950. ;  Macqueen^s  Practice  of  House  of  Lords,  562. 


Digitized  by 


Google 


108 


REIGN  OF  WILLIAM  AND  MART. 


CHAP. 
CVIL 


Conflicting 
duties  of 
Attorney 
General  in 
the  House 
of  Coui- 
mons  and 
House  of 
Lords 


that  your  Lordships  may  more  easily  go  along  with  the 
witnesses  as  they  are  examined^  and  more  readily  make  your 
observations  on  what  they  say.  This  I  shall  do  as  shortly 
and  as  exactly  as  I  can,  without  pretending  to  a^ravate 
any  thing,  which  I  could  never  think  did  become  any  one 
in  my  station ;  and  I  am  sure  would  be  to  very  little  purpose 
upon  such  a  judicature  as  this ;  for,  after  all,  your  Lordships 
will  found  your  judgments  upon  the  fact,  not  as  it  is  re- 
presented by  us,  but  as  it  appears  upon  the  oaths  of  the 
witnesses." 

The  deceased,  a  favourite  comic  actor,  had  been  a  lover 
of  the  celebrated  Mrs.  Bracegirdle,  and  had  been  killed  in 
an  affray  which  arose  out  of  an  attempt  forcibly  to  carry 
her  off  from  Drury  Lane.  After  many  abstract  questions 
put  to  the  Judges  respecting  the  crime  of  murder,  the 
noble  prisoner  was  acquitted  by  a  majority  of  69  to  14 ;  but, 
as  we  shall  see,  he  was  again  tried  for  a  similar  murder, 
and  he  was  at  length  killed  in  a  dueL* 

Before  Somers  left  the  bar,  he  on  one  occasion  got  into 
a  very  disagreeable  embarrassment  from  his  conflicting 
duties  as  member  of  the  House  of  Commons,  and  assessor  to 
the  House  of  Lords.  While  sitting  in  St.  Stephen's  Chapel 
as  Chairman  of  a  Committee  of  the  whole  House,  the  Lords 
sent  for  him  to  advise  them  in  the  case  of  Lord  Banbury, 
who  being  charged  with  murder,  had  pleaded  his  peerage. 
He  immediately  left  the  Chair  and  broke  up  the  Conunittee, 
which  gave  some  disgust  to  the  Commons ;  and  the  Lords, 
because  they  had  waited  some  time  for  him,  instituted  an 
inquiry  whether  the  Attorney  General  is  not  obliged  by 
his  post  to  attend  their  House,  and  presented  an  address  to 
the  Crown,  praying  that  he  might  be  directed  to  do  so.  t 


•  12  St.  Tr.  950. ;  1  Salk,  104.  ;  Skyn.  683. ;  Swift's  Journal  to  Stella,  15th 
Nov.  1712.  ; 

t  See  Lords  and  Com.  Journ.  1693.  The  Attorney  General  is  summoned  to 
the  House  of  Lords  by  a  writ  in  all  respects  the  same  as  that  of  a  peer,  omittiof; 
the  words  «ad  consentiendum."  On  the  trial  of  a  peer  he  sits  without  the  bar, 
if  he  be  a  member  of  the  House  of  Commons,  and  within  the  bar  if  he  is  not. 
If  he  returns  his  writ,  he  may  sit  on  the  woolsacks ;  but  then  he  is  precluded 
from  pleading  in  any  private  cause  at  the  bar.  From  1620  to  1670  no  Attoroey 
General  continued  a  member  of  the  House  of  Commons  after  his  appointment. 
Since  then  he  has  always  been  a  member,  unless  casually,  since  the  Reform  Bill, 
from  the  difficulty  of  finding  a  seat.     Previously  a  seat  was  found  fbr  him  by 


Digitized  by 


Google 


LIFE  OF   LORD   SOMEBS.  109 

Somers  remuned  Attorney  General  rather  less  than  one  chap. 
year.  In  the  new  parliament  which  met  in  the  spring  ^^^^" 
of  1693,  he  was  again  returned  as  representative  for  the 
citf  of  Worcester,  and  in  sixteen  days  after  the  commence- 
ment of  the  Session,  he  was  Lord  Keeper  of  the  Great  Seal. 
The  complaints  of  the  administration  of  Justice  in  the  Court 
of  Chancery  had  become  so  loud  that  they  could  be  neglected 
no  longer,  and  all  eyes  were  turned  to  the  man  who,  prac- 
tifflng  with  unriTalled  brilliancy,  had  shown,  as  an  advocate, 
moderation,  candour,  and  good  temper,  which  were  sure  to 
qualify  him  to  preside  as  a  Judge. 

The  Tory  section  in  the  Government,  while  they  could  Somers  re- 
not  deny  his  merit,   being  afraid  of  his  influence,  urged  ore^^i 
Ttfions  pretences  for  delaying    his  promotion,   while   the  as  Lord 
Whigs  were  eager  to  see  him  the  ostensible  head,  as  he     ^^^^' 
hi  bng  been  the  most  efficient  leader,   of   their  party. 
Bunoours  were  spread  of  a  speedy  transfer  of  the  Great 
Seal  to  abler  hands.      "  Fama  non  semper  errat ;  aliquando 
etiam  et  eUgit ;  "  and  on  the  23d  of  March  it  was  officially 
aniKmnced,  that   the  Grreat  Seal  having  been   surrendered 
by  the    Xiords    Commissioners,    Trevor,    Bawlinson,    and 
Hatchins^  had  been   delivered  to  Sir  John  Somers,  their 
Majesties,   Attorney   General,   as  Lord   Keeper,   who  was 
at  the  same  time  sworn  of  their  Majesties'  Most  Honourable 
Privy  CounciL* 

tbeTrcMury,  at  the  fixed  price  oTSOOL — His  proper  official  place  in  the  King's 
Bench  is  under  the  Judges,  on  the  left  hand  of  the  Master  of  the  Crown  Office. 
"  Ralph  ascribes  the  proceedings  taken  on  this  occasion  against  Somers  to  the 
spite  of  the  Jacobites. 

*  London  Gazette,  March  23.  1693.  **  His  Majesty  was  this  day  graciously 
pleated  to  commit  the  custody  of  the  Great  Seal  to  the  Right  Honourable  Sir 
Ma  Somers,  their  Majesties*  Attorney  General,  who  was  accordingly  sworn 
Lord  Keeper  of  the  Great  Seal  of  England,  and  one  of  their  Miyesties*  Most 
Honourable  Priry  Council,  and  then  took  his  place  at  the  Board."  The 
biogrqihers  of  Somers  hare  generally  stated  that  he  was  appointed  Lord  Keeper 
on  the  day  of  his  installation,  3d  May.  Evelyn  brings  it  forward  a  few  days, 
writing  of  what  had  been  determined  upon,  although  not  formally  completed. 
•19tli  March.  The  Attorney  General  Somers  made  Lord  Keeper,  —  a  young 
••vyw  of  extraordinary  merit" —  Diary, 
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Garth. 


CHAPTER  CVIIL 

CONTINUATION  OF  THE  LIFB  OF  LORD  80MERS  TILL  HE  WAS 
DBFRIVED  OF   THE  GREAT  SEAL. 

This  appointment  gave  satisfaction  to  all  classes  of  the  com- 
munity^ except  violent  political  opponents.  "  All  people," 
says  Burnet,  "  were  now  grown  weary  of  the  Great  Seal's 
being  in  commission :  it  made  the  proceedings  in  Chancery  to 
be  both  more  dilatory  and  more  expensive;  and  there  were 
such  exceptions  made  to  the  decrees  of  the  Commissioners,  that 
appeals  were  brought  against  most  of  them,  and  frequently 
they  were  reversed.  Sir  John  Somers  had  now  got  great  re- 
putation, both  in  his  post  of  Attorney  General  and  in  the 
House  of  Commons :  so  the  Eling  gave  him  the  Great  SeaL 
He  was  very  learned  in  his  own  profession,  with  a  great  deal 
more  learning  in  other  professions,  in  divinity,  philosophy,  and 
history.  He  had  a  great  capacity  for  business,  with  an  ex- 
traordinary temper ;  for  he  was  fair  and  gentle,  perhaps  to  a 
fault,  so  that  he  had  all  the  patience  and  softness,  as  well  as 
the  justice  and  equity  becoming  a  great  magistrate.  He  had 
always  agreed  in  his  notions  with  the  Whigs,  and  had  studied 
to  bring  them  to  better  thoughts  of  the  King,  and  to  greater 
confidence  in  him."  * 

Thus  was  the  new  Lord  Keeper  hailed  in  the  "  Dispen- 
sary," by  Garth,  who,  after  describing  the  corruption  and 
oppression  which  prevailed  before  the  Kevolution,  exclaims : 

**  Haste,  and  the  matchless  Atticus  address, 
From  Heav'n  and  great  Nassau  he  has  the  mace. 
Th'  oppressed  to  his  Asylum  still  repair. 
Arts  he  supports,  and  learning  is  his  care. 
He  softens  the  harsh  rigor  of  the  laws. 
Blunts  their  keen  edge,  and  cuts  their  harpy  claws ; 
And  graciously  he  casts  a  pitying  eye 
On  the  sad  state  of  virtuous  poverty. 


Burnet,  iii.  148. 
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Whene'er  he  speaks^  Heav'ns  1  bow  the  listening  throng  CHAP. 

Dwells  on  the  melting  music  of  his  tongue ;  CVIII. 
And  when  the  power  of  eloquence  he*d  try,  . 

Here,  lightning  strikes  you ;  there,  soft  breezes  sigh.** 

On  the  first  day  of  Easter  term  following  he  was  publicly  May  s. 
installed  in  his  office,  and  took  the  oaths  in  the  Court  of  }^iiatio„ 
Chancery  in  Westminster  HalL  *     I  do  not  find  any  account  in  West- 
of  the  procession  or  of  the  speeches  on  this  occasion.     From  uju 
the  modesty  of  his  nature  it  is  probable  that  he  contrived  to 
avoid  the  attendance  of  great  nobles  and  the  parade  which 
had  given  such  delight  to  many  of  his  predecessors,  and  that, 
inwardly  resolved  to  do  his  duty  as  a  Judge,  he  avoided  the 
OBtentatious  declaration  of  his  laudable  intentions. 

He  presided  in  the  Court  of  Chancery  for  seven  years  with  Lord 
the  imbounded  applause  of  all  discerning  and  candid  men,  to  ^n  Equity 
whatever  class  or  party  belonging.    The  highest  testimony  to  Judge, 
hia  merit  consists  in  the  utterly  frivolous  charges  which  were 
^rwards  trumped  up  by  faction  against  his  judicial  conduct. 
All  contemporary  accounts  concur  in  praising  his  industry, 
his  patience,  his  courteousness,  and  the  uniform  serenity  of 
his  temper  under  every  provocation  of  petulance,  and  of  dul- 
ness,  which  is  still  more  trying.    We  must  be  contented  with  His  judg- 
the  general  description  we  have  of  his  judicial  excellence ;  for  reported, 
there  is  hardly  any  record  of  those  displays  of  learning,  ra- 
tiocination and  eloquence,  which  might  have  been  handed  down 
to  instruct  and  delight  future  generations.     Vernon  professes 
to  report  the  decisions  of  the  Court  of  Chancery  during  the 
whole  of  the  time  that  Lord  Somers  held  the  Great  Seal  f  , 
and  Peere  Williams  firom  1695  downwards  J ;  but  their  state- 
ments of  his  judgments  are  most  scanty  and  jejune,  and  we 
have  only  a  few  scattered  notices  of  cases  beforeTiim  in  other 
reporters. 

I  should  say,  that  the  great  debt  of  gratitude  we  owe  him  His  im- 
as  an  Equity  Judge  arises  from  his  introducing  and  establish-  of  EquUy* 
ing  the  principles  and  doctrines  of  the  civil  law  on  the  subjects  ^\^^  ^^^ 
of  l^acies,  trusts,  charities,  and  all  others  to  which  they 
were  properly  applicable.     The  early  Chancellors  were  well 

•  Crown  Off.  Min.  fol.  140. 

t  2  Vern.  287—373.  t  ^  Pecre  Wms. 
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CHAP,  versed  in  the  civil  as  well  as  canon  law,  bnt  they  never  thought 
cvill.  q£  laying  down  general  rules ;  and  from  the  time  that  Equity 
began  to  assume  a  systematic  form,  Lord  Nottii^ham  was  the 
only  Chancellor  who  had  ever  opened  tiie  Pandects,  or  read 
any  commentators  on  that  immortal  code.  The  habit  of  re^ 
ferring  to  the  Civil  Law  which  he  introduced,  had  been  almost 
forgotten  under  his  successors, — the  narrow-minded  Guilfotd, 
whose  only  solicitude  was  to  please  the  King  that  he  might 
keep  his  place  —  and  the  boisterous  Jeffireys,  whose  mind  was 
early  imbued  with  a  good  tincture  of  Common  Law,  but  who, 
when  he  rose  to  eminence,  was  too  much  occupied  with 
politics  and  drinking  to  do  more  than  try,  as  occasion  re* 
quired,  to  recollect  what  he  had  formerly  learned.  But 
Somers  had  kept  up  the  familiar  and  accurate  knowledge  of 
the  Civil  Law  which  he  had  acquired  while  a  student  at 
Oxford.  Now,  frequently  referriug  to  it  during  the  argu- 
ments at  the  bar  and  in  his  judgments,  he  rendered  ecme  ac- 
quaintance with  it  indispensable  to  the  practitioners,  and  he 
introduced  into  his  Court  a  fashion  for  such  researches — which 
lasted  a  considerable  time  after  he  had  left  it  If,  from  the 
training  for  the  Equity  bar,  more  recently  introduced,  whaofa 
consists  in  preparing  bills  and  answers  in  a  draughtsman's 
office,  the  pure  fountains  of  Eoman  jurisprudence  are  not 
often  approached,  the  want  is  not  so  much  felt,  after  the  eiH 
lightened  system  of  Equity  has  been  developed  a&d  may  be 
found  in  the  Digest  of  Chancery  Beports; — audit  is  not  now 
very  material  that  "  the  doctrine  of  the  Court  ^  is  supposed 
to  be  the  invention  of  Lord  Somers,  Lord  Cowper,  cMr  Lord 
Hardwicke,  although  these  great  judges  drew  it  from  Ulpian, 
from  Yinniui,  or  from  Voet.* 

I  will  mention  as  a  specimen,  that,  following  the  Civil  Law» 
Lord  Somers,  contrary  to  some  former  English  authorities^ 
laid  down  the  rule  which  has  been  acknowledged  ever  since, 
that  a  bequest  of  chattels  of  a  durable  character,  such  as  pio* 

*  Let  it  not  be  supposed  that  I  mean  to  throw  any  peculiar  reflection  on 
Equity  counsel,  who  are  deserving  of  all  respect ;  for  I  hare  heard  it  repeatedly 
observed  in  the  Court  of  King*8  Bench, — **  according  to  the  saying  of  Lord  Rale, 
Qui  prior  e$t  tempore  potior  est  Jure,''  and  "let  us  nerer  forget  the  edebfated 
maxim  of  Lord  Bacon^  Non  potest  adtbaci  excepHo  epudem  rei^  eu^  pttUmr  dism- 
lutioJ" 
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tnree,  to  one  for  life, — remainder  to  another, — is  valid,  on     chap. 

CVIII 
the  gronnd  that  the  use  of  the  thing  only  shall  be  construed  '^ 


to  pass  to  the  first  taker,  and  not  the  thing  itself;  although 
a  gift  for  life  of  chattels  qu{B  ipso  usu  consumuntuTy  as  com 
or  wine,  if  specific,  is  a  gift  of  the  property,  and  the  old  rule 
aittll  prevail.* — So  he  settled  the  rule,  that  if  there  be  a 
legacy  to  a  daughter,  on  condition  that  she  do  not  marry 
without  consent  of  her  guardian,  the  condition  shall  be  con- 
toied  only  in  terrorem,  and,  marrying  without  consent,  she 
Aall  still  have  her  l^acy,  unless  there  be  a  bequest  over  to 
another,  in  which  case,  marrying  without  consent,  she  loses 
thelegacy.t 

I  do  not  find  ihat  any  of  Lord  Somers's  decrees  were  re-  Oneof  hU 
yenedy  except  that  in  Lawrence  v.  Lmorence,  respecting  an  r^!J^J^ 
implied  bar  of  dower,  by  acceptance  gf  a  bequest  of  person- 
alty, and  a  devise  of  part  of  the  real  estate  under  a  will,  which 
deyised  the  residue  of  the  real  estate  to  a  stranger.  He 
rakd,  according  to  the  intention,  that  dower  was  barred,  but 
it  was  held,  on  a  re-hearing  by  Lord  Keeper  Wright,  and 
•fterwards,  on  appeal,  by  the  House  of  Lords,  that  dower 
m^ht  still  be  claimed,  as  it  was  not  barred  expressly.  % 

More  I  cannot  venture  to  say  of  Somers  as  a  dispenser  of 
Equity.  But  while  he  held  the  Great  Seal  he  had  very  im- 
portant judicial  duties  to  perform  upon  a  trial  before  the 
Peers  for  murder,  and  upon  a  writ  of  error  from  the  Court 
of  Exchequer. 

The  same  Lord  Mohun  whom  he  had  prosecuted  for  murder  He  presides 
when  Attorney  General,  had  been  concerned,  along  with  the  High'*^ 
Eari  of  Warwick,  in  an  affray  in  a  tavern,  in  which  swords  Steward  at 
were  drawn,  and  a  gentleman  of  the  name  of  Goote  was  ^^^  p^^ 
killed.      The  two    noble   lords   being   capitally   arraigned,  ^o'  murder. 
Scmiers  acted  as  Lord  High  Steward,  and  conducted  himself 
<»  the  occasion   with   true   dignity   and  propriety.     Lord 
Warwick  appearing  at  the  bar,  with  the  gentleman-gaoler  of 
die  Tower  standing  by  his  side,  holding  an  axe,  the  edge  as 

•  Hjrdc*.  Ptorat,  1  P.  Wnw,  1.;  2  Vern.  331. 
t  Stratton  v,  Grjnies,  2  Vern.,  357. 

t  Howtftf,  Lord  Somera'a  riew  of  making  it  a  question  of  intention  was 
■"Mil  frfooiwl  by  Lord  Eldon,  in  Gtrthshore  v.  Chailie,  10  Ves.  20. 

VOL.   IV.  I 
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CHAP,  yet  turned  from  the  prisoner,  his  Grace  said  to  him,  '*  It 
'  ought  to  be  a  support  to  your  mind  sufficient  to  keep  you 
from  sinking  under  the  weight  of  such  an  accusation,  that 
you  are  to  be  tried  before  so  noble,  discerning,  and  equal 
Judges,  that  nothing  but  your  own  guilt  can  hurt  you*  No 
evidence  will  be  received  but  what  is  warranted  by  law  ;  no 
weight  will  be  laid  upon  the  evidence  but  what  is  agreeable 
to  justice ;  no  advantage  will  be  taken  of  your  Lordship's 
little  experience  in  proceedings  of  this  nature ;  nor  will  it 
turn  to  your  prejudice  that  you  have  not  the  assistance  of 
counsel  in  your  defence  as  to  the  fact  (which  cannot  be 
allowed  by  law),  and  their  Lordships  have  already  assigned 
you  counsel,  if  any  matters  of  law  should  arise." 

Lord  Warwick  was  found  guilty  of  manslaughter,  and 
allowed  the  benefit  of  his  peerage ;  but  Lord  Mohun  was 
entirely  acquitted,  on  evidence  that  he  had  himself  received  a 
wound  in  trying  to  part  the  combatants,  and  he  volunteered 
a  promise,  which  he  literally  kept,  **  not  to  give  their  Lord- 
ships any  trouble  of  this  sort  for  the  future,"— as  in  his  neiit 
duel  he  and  the  Duke  of  Hamilton,  his  antagonist,  were  both 
killed  on  the  spot.  * 
His  famous  But  the  grand  monument  of  Somers's  stupendous  industry, 
in^th™^"^  learning,  and  ability  as  a  Judge,  was  his  celebrated  judgment 
Bankers'  in  the  "  Bankers'  Case."  This  arose  out  of  the  inikmooe 
shutting  up  of  the  Exchequer,  in  the  reign  of  Charles  IL, 
whereby  the  King  intercepted,  for  his  own  private  uses, 
nearly  a  million  and  a  half  of  money,  which  should  have  been 
applied  to  the  repayment  of  loans  to  the  Government,  f 
After  this  robbery  had  ruined  many  individuals,  had  de- 
stroyed public  credit,  and  had  paralysed  trade,  Charies,  as  a 
partial  indemnity,  granted  to  the  bankers,  by  way  of  interest 
at  six  per  cent,  on  their  debts,  certain  perpetual  annoities, 
which  were  charged  on  the  hereditary  excise.  The  dividends 
were  paid  till  the  year  1683,  but  never  after.  William  III. 
refusing  to  acknowledge  the  obligation  as  much  as  James  IL, 
the  bankers  presented  a  petition,  or  monstrans  de  droits  to 
the  Barons  of  the  Exchequer,  praying  for  payment  of  tbe 

•  13  St.  Tr.  909—1060.  f  Ante,  Vol.  tn.  p.  306. 
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arrean  of  the  annuities,  and  the  Attorney  General  demurred,  ^y  jl?* 
Two  questions  arose — !•  "Whether  the  grant  was  good?**  . 
2.  "Whether  this  was  the  proper  remedy?"  The  whole 
Court  held  that,  generally  speaking,  the  King  can  alienate 
or  charge  any  part  of  the  public  revenue,  although  Baron 
Lechmere  doubted  whether  the  hereditary  excise  was  not 
made  inalienable  by  act  of  parliament ;  and  they  all  agreed 
that  this  petition  was  the  proper  remedy.  So  they  gave  judg- 
ment for  the  complainants,  directing  payment  to  be  made  to 
them  at  the  receipt  of  the  Exchequer.  Thereupon  the 
Attorney  General  brought  a  writ  of  error  before  a  Court  of 
Exchequer  Chamber,  created  by  a  statute  of  Edward  II.  to 
review  the  judgments  of  the  Barons  of  the  Exchequer,  con- 
sisting of  the  Lord  Chancellor  and  the  Lord  Treasurer, 
assbted  by  the  conunon-law  Judges.  At  this  time  there  was 
no  Lord  Treasurer,  the  Treasury  being  in  commission. 
Almost  all  the  Judges  adhered  to  the  judgment  of  the  Court 
below,  except  Chief  Justice  Treby,  who  thought  that  the 
Barons  had  no  authority  to  order  the  payment,  and,  there- 
fore, that  the  remedy  by  petition  to  them  was  inapplicable. 

Somers  was  inclined  to  this  opinion  ;  but  before  he  would 
give  ju^ment,  or  say  any  thing  to  commit  himself,  or  finally 
make  up  his  mind,  he  entered  into  a  most  laborious  examina- 
tion, not  only  of  all  the  authorities  cited  at  the  bar  or  by  the 
Judges,  but  employed  many  weeks  in  perusing  old  books  and 
roeords  whieh  had  not  before  been  referred  to,  and  he  is  said 
to  have  spent  several  hundred  pounds  in  collecting  them.  He 
finally  siUisfied  himsdf  that  the  majority  of  the  Judges  were 
wrong,  and  he  supported  his  own  opinion  in  a  written 
aigument,  which  is  happily  preserved  to  us,  and  which 
Mr.  Hargrave  justly  describes  as  "  one  of  the  most  ela- 
borate ever  delivered  in  Westminster  Hall."  Having 
itated  tlie  nature  of  the  case,  he  thus,  on  very  sound 
principles,  begins  his  reasoning:  —  ^^  The  only  question 
%  whether  this  be  such  a  remedy  as  the  law  allows  for  re- 
oovenng  from  the  King  the  arrears  and  growing  payments  of 
the  annual  sums  in  question  ?  If  it  be  not,  I  am  sure  none 
of  ns  ought  to  make  the  parties'  case  better  than  the  law  has 
made  it    We  must  judge  of  property  according  to  the  rules 
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CHAP,     which  the  law  has  fixed,  and  can  make  no  new  ones,  nor 
'.    invent  new  remedies,  however  compassionate  the  case  may 
appear,  or  however  popular  it  may  seem  to  attempt  it.**     He 
then  gives  the  history  of  the  royal  revenues,  and  of  the  Court 
of  Exchequer  from  the  most  remote  times,  with  an  account 
of  the  means  afforded  for  obtaining  justice  against  the  Crown, 
and  shows  (I  think  very  conclusively)  that  although  the  King 
might  alienate  or  change   any  property  belonging  to    the 
Crown,  the  Barons  of  the  Exchequer  had  no  authority  to 
order  the  Lord  Treasurer,  to  whom  they  are  subordinate,  to 
make  any  payment  out  of  the  royal  revenue,  and  that  the 
only  remedy  was  a  "  Petition  of  right,"  addressed  directly  to 
the  Sovereign,  who  would  indorse  upon  it,  Soit  droit  fait  come 
il  est  desire  ;  and  this  being  referred  to  the  "  Keeper  of  his 
conscience,"  a  judgment  would  be  pronounced  which,  though 
not  enforced  by  legal  process,  would  effectually  procure  justice 
to  the  petitioner,  if  he  was  entitled  to  relief.     But  a  point 
was  then  made  that  in  this  Court  of  Exchequer  Chamber 
the  Judges  were  co-ordinate  with  him,  who  was  only  to  be 
considered  their  president  or  chief,    and  therefore  that  he 
cx)uld  not  reverse  the  judgment  against  the  opinion  of  the 
majority  of  them.     He  therefore  put  this  question  to  them, 
"  Whether,  as  this  Court  is  constituted,  judgment  ought  to  be 
given  according  to  the  opinion  of  the  greater  number  of  the 
Judges  who  are  by  the  Lord  Chancellor  and  Lord  Treasurer 
called  to  their  assistance,  notwithstanding  they  themselves 
are  of  a  different  opinion  ?"     Three  declared  that  the  opinion 
of  the  majority  of  the  Judges  ought  to  prevail,  and  seven 
the  contrary.     The  Lord  Keeper  said  that,  on  this  point,,  he 
agreed  with  the  majority,  and  thereupon  he  reversed    the 
judgment  of  the  Barons  of  the  Exchequer.     A  writ  of  error 
on  this  reversal  was  brought  in  the  House  of  Lords,  where 
the  reversal  was  reversed,  and  the  original  judgment   was 
restored.     But  (as  we  shall  see)  Lord  Somers's  political  in- 
fluence was  then  declining,  and  in  those  days,  all  the  I^rd3 
voting  on  appeals  and  writs  of  error,  the  result  was  often 
produced  by  canvass  or  by  political  bias.     Seven  temporal  and 
four  spiritual  Peers  (among  them  Burnet,  Bishop  of  Salis- 
bury) protested  against  this  revei^al.     It  seems  at  last  to  bave 
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been  made  a  party  question.  *     Indeed,  Somers  was  suspected    <^  H  A  P. 
of  a  wish  to  please  the  King,  but  his  argument  is  a  sufficient  


refutation  of  this  calunmy.  On  the  other  side  there  was 
much  solicitation,  the  stake  being  unprecedently  great,  and 
many  powerful  individuals  being  interested  in  it — The  mat- 
ter was  finally  compromised  by  a  parliamentary  grant  of  half 
the  amount  demanded,  f 

As  the  granting  of  divorces  in  the  House  of  Lords  is  rather  Practice 
a  judicial  than  a  legislative  act,  I  may  prpperly  here  mention  ^*^"{|^ 
that,  while  Somers  presided  on  the  woolsack,  the  practice  was  divorces  by 
established  of  a  parliamentary   dissolution  of  marriage  by  fi^m^ent,*'' 
reason  of  the  adultery  of  the  wife.     The  first  case  of  this 
sort  which    came   before   him,   was   that  of  the   infamous 
Countess  of  Macclesfield,  the  mother  of  Savage ;  and,  by  the    - 
Chancellor's  advice,  the  adultery  being  clearly  established, 
the  bill  passed,  although  there  had  not  been  a  divorce  ct,  mensd 
ef  thoro  in  the  Ecclesiastical  Court.{   This  was  followed  by  the 
Duchess  of  Norfolk's  case.     She  had  twice  defeated  an  ap-  Feb.  I699. 
plication  to  parliament  by  the  Duke  for  a  divorce ;  but  on 
fresh  evidence  of  her  guilt  being  adduced,  together  with  the 
verdict  of  the  jury  in  the  Duke's  action  against  her  paramour. 
Lord  Somers  advised  that  the  relief  prayed  for  should  be 
granted,  and  the  bill  passed.  §     It  is  nmch  to  be  regretted 
that  he  did  not  establish  a  judicial  tribunal,  with  power  to 
dissolve  marriage  on  proof  of  the  wife's  adultery,  and  that  he 
did  not  rescue  the  English  nation  from  the  reproach  of  the 
action  for   **  criminal   conversation,"   whereby  an   English 
husband  seeks  a  pecuniary  benefit  from  his  own  dishonour. 

Lord  Somers  gave  high  satisfaction  in  disposing  of  the 
proper  judicial  business  of  the  House  upon  appeals  and  writs 

*  The  Jacobites  rejoiced  much  in  this  reversal,  and  '*  downright  Shippen,"  in 
his  doggerel,  thus  insulted  Somers  t 

"  An  unjust  judge,  and  blemish  of  the  mace  — 
Witness  the  bankers'  long-depending  case." 

^  hf  impartial  persons  the  judgment  was  so  much  admired,  that  the  com- 
i^luQeat  to.it  was  eagerly  repeated:    **  The  Chancellor's  arguments  are  like 
S^omctrical  stairs,  supporting  each  other.** 
'  t  1«  A  IS  W.  S.  a  12,  1.0.     See  14  St.  Tr.  1—1 14. 

.J4A^.  Hi«t-  1173.     X>r.  Johnson^  in  his  "  Life  of  Sarage,"  incorrectly 
stales  that  ♦*  the  Countess  confessed  that  Earl  Rivers  was  the  father  of  her  child ;  ** 
■^  In*  q|ie  resblutely  ataerted  her  hmoeence. 
§  Macqucen,  572.  ;  Lords'  Journ. 
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cvm'     ^^  errors,  and  he  acquired  much  credit  by  vigorously  main- 

taining  the  jurisdiction  of  the  English  House  of  Lords  over 

March,        appeals  from  the  Irish  Courts  of  Equity.* 
1699.  jjg  ^g^  likewise  of  great  service  in  enforcing  the  attend- 

ance of  the  Judges  as  assistants  to  the  Peers.      While  he 
remained  a  Commoner,  and  therefore  presided  on  the  wool- 
sack only  as  Sgeaker,  there  was  cast  upon  him  the  painful 
duty  of  reprimanding  these  venerable  sages  of  the  law  for 
negligence.     On  the  8th  of  February,  1694,  an  order  was 
made  that  "  all  the  Judges  do  attend  this  House  to-morrow, 
immediately  upon   the  rising  of  the  respective  Courts,  in 
Westminster  Hall,  and  do  not  go  away  until  the  rising  of  the 
i^eper        Housc."     The  Judgcs  attended  accordingly  on  the  foUovring 
Somers  re-    day,  and  were  thus  addressed  by  the  Lord  Keeper  (in  pur- 
the  Judges    suancc  of  a  previous  instruction  from  the  House) :  **  I  am 
for  not  at-    commanded  to  tell  you,  that  you  have  the  honour  to  be  the 

tending  the  .  ,  -i    i      xt  i  .  n 

House  of  assistants  here ;  and  the  House  takes  notice  of  your  great  neg- 
of  Lords,  ligence  in  your  attendance.  You  have  had  sometimes  warning 
given  you,  though  not  with  so  much  solemnity  as  I  am  directed 
now  to  do  it.  If  this  fault  be  not  amended  for  the  future, 
the  House  will  proceed  with  great  severity  against  you.'' 
This  rebuke  seems  scarcely  to  have  answered  its  purpose; 
for,  on  the  3d  of  December,  1694,  it  was  "ordered  that  all 
the  Judges  do  attend  this  House  to-morrow,  at  twelve  of  the 
clock,  except  such  whose  attendance  is  at  present  necessary 
in  the  courts  of  law  or  equity;  and  that  the  reprimand 
given  to  the  Judges  the  9th  of  February  last  be  then  re- 
peated to  them."  On  the  following  morning  "  the  Lord 
Keeper,  pursuant  to  the  order  of  yesterday,  repeated  to 
the  Judges  the  reprimand  before  administered  to  them.*' 
Unluckily,  we  have  no  further  account  of  this  ceremony ; 
but  it  proved  effectual,  as  the  Judges  appear  ever  after  to 

*  The  Irish  House  of  Lords  had  claimed  this  jurisdiction,  and  had  com- 
mitted John  Campbell  to  prison  for  a  breach  of  priyilege,  in  serving  the  Bfshoip 
of  Derry  with  an  order  of  the  English  House  of  Lords.'  My  clansman  was 
released ;  and  the  attempt  was  renewed  by  the  Irish  House  of  Lords  in  1717; 
but  they  did  not  carry  their  point  till  1783. 


'  Lords*  Journ. 
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have  given  entire  satiafaction  to  the  House  by  their  diligence     ^y^ j ' 
and  assiduity.  *  

Having  followed  Somers  as  a  Judge  nearly  to  the  close  of 
hU  official  career,'  we  must  now  regard  him  in  a  character  in 
which  he  drew  much  more  public  attention — as  a  member  of 
the  government. 

While  he  continued  in  office  the  administration  of  affairs  P^pw^ 
at  home  was  chiefly  intrusted  to  him.  The  King  conducted  the  King 
hia  diplomatic  negotiations  nearly  as  much  as  his  campaigns  *^^|"j" 
without  ministerial  advice,  but  he  was  rather  indifferent  as  cial  patron- 
to  civil  appointments  and  domestic  measures,  except  in  as  *^®' 
far  as  they  bore  upon  his  foreign  policy.  Yet  it  is  a  curious 
fact  that  Somers  had  a  violent  fracas  with  his  royal  master 
immediately  after  his  appointment,  and  this  led  to  the  cor- 
diality which  subsequently  prevailed  between  them.  The 
Great  Seal  haying  been  in  commission  since  the  commence- 
ment of  this  reign,  William,  without  consulting  the  Lords 
Commissioners,  had  personally  exercised  all  the  judicial  pa- 
tronage connected  with  it,  and  thought  he  was  still  to  follow 
the  same  course.  The  very  day  after  the  transfer  of  the 
Great  Seal  he  set  off  for  Flanders  to  fight  the  battle  of 
Landon,  and  not  a  word  being  said  to  the  Lord  Keeper 
about  filling  up  vacancies  then  existing  in  legal  offices,  sent 
him  orders  by  the  Earl  of  Nottingham,  the  Secretary  of 
State,  as  if  he  had  been  a  mere  clerk  in  a  public  office, — to 
make  out  patents  creating  Sir  William  Rawlinson,  Chief 
Baron  of  the  Exchequer ;  Sir  William  Wogan,  Chief  Justice 
of  Chester;  and  Mr.  Ward,  Attorney  General.  Somers  re- 
solved not  to  hold  the  Great  Seal  on  such  terms,  believing 
that  the  King  erred  from  ignorance  of  our  customs,  and, 
wiahing  to  instruct  him  in  his  duties, — while  William  was 
Btill  at  Harwich,  waiting  for  a  fair  wind,  sent  to  him  by  a 

*  Lordi  JoumdU,  —  MaeqneeiC$  PracHee  of  the  House  tf  Lordt^  41.  At  tliis 
tiaM,  the  Judges  were  expected  to  attend  the  House  of  Lords  from  day  to  day, 
vititfiut  any  special  summons,  for  the  purpose  of  carrying  messages  to  the  House 
9i  CooMDon^  aqd  giving  their  advice  on  any  question  which  might  arise.  Kow 
tbej  are  only  employed  as  messengers  on  very  important  occasions,  as  to  carry 
to  the  House  of  Commons  bills  respecting  the  royal  family ;  and  they  are  spe- 
cially soramoned  when  it  is  wished  that  they  should  advise  the  House  on  ques- 
tions of  law  arising  out  of  judicial  proceedings  or  bills  pending. 
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CHAP,     epacial  messenger  the  following  respeotftil,  muily,  and  dig- 
nified  remonstrance : 

•<M«f«fa37.  1663. 

Lord  **  May  it  please  your  Majesty, 

Keeper's  u  ji  jg  ^^  gmall  misfortune  to  me  that  before  I  enter  upoo 

letter  to  ,  .11.1  -xr   ' 

the  King  the  execution  of  the  great  trust  with  which  your  M^esty 
iSf *'*tion  ^^  ^^°  pleased  to  honour  me,  I  should  find  myself  under 
of  Great  the  necessity  of  giving  your  Majesty  a  trouble  in  relation 
to  it. 

**  Nothing  but  the  utmost  concern  for  your  service  could 
have  brought  me  to  do  it  now,  or  shall  ever  hereafter  lend 
me  to  do  the  like. 

"My  Lord  Nottingham,  since  your  departure,  has  toM 
me  Sir  William  Rawlinson  is  to  be  Chief  Baron,  Sir  WilliiMB 
Wogan  Chief  Justice  of  Chester,  and  Mr*  Ward  Attorney 
General. 

"  Your  Majesty  having  laid  no  commands  on  me  relating 
to  any  of  them,  I  think  it  my  duty,  before  I  act  any  thing 
in  this  matter,  with  all  humility,  to  represent  to  your  Mfyestjr 
what  consequence  it  may  have. 

"  The  lawyers  being  spread  over  every  part  of  the  kipg4<>cii 
and  having  a  great  influence  among  the  people,  the  m^tho4 
used  to  unite  them  in  their  service  to  the  Crowiv  had.  been 
by  obliging  them  to  a  dependance  upon  the  Great  Seed 
for  their  promotion  where  they  merited.  This  has  always 
given  a  weight  to  that  office  in  public  afiairs,  and,  if  I 
undei*stand  your  Majesty  right,  the  making  the  Great  Seal 
thus  considerable  was  one  of  the  efiects  you  expected  from 
placing  it  in  a  single  hand.  But  I  submit  to  your  Majesty 
how  far  this  is  likely  to  succeed,  or  any  other  of  your 
Majesty's  ends  be  answered,  if  such  eminent  offices  are 
disposed  of  in  such  a  manner  at  my  entrance  on  this  charge. 
"  I  do  not  meddle  on  any  consideration  of  the  persons 
themselves,  though  I  know  not  but  your  Majesty  might 
expect  it  from  me ;  and  it  may  not  be  improper  to  observe  to 
your  Majesty  how  much  it  has  been  to  the  honour  of  your 
reign,  that  your  Judges  have  been  of  known  ability  in  tibe 
law,   and  that   it  is  the  particular  concern  of  the  Crown 
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tiiat  the  Chief  Baron  ^ould  be  experienced  in  the  course  of    chap. 
the  Exchequer^  and  knowing  in  the  Common  Law. 

"  As  to  the  place  of  the  Attorney,  your  Majesty  having 
been  pleased  to  express  your  purpose  to  advance  Sir  Thomas 
Trevor  to  that  office  to  several  persons,  it  was  not  in  my 
power  to  make  it  a  secret ;  and  your  Majesty  having  divers 
times  commanded  me  to  find  out  a  Solicitor,  I  was  under  the 
necessity  of  proposing  it  to  Mr.  Ward,  whom  I  thought 
a  fit  person,  before  I  could  name  him  to  your  Majesty,  and 
80  that  could  not  be  concealed 

•**Thi8  being  the  case,  let  me  humbly  offer  it  to  your 
Maj^y's  consideration  whether,  if  the  passing  these  patents 
must  be  the  first  use  I  am  to  make  of  the  Seal,  it  can  be 
supposed  I  have  that  credit  which  ought  always  to  go  along 
with  it,  and  without  which  it  is  impossible  it  should  reach 
any  part  of  what  your  Majesty  aimed  at  in  the  change. 

Your  Majesty  will  bear  me  witness  that  I  had  a  just 
prospect  of  the  difficulties  of  this  charge,  and  that  nothing 
but  a  perfect  resignation  to  your  Majesty,  together  with 
a  gtacious  assurance  of  your  support,  engaged  me  to  under- 
take it  Upon  this  support  I  do  and  must  depend,  and 
•whatever  your  Majesty  might  expect  from  the  Seal  in  my 
liMd  must  fail  if  there  be  any  the  least  want  of  iL 

**  Having  discharged  my  duty  in  this  faithful  representation 
to  your  Majesty,  I  lay  the  Seal  and  myself  at  your  Majesty's 
feef,  with  an  entire  submission  to  your  will  and  pleasure. 
''  I  am, 
**  May  it  please  your  Majesty, 

**  Your  Majesty's  most  dutiful, 

*'  Most  obedient,  and  most  humble 
"  Subject  and  Servant, 

*^  J.  SOMERS." 

Tte  result  was  most  creditable  to  both  parties.     William  Cordiality 
defined  to  accept  the  tendered  resignation  of  the  Great  Seal ;  ^^"^^^ 
Saclidmed  any  intention  to  slight  one  who  had  been  so  useful  restored, 
to^his  cause,  and  for  whose  learning,  ability,  and  integrity,  he 
Ittd  Btich  respect ;  and  expressing  a  hope  that  the  persons  pro- 
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CHAP,     posed  for  the  vacant  offices  in  the  law,  who  had  been  all 

CVIII.  ... 

[__  strongly  recommended  to  him,  might  be  considered  not  unfit* 

promised  that  in  future  all  such  appointments  should  be  made 
by  the  advice  of  the  Lord  Keeper.  The  patents  for  Bawlin^ 
son,  Wogan,  and  Ward,  were  accordingly  made  out, — and 
William  was  faithful  to  his  engagement.  The  office  of  At- 
torney General  soon  again  becoming  vacant.  Sir  Thomas 
Trevor,  the  Lord  Keeper's  protege,  was  appointed  to  it,  and 
the  Great  Seal  was  restored  to  all  its  ancient  consequence. 
Ever  after  there  was  the  most  perfect  good  understanding 
between  the  King  and  his  minister, — the  charge  against  the 
latter  subsequently  being  that  he  had  too  implicitly  complied 
with  the  royal  wilL 
Part  taken  Dowu  to  1697  Somcrs  rcfuscd  to  accept  a  peerage,  and  the 
in  PaHbT  fiwhiou  of  the  Lord  Keeper  addressing  the  two  Houses  at  the 
mentary  commencement  and  close  of  the  session  had  passed  away,  the 
\n^  '  King  in  person  delivering  a  speech,  for  which  his  ministers 
were  considered  responsible.  For  some  years,  therefore, 
Somers,  sitting  on  the  woolsack  in  the  House  of  Lords,  had 
only,  as  Speaker,  to  put  the  question,  and  his  name  seldom 
appears  in  the  accounts  of  parliamentary  proceedings,  although 
parliament,  which,  in  the  eight  years  immedLately  before  the 
Revolution,  sat  only  two  months,  had  now  regidar  sessions, 
lasting  a  considerable  portion  of  every  year.*  But  taking  no 
part  in  debate,  he  regulated,  in  a  great  degree,  the  resolves 
of  the  Upper  House,  and  the  King  was  implicitly  guided 
by  his  opinions  in  giving  the  royal  assent  to  bills,  or  rejecting 
them  by  the  exercise  of  the  royal  veto,  which  had  not  yet 
become  a  dormant  prerogative  of  the  crown. 

The  first  very  important  deliberation  they  had  together 
was  with  respect  to  the  liberty  of  the  press.  Notwithstanding 
Milton's  inimitable  defence  of  "  Unlicensed  Printing  f,"  even 

*  Under  date  2d  May,  1693>  when  the  two  Houses  met  according  to  the  pro^ 
rogation  —  that  they  rai^t  be  again  prorogued,  there  is  this  entry  in  the  Jouroal« 
of  the  Lords :  "This  day  Sir  John  Somers,  Knight,  Lord  Keeper  of  the  Great 
Seal  of  England,  first  sat  as  Speaker  in  the  House  of  Peers.**  He  was  after- 
wards enumerated  at  the  top  of  the  list  of  Peers  present  as  "  Dovn.  Cu$t  Ma^ 
Sig.**  till  he  was  made  Chancellor  and  a  Peer  in  1697. 

f  **  Areopagitica ;  a  Speech  for  the  Liberty  of  unlicensed  Printing,  —  to  the 
Parliament  of  England." 
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at  the  Revolution  the  public  mind  was  not  preparedTSr  the     ^,^,^,^' 
abolition  of  the  restrictions  which  had  been  imposed  upon ^ 


authors,  first   by   proclamations   and   decrees   of   the    Star 
Chamber,  and  then  by  statutes.     The  licensing  act,  which  Expiration 
had  inadvertently  been  suffered  to  expire  in  1679,  and  had  licensing 
been  revived  by  James  IL's  parliament  in  1685,  was  in  1692   -^*^'- 
continued  till  the  end  of  the  then  next  session  of  parliament.* 
Was  the  experiment  to  be  made,  of  trusting  to  the  punish" 
ment  of  such  as  publish  any  thing  dangerous  to  the  public 
or  injurious  to  individuals  ?   William,  who  had  seen  the  harm- 
lessness  of  a  free  press  in  his  own  country,  took  the  liberal 
side ;  but  the  few  Tory  members  of  the  Cabinet  very  plau- 
sibly urged  that  prevention  was  better  than  punishment,  and 
that  it  was  the  duty  of  the  state  to  restrain  as  far  as  possible 
from  the  publication  of  libels  as  from  the  commission  of  other 
crimes.    Somers  prevailed  by  pointing  out  not  only  the  vexa- 
tiousness,  but  the  utter  inefficiency  of  the  desired  regulations, 
m  spite  of  which  there  had  been  more  libels  published  upon 
the  government  and  on  private  character  since  the  Revolu- 
tion than  during  any  former  period  of  our  history.     "  Un-  Liberty  of 
licensed  printing  "  was  thus  for  ever  established  in  England,  ^^^  J*'*^**- 
and  now  we  have  only  to  be  watchful  that  the  press  be  not 
itself  turned  into  an  engine  of  tyranny,  f 

The  next  subject  of  debate  in  the  Cabinet  was  the  **  Place  n^  advises 
Bill."     The  disappointed  Tory  party  combining  with  a  few  **'*^  ^'"^ 
disappointed  individual  Whigs,  and  a  section  of  politicians   piace  Bill. 
actuated  by  disinterested  but  absurd  notions  of  government, 
had  passed  a  bill  by  which  no  one  holding  any  place  of  profit 
under  the  Crown  should  be  permitted  to  sit  in  the  House  of 
Commons.     The  great  argument  for  it  was,  that  the  misrule 
in  Charles  IL's  reign  was  chiefly  to  be  ascribed  to  his  **  Pen- 
sioners' Parliament."    But  wise  men  clearly  saw  that  though 
Ae  House  of  Commons  might  he  corrupted  by  a  majority  of  its 
members  being  placemen,  it  could  not  possibly  exercise  the 
f  mictions  vested  in  it  by  the  constitution,  and  that  it  would  soon 
become  useless  and  despised,  if  all  the  ministers  of  the  Crown 

•  Sut  IS  &  14  Car.  2.  c.  35.    1  Jac  %  c.  17.    4  &  5  W.  &  M.  c.  24.  s.  14. 
t.Sec  Hall.  Const,  Hist.  iii.  126. 
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CHAP,     were  excluded  from  it.     Somers,  therefore,  manfully  coih 
^^^^  •     curred  in  the  opinion  that  the  Bill  should  be  stopped  by  the 


Jan,  1694.  ^Y^^  VETO,  and  when  its  title  was  read  in  the  presence  of 
the  two  Houses,  their  Majesties  being  on  their  thrones,  the 
answer  was  "  Le  Roy  et  la  Reyne  s'aviseront."* 
The  Tricn-       In  the  end  of  the  same  year  the  "  Triennial  Bill"  a  second 
once^'"*     time  passed  both  Houses.     The  King  had  before  vetoed  it, 
vetoed,  re-    and  Burnet  says,  it  was  to  soften  the  distaste  which  this  jffo* 
Mserj**^*    ceeding  gave  that  Somera  was  appointed  to  the  Great  SeaLf 
Most  extravagant  notions  were  entertained  of  the  benefits  to 
be  derived  from  the  bill,  which  many  thought  would  produce 
complete  purity  of  election,  would  insure  the  return  of  inde- 
pendent members,  would  render  all  proceedings  in  parliament 
patriotic  and  wise,   and  would  renew  and   perpetuate  the 
Golden  Age  in  England.  J     We  must  remember  that  there 
were  many  living  who  had  known  one  parliament  laat  nearly 
eighteen  years,  and  who  had  seen  years  elapse  filled  with 
abuses,  without  any  parliament  sitting  to  redress  them.     The 
King  was  still  hostile  to  the  measure,  recollecting  that  the 
Triennial  Bill  in  Charles  I.'s  time  was  the  signal  for  the  civil 
war.     But  Somcrs  pointed  out  to  him  that  this  bill  was  free 
from  the  obnoxious  clauses  which  had  been  assigned  by  Lord 
Clarendon  as  the  reasons  for  repealing  that  act ;  that  its  pro- 
visions were  perfectly  consistent  with  the  full  exercise  of  the 
prerogative  in  a  limited  monarchy ;  and  that,  in  the  temper 
in  which  the  nation  then  was,  it  could  not  be  again  rejected 
without  making  many,  hitherto  well  affected  to  him,  turn 
Dec  1690.  their  longing  eyes  to  St.  Germaine's.     The  royal  assent  was 
accordingly  given  to  the  bill§,  and,  although  much  disap- 
pointment was  experienced  (as  after  the  passing  of  our  Re- 
form Bill),   it  worked  well  till  the  accession  of  George  I., 
when  a  House  of  Commons,  which  had  been  elected  for  three 
years,  resolved  to  sit  for  seven. 
Death  of  Queen  Mary   dying   soon   after   the  Triennial  Bill  waa 

Ma^"        passed,  the  Lord  Keeper  successfully  exerted  himself  to  bring, 

♦  5  Pari.  Hist.  828.  t  O.  T.  iii.  143. 

\  O.  T.  ill  18a.  §  6  W.  &  M.  c.  2. 
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about  a  reconciliation  between  the  King  and  the  Princess     CHAP. 

Anne,  who  had  long  been  estranged  from  the  Court.     Enter-    * 

ing  the  royal  closet,  he  found  William  in  such  an  agony  of 
grief  as  not  even  to  be  conscious  of  his  presence.  When 
Somers  had  broken  silence,  and  regretted  the  feuds  in  the 
royal  family,  the  King  sdd,  "  My  Lord,  do  what  you  will.  I 
can  think  of  no  business."  By  the  agency  of  Somers  an 
interview  was  arranged,  in  which  the  King  received  the 
Princess  with  cordiality,  and  informed  her  that  the  palace  of 
St  Jameses  should  be  appropriated  for  her  future  residence. 
The  Lord  Keeper  had'* still  the  painful  duty  to  discharge  of 
delivering  to  the  King,  at  Kensington,  the  address  of  con- 
dolence voted  by  the  Lords  on  this  melancholy  occasion,  and 
receiving  the  King's  simple  and  pathetic  answer:  "I  Dec  si. 
heartily  thank  you  for  your  kindness,  but  much  more  for  the  '^^^* 
sense  you  show  of  our  great  loss,  which  is  above  what  I  can 
express,** 

WiHiam  now  bearing  undivided  sway,  nominally  as  well  as  New  Great 
really,  a  new  Great  Seal  was  immediately  ordered,  suited  to  ^^^* 
the  alteration  in  the  royal  style,  and  was  delivered  to  the 
Lord  Keeper.*  But  Mary  having  considered  it  her  duty,  as 
a  good  wife,  not  to  interfere  in  the  administration  of  the 
government,  except  in  matters  of  form,  this  melancholy  event 
made  no  difference  in  his  position. 

In  1695  Lord  Keeper  Somers  gave  his  countenance  to  the  Bill  for  re- 
bill  for  allowing  a  full  defence  by  counsel,  together  with  a  g\»*at»"g 
copy  of  the  indictment,  and  a  list  of  the  jurors  and  the  wit-  high  trca- 
nesses,  in  cases  of  treason ;  but  it  is  doubtful  whether  it  would  ^^' 
have  passed  if  Lord  Ashley,  afterwards  Earl  of  Shaftesbury, 
and  author  of  the  "  Characteristics,*'  had  not  broken  down 
while  delivering,  in  the  House  of  Commons,  a  set  speech  in 
support  of  it,  and  being  called  upon  to  go  on,  had  not  electri- 
fied the  House  by  observing,  **  If  I,  sir,  who  rise  only  to 
give  my  opinion  on  a  bill  now  pending,  in  the  fate  of  wTiich 
t  have  no  personal  interest,  am  so  confounded  that  I  am 
unable  to  express  the  least  of  what  I  proposed  to  say,  what 
must  the  condition  of  that  man  be  who,  without  any  assist- 

•   Books  of  Privy  Council,  1694. 
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ance^  is  called  to  plead  for  his  life,  for  his  honour,  aad  for  fais 
posterity?"*  A  clause  was  added  in  the  Lords,  (as  some 
very  unwarrantably  say,  on  the  suggestion  of  iSomers,  with  a 
view  to  defeat  the  bill,)  "  that  on  the  trial  of  a  peer  or  peeress 
for  treason,  all  peers  should  be  sununoned,  and  be  entitled  to 
sit,"—  to  which  it  was  thought  the  Commons  would  not  agree. 
But  why  should  it  be  supposed  that  the  Commons  would 
object  to  peers  being  fairly  tried  as  well  as  themselyes? 
—  and  there  is  no  authority  for  asserting  that  Somers  dis* 
approved  of  the  bilL  The  royal  assent  was  given  to  it 
without  any  hesitation,  f  * 

The  Lord  Keeper  took  an  active  part  in  what  was  ooib- 
sidered  one  of  the  great  measures  of  William's  reign — the 
reformation  of  the  monetary  system  by  a  recoinage ;  and  he 
suggested,  and  strongly  ui^ed,  a  plan  by  which  the  clipping 
of  money  would  have  been  instantly  stopped,  and  sevend 
millions  would  have  been  saved  to  the  nation.  X 

There  was  now  a  strong  desire  that  he  should  take  part  ia 
the  debates  in  the  House  of  Lords,  and  the  King  actually 
made  out  a  warrant  for  conferring  a  peerage  upon  him.  This 
was  enclosed  to  him  in  a  letter  from  the  Duke  of  Shrews- 
bury, who  was  supposed  to  have  great  influence  over  him, 
and  who  wrote,  "  The  King  is  really  convinced  that  it  is  for 
his  service  that  you  should  accept  of  a  title.  I  beg  the 
answer  I  may  have  may  be  a  bill  for  the  King's  signing.  § 


♦  5  Pari.  Hist  966.  t  7  W.  3.  c  3. 

I  "  The  Lord  Keeper  Somers  did  indeed  propose  that  which  would  have  put 
an  effectual  stop  to  clipping  for  the  future :  it  was,  that  a  proclamation  should 
be  prt^pared  with  such  secrecy  as  to  be  published  all  over  England  on  the 
same  day,  ordering  money  to  pass  only  by  weight ;  but  at  the  same  time,  durin<f 
three  or  four  days  after  the  proclamation,  all  persons  in  every  county  that  had 
money  should  bring  it  in  to  be  told  and  weighed ;  and  the  difference  was  to  be 
registered,  and  the  money  to  be  sealed  up,  to  the  end  of  the  time  given,  and 
then  to  be  restored  to  the  owners :  and  an  assurance  was  to  be  given  that  thU 
deficiency  in  weight  should  be  laid  before  the  parliament,  to  be  supplied  another 
way,  and  to  be  allowed  them  in  the  following  taxes.**  The  King  liked  the  pnv 
posal ;  but  it  was  overruled,  from  an  apprehension  that  it  might  give  a  shock  to 
commercial  credit  —  Burnet^  iii.  20i. 

§  Tlie  course  of  making  out  a  patent  of  peerage  is,  that  upon  warrant  under 
the  sign  manual,  and  countersigned  by  a  secretary  of  state,  a  bill  is  prepared  ott 
parchment  by  the  Attorney  General,  which  is  a  draught  of  the  grant  This 
being  superscribed  by  the  Sovereign  passes  under  the  Pnvy  Seal,  and  then  corner 
the  patent  under  the  Great  Seal  —  before  which  the  peerage  is  not  completed-— 
although,  on  kissing  hands  after  the  warrant,  a  member  of  the  House  of  Com . 
mont  about  to  be  ennobled  vacates  his  seat     Anciently  a  barony  was  created 
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Ab  for  arguments,  I  have  used  all  I  have  already,  and  by     CHAP. 

your  objectione  you  may  give  me  leave  to  tell  you,  you  are  ' 

as  partial  and  unreasonable  with  too  much  modesty  as  some 
are  with  too  much  ambition."  *  Somers  still  resolutely  re^ 
fased  the  offered  elevation. 

However,  he  had  a  temporary  dignity  thrust  upon  him.  ^.♦'^f 
William,  after  the  death  of  Mary,  still  going  abroad  yearly  tence  lie  is 
during  the  campaigning  season,  he,  by  virtue  of  the  preroga*  "'^^Jj®  J^ 
tive,  appointed  under  the  Great  Seal  <^  Lords  Justices,"  who  gency  as 
mi^t  be  considered  the  successors  of  the  ^^  Grand  Justi- 
ciars," in  the  times  of  the  Norman  Kings  and  of  the  early 
Plantagenets, —  administering  the  government  in  his  absence. 
He  Princess  Anne,  to  her  great   mortification,  was  ex- 
ehded  from  the  regency.     The  Archbishop  of  Canterbury 
was  nominally  at  the  head  of  the  Lords  Justices  who  were 
appointed,  but  the  Lord  Keeper  who  came  next,  had  the 
duties  of  the   c^ce  cast  upon  him  almost  exclusively.     If 
four  of  them  were  together,  they  were  entitled  to  the  honours 
of  royalty.     But  Somers  ever  as  much  as  possible  avoided 
parade,  and  in  the  exercise  of  authority  was  desirous  of  acting 
under  the  express  directions  of  the  King.t 

Upon  the  discovery  of  the  plot  to  assassinate  William,  in  the  ^^^  "jf^ 

beginning  of  the  year  1696,  the  Lord  Keeper  followed  a  course  magistrates 

» 

^ttfavnt  patent  by  a  writ  of  sufumons  to  pariiament,  but  was  not  acquired  so  as 
to  descend  to  heirs  till  the  Baron  had  taken  bis  seat  in  the  House  of  Peers. 
Saeh  a  peerage  descends  to  heirs  female  as  well  as  male,  and  is  usually  called 
"t  Barony  in  fee." 

*  Uordw.  St  Pap.  il  429.  In  the  prospect  of  the  accession  of  the  House 
of  Hanover,  such  a  jealousy  was  there  of  the  Sovereign  being  absent  from  the 
mlm,  that  the  Act  of  Settlement,  12  &  IS  W.  S.  c.  2.,  provided  "  that  no  person 
who  should  thereafter  come  to  the  possession  of  the  Crown  should  go  out  of  the 
dontoioos  of  England,  Scotland,  or  Ireland,"  without  consent  of  parliament. 
Qneen  Anne  never  was  or  wished  to  be  abroad ;  but  this  was  repealed  by 
I  Gea  1.  St.  8.  c  51. ;  and  Hallam  is  of  opinion  that  the  first  two  Georges,  by 
thair  freqoent  visits  to  Hanover,  made  a  bad  return  for  the  waiver  of  the  con- 
ditioo  oo  which  they  were  invited  to  the  throne.  On  gouig  beyond  the  sea, 
tbey  invariably,  according  to  ancient  usage,  appointed  a  |iegent  or  Lords  Jus- 
tieet  to  exercise  the  royal  authority  in  their  absence.  George  III.  was  never 
more  than  one  hundred  miles  from  London,  the  place  of  bis  birth.  George  I V. 
vas  only  once  abroad,  which  was  in  the  year  1821,  and  he  then  appointed  Lords 
Justices.  William  IV.  never  was  abroad  after  he  came  to  the  Crown.  Queen 
Yietoria  going  to  the  Continent  in  1843,  no  provision  was  thought  necessary 
for  the  exercise  of  the  royal  authority  in  her  absence  ;  and  the  appointment  of 
Lords  Justices  m»y  now  be  considered  to  have  fallen  into  desuetude.  See  dis^ 
CBmon  OD  this  subject  In  the  House  of  Lords,  7th  August,  184.5. 

t  Ue  was  a  Lprd  Justice  io  1695,  1696,  1697,  1698,  and  1699. 
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CHAP,     which  was  not  much  complained  of  at  the  time,  but  wts 

CVIII 

]_  afterwards  made  a  ground  of  heavy  charge  agatnet  him.     An 

on  the  a*,     association  for  the  protection  of  the  King's  person  being 
sassinatioQ    formed,  he  announced  and  acted  upon  a  resolution  to  rem<HFe 
from  the  commission  of  the  peace  all  magistrates  all  over 
England  who  reftised  to  sign  it,  —  whereby  many  Jacobites 
and  ultra  Tories  were  dismissed.     Such  a  pimishment  for 
merely   not  joining  in    a  voluntliry   ebullition    of  loyalty, 
does  seem  a  very  arbitrary,  though  not  an  illegal  proceed- 
ing;, but  we  must  recollect  that  after  the  death  of  the 
Queen,  who,  if  the  pretended  Prince  of  Wales  could  be  con- 
sidered spurious,  was  the  next  heir  to  the  crown,  there  was  a 
very  general  disposition  to  question  William's  title,  notwith- 
standing all  he  had  done  for  the  nation,  and  that  to  preserve 
the  public  tranquillity,  measures  were  absolutely  necessary, 
and  therefore  defensible,  which  would  be  justly  condenmed 
in  our  quiet  times.  * 
Fair  trial  of       The  trial  and  execution  of  Charnock,  King,  and  Heyes^ 
and  others    for  high  treasou,  which  followed,  under  the  direction  of  the 
for  treason.   Lq^ J  Keeper,  could  not  be  censured.     They  were  regularly 
brought  before  a  jury  ;  they  were  fully  heard  in  their  d&lemee^ 
and  a  clear  case  was  made  out  against  them.     The  only  eirf- 
cumstance  which  excites  any  sympathy  in  their  favour  is  tlieir 
generous  anxiety  to  exempt  James  II.,  who  was  th^i  at  Calais 
planning  an  inva&?on  to  recover  his  crown,  from  the  susfMacm 
of  being  engaged  in  their  plot,  t 
Infamous  But  the  proceeding  against  Sir  John  Fenwick  brings  some 

Sir  John  rcproach  on  the  memory  of  Somers,  and  shows  that  after  the 
Fenwick.  principles  of  justice  have  been  for  ages  violated  in  any  coun- 
try, they  cannot  suddenly  be  completely  restored  to  efficiency, 
the  moral  perceptions  of  the  most  humane  and  enli^tened 
individuals  continuing  for  a  time  to  be  blunted.  It  appeared, 
by  an  intercepted  letter  from  Sir  John  Fenwick  to  his  wife, 
that  he  had  been  engaged  in  the  plan  for  an  invasion  &om 
France  to  restore  King  James,  and  the  Lords  Justices  di- 
rected that  he  should  be  brought  to  trial  for  high  treaetm, 
but  the  witnesses  who  were  expected  to  prove  his  guilt  left 

♦  2  Ealph,  843.  f  12  St.  Tr.  1377— 1466. 
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tbe  Idagdom,  and  there  was  no  sufficient  legal  evidence  against     CH  A  P. 

liitt.    Thereapon  the  government  resorted  to  the  proceeding  '_^ 

wUch  had  been  invented  in  the  reign  of  Henry  YIII.  (or 
popeirating  murder,  and  which  had  brought  such  reproach 
opoa  the  Stuarts,  and  upon  the  republican  party  —  a  bill 
OF  ATTAIKDEB.  This  was  violently  opposed  in  both  Houses, 
»d  was  carried  in  the  Lords  only  by  a  majority  of  sixty-six 
to  sixty.*  Yet  it  received  the  royal  assent,  and  the  prisoner 
nfaaing  to  make  the  disclosures  which  were  required  of  him, 
he  was  executed  —  throwing  lustre  on  the  Jacobite  cause  by 
lu0  fidelity  to  his  friends,  and  the  calmness  and  constancy 
which  he  displayed*  f 

The  Lord  Keeper  is  much  to  be  commended  for  the  liberal  Somew 
letl  he  displayed  to  see  the  highest  talents  in  every  depart-  Ncwtoir* 
meat  empbyed  in  the  public  service.     He  assisted  Montague  •"^  Locke, 
in  the  appointment  of  Newton  as  Warden  of  the  Mint,  to 
which  may  be  ascribed  the  great  restoration  of  the  currency 
bf  the  reooinage ;  and  on  his  recommendation  Locke  was 
neminat^  a  Lord  of  Trade,  to  carry  into  effect  the  sound 
cflwmeaml  jHinoiples  which  this  great  philosopher  had  pro- 
ponded  in  his  writings.     Unfortunately  Locke's  health  was 
80  mueh   impaired,  that  he  was  soon  obliged  to  leave  the 
ditiM  of  hie  office  and  fly  to  his  country  retreat  at  Oates. 
After  he  had  been  there  some  weeks,  he  wrote  the  following 
letter  to  the  Lord  Keeper:  — 

"  My  Lord, 
"  Some  of  my  brethren,  I  understand,  think  my  stay  in  the  Jan.  7 
country  long,  and  desire  me  to  bear  my  part,  and  to  help  to  i^^jj,  of 
despatch  the  multitude  of  business  that  the  present  circum-  Locke  to 
stances  of  trade  and  the  plantations  fill  their  hands  with.     I 
cannot  but  say  they  are  in  the  right ;  and  I  cannot  but  think, 
«t  the  same  time,  that  I  also  am  in  the  right  to  stay  in  the 
country,  where  all  my  care  is  little  enough  to  preserve  those 

*  Tile  BMiope  voted,  although  this  was  cauta  $angmini$,  and  were  12  to  9. 

t  l4.St  Tr.  537 — 758.  ;  5  Pari.  Hist.  998 — 1 156.  Although  the  atuinder  of 
Fcnvick  vas  supported  by  Bishop  Burnet,  and  many  humane  and  upright  men, 
Imi  Ket^er  Sduwrs  must  be  held  principally  responsible  for  it.  Fortuuately 
H»  bad  nothing  whaterer  to  do  with  the  warrant  for  **  the  massacre  of  Glencoe," 
vbicfa  is  tbe  great  reproach  to  the  reign  of  William,  and  which,  I  am  sorry  to 
«i|i  toeogM  dmtirtd  obloquy  upon  the  name  of  Campssll. 

VOL.  IV.  K 
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CHAP,  small  remains  of  health  which  a  settled  and  incurable  indis- 
*  position  would  quickly  make  an  end  of  any  where  else.  There 
remains,  therefore,  nothing  else  to  be  done,  but  that  I  should 
cease  to  fill  up  any  longer  a  place  that  requires  a  more  constant 
attendance  than  my  strength  will  allow ;  and  to  that  purpose 
I  prevail  with  your  Lordship  to  move  his  Majesty  that  he 
would  be  pleased  to  ease  me  of  the  employment  he  has  been 
so  graciously  pleased  to  honour  me  with,  since  the  craziness  of 
my  body  so  ill  seconds  the  inclination  I  have  to  serve  him  in 
it,  and  I  find  myself  every  way  incapable  of  answering  the 
ends  of  that  commission.  I  am  not  insensible  of  the  honour 
of  that  employment,  nor  how  much  I  am  obliged  to  your 
Lordship's  favourable  opinion  in  putting  me  into  a  post  which 
I  look  upon  as  one  of  the  most  considerable  in  England.  I 
can  say  that  nobody  has  more  warm  wishes  for  the  prosperity 
of  his  country  than  I  have ;  but  the  opportunity  of  showing 
those  good  wishes,  in  being  any  way  serviceable  to  it,  I  find 
comes  too  late  to  a  man  whose  health  is  inconsistent  with  the 
business,  and  in  whom  it  would  be  folly  to  hope  a  return  to 
that  vigour  aild  strength  which  such  an  employment  I  see 
requires.  It  is  not  without  due  consideration  that  I  repre- 
sent this  to  your  Lordship,  and  that  I  find  myself  obliged, 
humbly  and  earnestly,  to  request  your  Lordship  to  obtain  for 
me  a  dismission  out  of  it." 

The  Lord  Keeper  thus  replied :  — 

«  Sir, 

Jan.  26.  *^  My  great  fatigue,  joined  with  a  very  great  indiposition, 

Somersto    °^"^*  make  my  excuse  for  being  so  slow  in  returning  an 

Locke.        answer  to  your  very  obliging  letter.     I  am  very  sorry  for 

your  ill  health,  which  confines  you  to  the  country  for  the 

present ;  but  now  you  will  have  so  much  regard  to  yourself, 

your  friends,  and  your  country,  as  not  to  think  of  returning 

to  business  till  you  are  recovered  to  such  a  competent  degree 

as  not  to  run  the  hazard  of  a  relapse.     As  to  the  oUier  part 

of  your  letter  which  relates  to  quitting  the  commission,  I 

must  say,  you  are  much  in  the  wrong,  in  my  opinion,  to 

entertain  a  thought  of  it;  and  I  flatter  myself  so  far  as  to 

believe  I  could  bring  you  over  to  my  sentiments  if  I  had  tb* 
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himpinees  ci  balf  an  hour's  conversation  with  you,     Th^se     CHAR- 

being  my  thoughts^  you  cannot  wonder  if  I  am  not  willing  to  * 

enter  upon  the  task  you  propose  for  me  to  say  something  to 
the  King  of  your  wishes.  But  when  the  new  commission  is 
made,  and  the  establishment  fixed^  and  the  parliament  up,  and 
you  have  had  the  opinion  of  your  friends  here,  I  will  submit 
to  act  as  you  shall  conunand  me.  In  the  mean  time,  give  me 
leave  to  say  that  no  man  alive  has  a  greater  value  for  you,  or 
IS  with  more  sincerity  than  myself.  Sir, 

«  Yours,  &C." 

Locke,  however,  was  firm  to  his  purpose;  and,  anticipating  Feb.  i. 
a  personal  interview,  says  gracefully,  "then  I,  who  am  so  ^^^^' 
much  in  your  favour,  shall  not  alone,  of  all  the  subjects  of 
England,  apprehend  that,  upon  a  fair  hearing,  your  Lordship 
will  not  allow  the  Equity  of  my  case.**  The  resignation  was 
accordingly  accepted. 

In  the  following  year,  Locke's  health  having  improved, 
another  effort  was  made  to  press  him  into  the  public  service ; 
and  the  King,  at  the  request  of  the  Lord  Keeper,  sent  for  him, 
in  the  hope  of  overcoming  his  scruples.  Of  this  interview 
the  philosopher  gives  an  account  in  a  letter  to  his  friend : — 

"  Sunday,  in  the  evening,  after  I  had  waited  on  the  King,  Jan-  28. 
I  went  to  wait  upon  your  Lordship,  it  being,  1  understand, 
hia  Majesty's  pleasure  I  should  do  so  before  I  returned  hither. 
His  Majesty  was  so  favourable  as  to  propose  the  employment 
your  Lordship  mentioned ;  but  the  true  knowledge  of  my 
own  weak  state  of  health,  made  me  beg  his  Majesty  to  think 
of  some  fitter  person,  and  more  able  to  serve  him  in  that  im- 
portant post, — to  which  I  added  my  want  of  experience  for 
Budi  buaness.    I  must  beg  your  Lordship,  for  the  interest  of  Locke's  r«. 
the  pd[>lic  to  prevail  with  his  Majesty  to  think  on  somebody  Jl^ijjl^^^rom 
efce,  since  I  do  not  only  fear,  but  am  sure,  my  broken  health  public  life, 
will  never  permit  me  to  accept  the  great  honour  his  Majesty 
meant  me.   As  it  would  be  unpardonable  to  betray  the  King's 
bunoess,  by  undertaking  what  I  should  be  unable  to  go 
tkrongh;  so  it  would  be  the  greatest  madness  to  put  myself 
ototof  the  reach  of  my  friends  during  the  small  time  I  am  to 
fittger  inl  tWs  worH,  only  to  die  a  little  more  rich,  or  a  little 
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more  advanced.  He  must  have  a  heart  strongly  touched  with 
wealth  or  honours^  who,  at  my  age,  and  labouring  for  breath, 
can  find  any  great  relish  for  either  of  them."  * 

The  wise  resolution  of  the  philosopher  was  not  fiirther 
combated,  and  he  was  probably  of  more  use  to  the  public  in 
still  being  allowed  to  prosecute  his  abstract  inquiries  than  if 
occupied  with  the  detiuls  of  official  business.  But  we  must 
honour  the  desire  to  advance  men  of  literary  reputation  to 
employments  in  the  state,  —  which  has  been  so  rarely  mant«- 
fested  in  England. 

Somers  himself,  careless  about  honours,  having,  on  tbe 
22d  of  April,  1697,  surrendered  the  Great  Seal,  it  was 
returned  to  him  by  the  King  with  the  title  of  Lord  Chan- 
cellor t»  and  the  same  day  he  was  created  Baron  Somers> 
of  Evesham,  in  the  county  of  Worcester.  To  enable  him  to 
support  his  dignity,  the  King,  who  still  possessed  the  old 
prerogative  (taken  away  from  his  successor)  of  lUienating 
the  royal  hereditary  revenues,  granted  to  Lord  S(»ners  an4 
his  heirs  the  manors  of  Reigate  and  Howleigh  in  Surrey,  and 
2100/.  a  year  Out  of  the  fee  farm  rents  of  the  Crown.  % 

The  first  measure  on  which  he  had  to  express  his  opinion 
as  a  Peer  was  the  bill  sent  up  by  the  Commons,  requiring 
property  in  land  as  a  qualification  to  be  returned  representa- 
tive to  parliament  for  any  county,  city,  or  borough, — the 
object  being  to  weaken  the  Whig  party,  by  excluding  men 
who,  like  Sir  Andrew  Freeport,  were  engaged  in  commerce, 
and  were  of  liberal  politics.  Lord  Somers  contended  that 
"  the  nation  might  reasonably  be  left  to  their  freedom  in 
choosing  their  representatives  in  parliament ;  that  it  seemed 
both  unjust  and  cniel  if  a  poor  man  had  so  fair  a  reputation 
as  to  be  chosen,  notwithstanding  his  poverty,  by  those  who 
were  willing  to  pay  him  wages,  that  he  should  be  branded 


•  Lord  King's  "  Life  of  Locke,"  244 — 248. 

t  London  Gazette,  22d  April,  1697.  "  His  Majesty  in  Council  received  the 
Seals  from  the  hands  of  the  Uight  Honourable  Sir  John  Somers,  Knight,  Lord 
Keeper  thereof  and  was  pleased  to  return  it  to  him  again,  with  tbe  titW  of 
Lord  Chancellor  of  England.** 

I  These  grants  seem  to  have  created  a  good  deal  of  jealousy  and  envyi  but 
Somers  conducted  himself  respecting  them  with  great  independeaoe»  —  See 
Letter  from  Secretary  Vernon  to  the  Duke  of  Shrewsbury,  1  Vernon's  Corr. 
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with  an  incapacity  because  of  his  small  estate  ;  that  cor-     CHAP, 
niption  in  elections  was  to  be  dreaded  from  the  rich  rather  * 


than  from  the  poor ;  and  that,  at  all  events,  it  was  absurd  that 
land  should   be  the  only  property  recognised  as  a  qualifi-  * 
cation."     The  bill  was  rejected.  • 

Lord  Somers  had  now  reached  his  highest  pitch  of  worldly  Great  pros- 
prosperity.  He  was  not  only  the  favourite  of  the  King,  somer& 
but  he  could  influence  a  decided  majority  in  both  Houses  of 
Parliament,  and  his  general  popularity  was  such  that  the 
High  Church  party  expressed  a  wish  that  he  were  theirs. 
The  Tory  fox-hunters  could  say  nothing  against  him, 
except  that  he  was  "  a  vile  Whig ; "  the  merchants  cele* 
brated  him  as  the  only  Lord  Chancellor  who  had  ever 
known  any  thing  of  trade  or  finance;  the  lawyers  were 
proud  of  him  as  shedding  new  glory  on  their  order,  and 
00  much  was  he  praised  for  his  taste  in  literature,  and  his 
patronage  of  literary  men,  that  all  works  of  any  merit  in 
verse  or  prose  were  inscribed  to  him.  Thus  was  he  addressed 
by  Addffion  in  the  Dedication  of  his  Poem  in  praise  of 
King  William :  — 

**  If  yet  your  thoughts  are  loose  from  state  affairs,  Addison's 

Nor  feel  the  burden  of  a  nation's  cares,  verses  on 

If  yet  yoar  time  and  actioas  are  your  own,  Somers. 

Receive  the  present  of  a  muse  unknown  : 
A  muse  that  in  adventurous  numbers  sings 
The  rout  of  armies  and  the  fall  of  kings, 
Britain  advanced,  and  Europe's  pence  restor*d 
By  S&merg'  eottnsels  and  by  Nassau's  sword. 

**  To  you,  my  Lord»  these  daring  thoughts  belong. 
Who  helpM  to  raise  the  subject  of  my  song  ; 
To  ydu  the  hero  of  my  verse  reveals 
Uis  great  designs,  to  you  in  council  tells 


•  See  Tind.  Rap.  xiv.  373.  During  the  high  Tory  administration  of  ^een 
Anne,  the  bill  was  again  introduced  and  passed  (9  Anne,  c.  5.)  ;  but  on  this  one 
Pwrt  I  think  the-  Chartists  are  right,  and  when  a  member  of  the  House  of 
Commons  I  voted  in  their  favour.  Let  there  be  a  proper  qualification  fixed  for 
^  deetort,  and  they  may  be  safely  left  to  their  free  choice.  No  harm  what- 
**«  vould  follow  front  the  introduction  of  a  few  operatives  into  the  House  of 
^^mons;  but,  in  truth,  there  would  be  no  chance  of  such  an  occurrence. 
^We  never  has  been  any  property  qualification  for  the  representative  in  Scot- 
**^J  and  th6  English  fiishion,  attempted  to  be  introduced  at  the  time  of  the 
l^cfonn  Act,  was  strongly  and  successfully  resisted  by  us.  Yet,  whatever  ob- 
^efioBs  the  Scottish  members  may  be  liable  to,  all  that  I  have  ever  known 
•<rid  easily  have  produced  qualifications,  if  the  statute  of  Anne  had  extended  to 
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Hb  inmost  thoughts,  determining  the  doom 
Of  towns  unstorm^d,  and  battles  yet  to  come. 
And  well  could  you  in  your  immortal  itraint 
Describe  his  conduct  and  reward  his  pains : 
But  since  the  state  has  all  your  cares  engrost. 
And  poetry  in  higher  thoughts  is  lost. 
Attend  to  what  a  lesser  muse  indites. 
Pardon  her  faults^  and  countenance  her  flights.**  • 

At  this  period  of  his  career  the  levee  of  the  Lord  Chan- 
cellor was  almost  as  crowded  as  that  of  the  King ;  and  he 
could  not  have  been  insensible  to  the  popularity  he  enjoyed 
with  all  ranks  of  his  fellow  citizens.  But,  what  above  all 
yielded  him  the  most  enviable  gratification,  was  the  power 
which  he  enjoyed  from  his  own  great  income,  and  from  a 
just  application  of  a  portion  of  the  ftmds  of  the  state,  to  re- 
lieve distress,  and  to  encourage  rising  merit  struggling  widi 
poverty.  He  not  only  liberally  assisted  literary  men  of  his 
own  country,  but  he  extended  his  patronage  to  foreigners. 
About  this  time  Bayle's  *^  Historical  and  Critical  Dictionary" 
being  about  to  appear,  and  there  being  much  talk  of  the 
learning  and  of  the  poverty  of  the  author,  Lord  Somers  wrote 
to  a  friend  in  Holland,  intimating  that  "  if  Mr.  Bayle  would 
accept  of  his  patronage  for  his  Dictionary,  he  had  150  guineas 
at  his  service."  Bayle,  for  a  supposed  plot  in  favour  of 
France,  having  been  deprived  by  William  of  a  pension,  and 
turned  out  of  his  professorship  at  Rotterdam,  answered,  that, 
although  he  stood  in  need  of  the  present  offered  to  him,  he 
could  not  bring  himself  to  pay  that  compliment  to  a  Lord 
How  to  get  ^"^^^  w^8  minister  to  a  Prince  of  whom  he  had  such  reason  to 
rid  of  complain,  t     The  Chancellor  found  no  difficulty  in  procuring 

parson.        the  acceptance  of  a  like  sum  by  a  parson  of  profligate  morals. 


Present  by 
Somers  to 
Bayle. 


•  This  versification,  if  indifferent,  was  the  best  then  going ;  for  the  star  of 
Dryden  was  disappearing  in  the  west,  and  that  of  Pope  had  not  yet  begun  to 
illumine  the  eastern  horizon. 

As  a  specimen  of  the  prose  dedications,  I  will  copy  a  few  sentences  of  that  by 
Edmund  Gibson  of  a  new  edition  of  Camden^s  Britannia  ; 

*'  She  (Britannia)  still  remembers  how  they  all  blessed  you  for  your  defence 
of  her  distressed  Prelates,  and  how  upon  your  Lordship*s  advancement  a  general 
joy  ran  through  the  whole  family :  but  that  a  more  particular  satisfaction  ap- 
peared among  the  learned  to  see  the  honour  conferred  upon  a  leading  member 
of  their  own  body.  She  was  pleased  to  hear  them  say  that  by  such  promo- 
tions, they,  as  well  as  their  neighbours,  might  at  last  have  their  RicheHcns  and 
Colberts." 

t  See  Biog.  Brit.  3749. 
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to  whom  it  was  offered  on  condition  that  he  would  cease  to    CHAP, 
come  to  his  levee.  *     A  more  unmixed  good  action  was  his  ' 


procuring  a  pension  for  the  widow  of  Archbishop  Tillotson, 
from  whose  disinterestedness  she  had  been  left  in  great  dis- 
tress. 

But  his  greatest  glory  was  his  patronage  of  Addison^  to  Somers  the 
which  we  are  indebted  not  only  for  the  "  Travels  in  Italy,"  Addison, 
and  the  "  Dialogue  on  Medals,"  but  to  the  enlarged  views 
aad  exquisite  polish  which  distinguished  the  other  compo- 
sitions of  this  inimitable  writer.  Influenced  much  less  by 
the  flattering  lines  which  Addison,  then  unknown,  had  ad- 
dreseed  to  him  from  Oxford,  than  by  the  .d^ire  to  assist  in 
fitting  for  the  public  service  one  so  likely  to  bring  credit 
to  the  Whig  party,  and  to  confer  benefits  on  his  country, 
he  eagerly  concurred  with  Montague,  the  Chancellor  of 
the  Exchequer,  in  enablii^  the  aspirant  diplomatist  to  fit 
himself  for  the  public  service  by  a  residence  in  France,  and 
by  visiting  foreign  courts.  The  consequence  was  that  an  an- 
Buity  of  SOOL  was  settled  upon  him,  and  paid  to  him  till  the 
King's  death.  To  this  kindness  in  a  considerable  measure 
may  be  ascribed  the  success  of  Addison's  subsequent  career,  t 

One  libel  appeared  upon  the  Lord  Chancellor,  which  only  Libel  on 
added  to  the  splendour  of  his  reputation.     This  was  written  chanceUor 
by  a  son  of  the  Earl  of  Abingdon,  who  had  been  engaged  in  a  taken  up 
Chancery  suit,  and  who  grossly  reflected  upon  a  decree  pro-  House  of 
flounced  against  him.     But  the  House  of  Lords  took  up  the  Lords  as  a 
matter  as  a  breach  of  privilege,  and  sent  a  message  by  the  pl^iege. 
Lord  Chief  Baron  and  Mr.  Justice  Neville  to  the  Commons,  *"^  ordered 
requesting  the  attendance  of  one  of  their  members  upon  the  bythecom- 
subject    Thereupon,  Lord  Abingdon,  in  the  name  of  his  son,  *"**"  ^^^^' 
begged  pardon  of  the  Lord  Chancellor,  and  the  House  for 
the  offence  committed.     The   apology  stayed  further  pro- 
ceedings, beyond  ordering  the  libel  to  be  burnt  in  Palace 
Yard  by  the  hands  of  the  common  hangman.  | 

•  Biog.  Brit.  3749. 

t  He  must  otherwise  have  taken  orders ;  and  if  we  may  judge  by  his  very 
»«it  production,  his  "  Evidences  of  Christianity,"  he  would  not  much  have 


j^'*  fiwutM^wuii,  iii»       jctviucuvtsi  ui    V/iirisuttiufc^,      uts   wuuiu   nvv  uiucu    nave 

duiingiuBbed  hiinself  aa  a  divine.     Montague  therefore  might  say,  with  a  free 
consdenee,  "  I  am  caUed  an  enemy  to  the  church  ;  but  I  will  never  do  it  any 

by  Google 


Other  iojury  than  keeping  Mr.  Addison  out  of  it. 
\  Lords  Journ.  xv.  240.  247, 
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I  may  here  mention  the  only  other  question  of  **  privilege" 
which  arose  while  Lord  Somers  held  the  Qreat  Seal,  and, 
consideriug  his  lib^^ty  and  good  sense,  we  cannot  but  be 
astonished  at  the  manner  in  which  it  was  treated.  The 
House  of  Lords  being  the  Court  of  Appeal  in  the  last  resort, 
its  decisions  settle  the  law,  and  are  binding  on  all  inferiiH: 
tribunals.  It  being  deemed  material  that  they  should  be 
made  known.  Sir  Bartholomew  Shower,  an  eminent  barrister, 
published  a  collection  of  them,  still  cited  under  the  title  of 
**  Shower's  Parliamentary  Cases,"  but  some  of  them  being 
freely  commented  upon,  the  publication  was  voted  to  be  a 
breach  of  privilege,  and  a  standing  order  was  made,  which  has 
never  yet  been  repealed,  whereby  it  was  "  Resolved,  that  it  is  a 
breach  of  the  privilege  of  this  House  for  any  person  wfaatao- 
ever  to  print  or  publish  in  print  any  thing  relating  to  the 
proceedings  of  this  House,  without  the  leave  of  tiiis  House." 
The  prohibition  was  thus  made  to  extend  not  only  to  tixe 
publication  of  political  debates,  but  to  judgments  upon  i^ 
peals  pronounced  when  the  House,  as  a  court  of  justice,  sits 
foribus  apertis.'* 

After  a  splendid  interval  of  no  long  duration  from  the  time 
when  Somers  was  made  Lord  Chancellor  and  a  Peer,  he  was 
almost  constantly  involved  in  political  troubles ;  and  akhougfa 
he  made  a  noble  struggle  against  them,  and  when  deprived  of 
office  acquired  fresh  claims  to  the  admiration  and  gratitude 
of  his  country,  henceforth  he  had  frequent  cause  to  regret 
that  he  had  not  spent  his  life  in  comfortable  obscurity  at 
Worcester,  or  in  philosophic  calm  at  Oxford. 

Immediately  after  the  peace  of  Ryswick,  the  English  na- 
tion, being  no  longer  in  conflict  with  the  French,  became  dis- 


*  What  seems  still  more  extraordinary, — Lord  Hardvicke,  so  recently  as  the 
year  1762,  threatened  to  put  it  in  force  against  Sir  Michael  Foster,  who,  in  his 
admirable  work  on  Crown  Law,  introduced  some  cases  decided  by  the  House  of 
Lprds.  —  Lift  of  Sir  Af.  Fotter,  p.  45. 

It  may  he  compared  to  the  standing  order  passed  in  1721,  levelled  against 
Edmund  Curl,  declaring  it  to  be  "a  breach  of  privilege  to  publish  the  Life  of 
any  deceased  Peer  or  Lord  of  Parliament  without  the  permission  of  his  heir  or 
executors.*^  I  deemed  it  necessary  to  move  to  have  this  standing  order  repealed 
before  I  ventured  to  publish  my  *'  Lives  of  the  Chancellors,"  as  I  should  have 
found  some  difficulty  in  discovering  the  heir  of  St.  Swithin  or  Turkatel,  and  I 
did  not  like  to  run  the  risk  of  being  sent  to  the  Tower  for  defying  the  authority 
of  the  House.  —  Sec  Hamard's  Debates,  28th  July,  1 845. 
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cotttentcd  at  home,  and  ceased  to   consider  William  their     CHAP. 
delivw?er  and  their  champion.     The  Tory  party  grew  stronger       ' 
and  more  indifferent  as  to  the  means  they  employed  to  recover  Growing 
power.     Louis  XIV.,  although  he  had  reluctantly  adtnow-  po^c'  ^ 
ledgcd  the  Revolution  settlement  in  England,  was  ready  to  ^'.^^^  J^ 
seize  any  favourable  opportunity  for  reviving  the  claim  of  LoabXiV. 
Jaaies,  and,  looking  to  the  Spanish  succession,  he  kept  up  an  ^^^^^ 
isQneose  military  force,  to  be  actively  employed  as  soon  as  fate  cessum. 
should  put  an  end  to  the  inglorious  career  of  Charles  II., 
the  last  prince  of  the  Austrian  line  who  reigned  beyond  the 
Pyrenees. 

To  preserve  internal  tranquillity,  still  threatened  by  the  Somers's 
Jacobites,  and  as  a  preparation  for  foreign  war  which  might  U^^f^lf  ^ 
alany  moment  be  rekindled,  WiUiam  proposed  to  keep  em-  of  standing 
bodied  a  few  thousands  of  the  veteran  troops  which  had  ^^o"  ^f  "^ 
foflght  with  him  so  gloriously  at  Namur;  but  the  Commons,  Parlia. 
wider  a  pretended  regard  for  public  liberty,  factiously  came 
to  a  vote  "  that  all  the  land  forces  of  the  kingdom  that  had 
been  raised  since  the  29th  of  September,  1680,  should  be 
paid  and  disbanded."*  The  debates  upon  the  subject  in 
Parliament  were  most  violent,  and  many  publications  issued 
from  the  press  by  Tory  partisans,  inveighing  against  standing 
annies,  and  accusing  the  King  of  a  design  to  make  himself 
absolute  with  the  aid  of  his  Dutch  guards.  In  answer  to 
these  came  out  a  pamphlet,  entitled  "  A  Letter  balancing  the 
Necessity  of  keeping  a  Land  Force  in  time  of  Peace,  with  the 
Du^rs  which  may  follow  therefrom."  This  was  universally 
ascribed  to  the  Lord  Chancellor,  and  is  certainly  much  after 
Us  manner.  I  believe  it  to  be  his;  and,  proving  the  author 
to  be  far  in  advance  of  his  age  for  sound  constitutional 
doctrine  and  for  just  views  of  society  and  of  civil  govern- 
ment, it  reflects  as  much  credit  upon  him  as  any  of  the 
popular  treatises  which  he  wrote  in  the  reign  of  Charles  II. 
He  professes  impartially  to  state  the  arguments  on  both 
sides,  but  strongly  leans  throughout  in  favour  of  a  small 
standing  army,  to  be  voted  annually  and  paid  by  Parliament. 
He  shows  the  absolute  necessity  for  such  a  force  being  kept 


*  5  Pari.  Hist  1191.  1194. 


Digitized  by 


Google 


138  BEIGN   OF  WILLIAM  IIL 

CHAP,  up  in  the  present  state  of  the  world,  and  ai^es  that,  being 
'  under  the  control  of  Parliament,  it  never  can  be  dangerous 
to  public  Uberty.  He  thus  concludes: — "  From  a  standing 
army,  now  become  necessary  to  defend  us  from  foreign  attack, 
nothing  is  to  be  apprehended  as  long  as  England  is  true  to 
herself;  and  whensoever  the  nation  has  lost  the  noble  sense 
of  liberty  by  which  we  are  now  distinguished,  we  shall  soon 
make  fetters  for  ourselves  though  we  should  find  none  ready 
made."*  Considering  that  even  Montesquieu  and  Black- 
stone  f  continued  to  declaim  upon  the  incompatibility  of 
standing  armies  and  national  freedom,  we  ought  to  honour 
the  patriot  who,  in  the  17  th  century,  boldly  pointed  out  that 
a  body  of  professional  soldiers  was  much  better  fitted  for 
attaining  the  ends  either  of  defence  or  of  conquest,  than  those 
temporary  forces  which  are  raised  by  occasionally  embodyiii^ 
and  arming  a  portion  of  the  citizens,  and  that  though  such 
an  institution  may  be  dangerous  in  a  country  where  the 
powers  of  the  Prince  are  ill  defined,  after  our  rights  had 
been  declared  and  guaranteed  at  the  Kevolution,  — in  England 
it  could  be  attended  with  no  risk,  and  should  excite  no 
alarm.  But,  although  Somers's  reasonii^  has  finally  pre- 
vailed, it  produced  little  effect  in  his  own  time,  and  William 
was  not  only  obliged  to  ship  off  his  Dutch  guards,  but  to 
reduce  almost  all  the  English  regiments  which  had  returned 
from  Flanders. 
William  As  the  Tories  intended,  he  took  this  most  grievously  to 

Torie^  *  ^  heart,  and  he  became  more  and  more  sick  €f  the  Whig  party, 
which  had  not  sufficient  influence  to  procure  him  the  grati- 
fication of  his  favourite  passion,  or  even  to  enable  him  to 
provide  for  the  public  safety.  In  those  days  there  was  no 
such  thing  as  a  sudden,  entire,  sweeping  change  of  adminis- 
tration, but  William  from  this  time,  as  a  matter  of  policy, 
began  to  favour  the  Tories.  The  Earl  of  Jersey  was  made 
Secretary  of  State  in  the  room  of  Somers's  friend,  the  Duke 
of  Shrewsbury  ;  the  Earl  of  Pembroke  succeeded  the  Duke 
of  Leeds  as  president  of  the  Council ;  and  Lord  Lonsdale  the 
Earl  of  Pembroke,  as  Lord  Privy  Seal.     Nay,  Montague, 

♦  See  Tind.  Cont.  Rap.  vol.  xiv.  416.         t   Sp.  L.  u.  6.   1  Bl.  Com.  414. 
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with  whom  Somers  had  ever  so  cordially  co-operated^  and     CHAP, 
who  was  coDstdered  the  second  leader  of  the  Whigs,  re-  ' 

tired  from  the  office  of  Chancellor  of  the  Exchequer, 
in  which  he  had  gained  such  reputation,  to  make  room 
for  Mr.  Smith. 

Somers  was  still  more  obnoxious  to  the  Tories  than  any  of 
his  ooUeagues  who  were  gone,  and  they  would  have  been 
still  more  delighted  to  have  seen  him  sacrificed;  but  the 
Chancellor  did  not  offer  vdiuntarily  to  resign,  and  Wil- 
liam oould  xuyt  yet  bring  himself  to  dismias  him. 

It  might  hare  been  well  for  Somers's  reputation  if  he  had 
been  deprived  of  the  Great  Seal  before  the  misapplication  of 
it,  which  I  am  now  about  to  relate,  and  which,  though 
it  cBd  not  in  the  event  subject  him  to  punishment,  certainly 
casts  a  shade  upon  his  fame. 

In  the  prospect  of  the  death  of  Charles  IL  of  Spain  with«  Claimants 
out  iasue,  all  Europe  was  in  a  state  of  anxiety  respecting  the  nlJ^^^^^^' 
soocession  to  his  vast  dominions.     "  His  eldest  sister  had  cession, 
married  Lewis  XIY. ;  and  in  the  common  course  of  inhe- 
ritance the  Dauphin  would  have  been  his  heir.     But  the 
Infimta  had,  at  the  time  of  her  espousals,  solemnly  renounced, 
in  her  own  name,  and  in  that  of  her  posterity,  all  claim  to 
the  succession.     This  renunciation  had  been  confirmed  in  due 
form  by  the  Cortes.     A  younger  sister  of  the  King  had  been 
the  first  wife  of  Leopold,  Emperor  of  Germany.     She,  too, 
had  at  her  marriage  renounced  her  claims  to  the  Spanish 
crown ;  but  the  Cortes  had  not  sanctioned  the  renunciation, 
and  it  was  therefore  considered  as  invalid  by  the  Spanish 
jurists.     The  fruit  of  this  marriage  was  a  daughter,  who  had 
married  the  Elector  of  Bavaria.     The  Electoral  Prince  of 
Bavaria  inherited  her  claim  to  the  throne  of  Spain.     The 
Emperor  Leopold  was  son  of  a  daughter  of  Philip  III.,  and 
was  therefore  first  cousin  to  Charles.    No  remuneration  what- 
ever had  been  exacted  from  his  mother  at  the  time  of  her 
marriage.     Thus  that  claim  which,  according  to  the  ordinary 
rules  of  inheritance  was  the  strongest,  had  been  barred  by  a 
contract  executed  in  the  most  binding  form.     The  claim  of 
the  electoral  Prince  of  Bavaria  was  weaker.     But  so  also  was 

the  contract  which  bound  him  not  to  prosecute  his  claim. 
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CUAF.  The  only  party  against  whom  no  instrument  of  renanoiatioii 
*  could  be  produced,  was  the  party  who,  in  respect  of  blood, 
had  the  weakest  claim  of  all."*  Louis  and  I/eopoid  each 
claimed  the  whole,  but  to  lessen  alarm  from  excessive  empire, 
proposed  that  the  inheritance  should  go  to  a  younger  branch 
of  the  femily ;  the  one  to  the  Duke  of  Anjou,  and  the  other 
to  the  Archduke  Charles. 

William,  whose  destiny  it  was  to  preserve  the  balance  of 

power  in  Europe,  was  placed  in  a  situation  of  the  greatest 

embarrassment     Although  the  Spanish  King  was  yet  quits 

a  young  man,  and  was  married  to  a  young  and  beautiful  wife, 

from  the  exhausted  state  of  his  health  idl  hope  of  posterity 

was  gone,  and  every  packet  might  bring  the  news  of  his 

dissolution. 

William's  The  diplomacy  into  which  William  now  entered,  and  which 

poii^cy^en-  produced  the  two  Partition  Treaties,  has  been  much  censured, 

tering  into    and  docs  Seem  to  us  very  inexplicable.     The  neoessitr  of  the 

the  Par-  .11  .       •/»  %   1  •       •      t  •  n   1  *     a^ 

tition  Trea-  case  might  have  justmed  him  in  disposing  01  the  sovereignty 
**®^  of  great  states  without  the  consent  of  their  inhabitants ;  but 

the  measures  he  took  seem  calculated  to  enhance  the  danger 
which  he  apprehended,  and  to  further  the  ambitious  schemes 
of  his  great  opponent.  Lord  Somers,  and  his  more  prudent 
councillors,  were  of  opinion  that  the  settlement  of  the  Spanish 
succession  should  not  be  attempted  without  the  concurrence 
of  the  Spanish  government;  and  that  if  such  a  settlement 
could  not  be  obtained,  the  wise  course  would  be  to  wait  pre'- 
pared  till  the  crisis  arrived,  and  then  to  be  governed  by  cir- 
cumstances, which  the  keenest  politician  could  not  foresee. 

But  William,  acting  without  the  advice  of  any  English 
minister,  followed  a  different  course,  and  fell  into  the  snare 
which  was  laid  for  him.  Louis  XIV.,  to  secure  at  all  events  a 
certain  portion  of  the  Spanish  dominions  to  his  family,  wid 
to  disgust  Spain  with  England  that  he  might  improve  hi* 
chance  of  obtaining  all,  proposed  to  William  that  they  two, 
of  their  own  authority,  should  settle  the  question  of  the  snot 
cession  —  by  giving  Spain  the  Indies,  and  the  Netheriands 
to  the  electoral  Prince  of  Bavaria,  the  two  Sicilies  to  the 

*  Macaulay^s  Essays,  ii.  48. 

Digitized  by  VjOOQIC 


LIFE   OF   LORD  gOMERS.  141 

Daopliiii,  and  the  Milanese  to  the  Archduke  Charles.     Pei^-     ghap^ 
hap»  William  thought  that  the  Eong  of  Spain,  whose  great  ' 

object  it  wae  to  preserve  the  integrity  of  the  empire  which  he 
roledy  whoever  should  be  the  heir^  might  be  offended  with 
France  for  this  interference,  and  make  another  disposition 
of  the  whole  in  favour  of  a  Grerman  Prince,  or  that  this 
was  the  only  mode  to  prevent  the  union  of  France  and 
Spain  under  the  same  crown.  Whatever  might  be  his  rea- 
soning, he  was  strongly  inclined  in  favour  of  the  arrange- 
ment; and  he  was  not  swayed  by  the  opinion  of  Lord 
Somers,  who,  being  consulted,  condenmed  it  in  as  strong 
language  as  a  minister  could  venture  to  employ. 

In  July,  1698,  the  King  having  dissolved  the  parliament 
went  over  to  Holland,  and  the  Partition  scheme  seemed  to  be 
abandoned ;  but  the  Chancellor,  having  retired  to  Tunbridge 
Wells  to  recruit  his  health  from  the  severe  labours  he  had 
and^one,  was  surprised  to  receive  the  following  letter  from 
Wfi  royal  Master : — 

August  ^{.  1698. 

**  I  imparted  to  you,  before  I  left  England,  that  in  France  William's 
fliere  was  expressed,  to  my  Lord  Portland,  some  inclination  ^^erf  re- 
to  come  to  an  agreement  with  us  concerning  the  succession  specting  the 
of  the  King  of  Spain;  since  which  Count  Tallard  has  men-  ^jjion  "' 
tioned  it  to  me,  and  has  made  such  propositions,  the  par-  treaty, 
ticuhrs  of  which  my  Lord  Portland  will  write  to  Vernon,  to 
whom  I  have  given  orders  not  to  communicate  them  to  any 
other  besides  yourself,  and  to   leave  to  your  judgment  to 
whom  else  you  would  think  proper  to  impart  them,  to  the 
end  that  I  might  know  your  opinion  upon  so  important  an 
aSkir,  and  which  requires  the  greatest  secrecy.     If  it  be  fit 
this  negotiation  should  be  carried  on,  there  is  no  time  to  be 
lost,  and  you  will  send  me  the  fuU  powers  under  the  Great 
Seal,  with  the  names  in  Blank,  to  treat  with  Count  Taltard. 
I  believe  this  may  be  done  so  secretly  that  none  but  you  and 
Vernon,  and  those  to  whom  you  shall  have  communicated  it, 
raay  have  knowledge  of  it,  so  that  the  clerks,  who  are  to 
^^rile  the  warrant  and  the  full  powers,  may  not  know  what 
it  18.     According   to   all  intelligence   the    King   of  Spain 
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CHAP,     cannot  outliye  the  month  of  October,  and  the  least  accident 
•_    may  carry  him  oflF  every  day.      I  received  yesterday  your 


letter  of  the  9th.  Since  my  Lord  Wharton  cannot  at  this 
time  leave  England,  I  must  think  of  some  other  to  send 
ambassador  to  Spain :  if  you  can  think  of  any  one  proper, 
let  me  know  it,  and  be  always  assured  of  my  friendship. 

«  William  R* 

Conduct  of  Lord  Somers  so  far  acted-  properly  that  he  inunediately 
^!Swng"  coDMnunicated  this  letter  to  four  of  his  colleagues,  and  they 
thb  letter,  all  agreeing  with  him  as  to  the  inexpediency  of  the  l^reaty, 
he  sent  their  explicit  opinion  to  the  King,  with  the  reasons 
on  which  it  was  founded ;  but  it  must  be  admitted  that  he 
acted  most  unconstitutionally  in  sending  at  the  same  time  a 
blank  commission  under  the  Great  Seal^  by  whidi  any  Com- 
missioners whose  names  William  might  please  to  insert  in  it 
should  be  authorised  to  conclude  the  treaty  on  the  terms 
proposed,  or  on  any  other  terms  which  William  might  dictate. 
There  can  be  no  doubt  that  if  his  opinion  upon  a  matter  of 
such  magnitude  was  disregarded,  it  was  his  duty  to  resign ; 
and  that  at  all  events  he  ought  not  to  have  enabled  the  King 
to  conclude  an  important  treaty,  by  which  England  was  to  be 
bound,  without  the  privity  and  advice  of  a  responsible  English 
minister.  If  the  government  was  to  be  carried  on  by  the 
Sovereign's  personal  exercise  of  the  prerogative,  what  had 
been  gained  by  the  Revolution?  Yet  in  the  State  Paper 
Office  there  is  the  following  letter,  with  the  genuine  sig- 
nature of  Lord  Somers :  — 

Tunbridge  Wells,  28th  August,  1698.   O.  S. 

Letter  of  "  SiR,  —  Having  your  Majesty's  permission  to  try  if  the 

??"^f"  ^     waters  would  contribute  to  the  re-establishment  of  my  health, 

William.  ^  J  ' 

I  was  just  got  to  this  place  when  I  had  the  honour  of  your 
commands :  I  thought  the  best  way  of  executing  them  would 
be  to  communicate  to  my  Lord  of  Orford,  Mr.  Montagu, 
and  the  Duke  of  Shrewsbury  (who  before  I  left  London  had 
agreed  upon  a  meeting  about  that  time),  the  subject  of  Lord 
Portland's  letter ;  at  the  same  time  letting  them  know,  how 
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striotlj  your  Majesty  required  that  it  should  remain  an  abso-     chap. 
late  secret,  ^^^^^' 

"  Since  that  time  Mr.  Montagu  and  Mr.  Secretary  are  come 
down  hither ;  and  upon  the  whole  discourse  three  things  have 
principally  occurred  to  be  humbly  suggested  to  your  Ma- 
jesty.^ 

"  First,  that  the  entertaining  a  proposal  of  this  nature  seems 
to  be  attended  with  very  many  ill  consequences  if  the  French 
did  not  act  a  sincere  part ;  but  we  were  soon  at  ease  as  to 
any  apprehension  of  this  sort,  being  fully  assured  your  Ma- 
jesty would  not  act  but  with  the  utmost  surety,  in  an  afikir 
wherein  the  glory  and  safety  of  Europe  were  so  highly  con- 
cerned. 

"  The  second  thing  considered  was  the  very  ill  prospect  of 
what  was  like  to  happen  upon  the  death  of  the  King  of 
Spain,  in  case  nothing  was  done  previously  towards  the  pro 
ceeding  against  that  accident  which  seemed  probably  to  be 
very  near:  The  King  of  France  having  so  great  a  force  in 
snch  a  readiness,  that  he  was  in  a  condition  to  take  possession 
of  Spain,  before  any  other  Prince  could  be  able  to  make  a 
stand:  Your  Majesty  is  the  best  judge  whether  this  be  the 
case,  who  are  so  perfectly  informed  of  the  circumstances  of 
parts  abroad. 

*  But,  so  far  as  relates  to  England,  it  would  be  want  of 
duty  not  to  give  your  Majesty  this  clear  account, — That  there 
is  a  deadness  and  want  of  spirit  in  the  nation  universally,  so 
as  Bot  at  all  to  be  disposed  to  the  thought  of  entering  into  a 
new  war,  and  that  they  seem  to  be  tired  out  with  taxes  to  a 
d^ree,  beyond  what  was  discerned  till  it  appeared  upon  the 
occaaon  of  the  late  elections :  This  is  the  truth  of  the  fact, 
upon  which  your  Majesty  will  determine  what  resolutions  are 
proper  to  be  taken. 

"  That  which  remained,  was  the  consideration  what  would 
be  the  condition  of  Europe,  if  the  proposal  took  place :  Of 
this  we  thought  ourselves  little  capable  of  judging :  But  it 
seemed  that  if  Sicily  was  in  the  French  hands,  they  will  be 
entirely  masters  of  the  Levant  trade ;  that  if  they  were  pos- 
sessed of  Final,  and  those  other  sea-ports  on  that  side, 
whereby  Milan  would  be  entirely  shut  out  from  relief  by  sea, 
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cviir 


CHAP,  or  any  other  commerce^  that  Duchy  would  be  of  little  signi- 
fication in  the  hands  of  any  prince,  and  that  if  the  King  of 
France  had  possession  of  that  part  of  Guipuscoa,  whidi  is 
mentioned  in  the  proposal,  besides  the  ports  he  would  have 
in  the  ocean,  it  does  seem,  he  would  have  as  easy  a  way  of 
invading  Spain  on  that  side  as  he  now  has  on  the  side  of 
Catalonia. 

"  But  it  is  not  to  be  hoped  that  France  will  quit  its  pretences 
to  so  great  a  succession  without  considerable  advantages; 
and  we  are  all  assured  your  Majesty  will  reduce  the  terms  as 
low  as  can  be  done,  and  make  them,  as  far  as  possible  in  the 
present  circumstances  of  things,  such  as  may  be  some  foun- 
dation for  the  future  quiet  of  Christendom,  which  all  your 
subjects  cannot  but  be  convinced  is  your  true  aim :  If  it  could 
be  brought  to  pass  that  England  might  be  some  way  a  gainer 
by  this  transaction,  whether  it  was  by  the  Elector  of  Bavaria 
(who  is  the  gainer  by  your  Majesty's  interposition  in  this 
treaty),  his  coming  to  an  agreement  to  let  us  into  some  trade 
to  the  Spanish  plantations,  or  in  any  other  manner,  it  would 
wonderfully  endear  your  Majesty  to  your  English  subjects. 

^^  It  does  not  appear,  in  case  this  negotiation  should  pro- 
ceed, what  is  to  be  done  on  your  part  in  order  to  make  it  take 
place :  Whether  any  more  be  required  than  that  the  English 
and  Dutch  should  sit  still  and  France  itself  to  see  it  executed : 
If  that  be  so,  what  security  ought  we  to  expect  that  if,  by 
our  being  neuter,  the  French  be  successful,  they  will  confine 
themselves  to  the  terms  of  the  treaty,  and  not  attempt  to 
m^e  farther  advantages  of  their  success? 

"  I  humbly  beg  your  Majesty's  pardon  that  these  thoughts 
are  so  ill  put  together :  These  waters  are  known  to  discompose 
and  disturb  the  head  so  as  almost  totally  to  disable  one  from 
writing  :  I  should  be  extremely  troubled  if  my  absence  from 
London  has  delayed  the  despatch  of  the  Commission  one 
day :  You  will  be  pleased  to  observe  that  two  persons  (as  the 
Commission  is  drawn)  must  be  named  in  it,  but  the  powers 
may  be  executed  by  either  of  them :  I  suppose  your  Majesty 
will  not  think  it  proper  to  name  Commissioners  that  are  not 
£ngli<ah  or  naturalised  in  an  affair  of  this  nature. 
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**I  pray  God  give  your  Majesty  honour  and  euccess  in  CHAP. 
aB  your  undertakings.  I  am  with  the  utmost  duty  and  ^^^^^' 
mpect, 

"Sir, 
**  Your  Majesty's  most  dutiful 

"  and  most  obedient  Subject  and  Servant, 

"  SOMEBS,  C. 

"  P.  S.  —  The  Commission  is  wrote  by  Mr.  Secretary,  and 
I  hare  had  it  sealed  in  such  a  manner  that  no  creature  has 
the  least  knowledge  of  the  thing  besides  the  persons  named."* 

TJDder  the  authority  of  this  Commission,  a  treaty  was  First  Par- 
rigned,  and  being  sent  to  England,  the  Lord  Chancellor,  by  ^nchidS!^ 
a  warrant  under  the  hand  of  the  King,  ratified  it  under  the 
Great  Seal,  without  communicating  it  to  the  Privy  CouncU, 
oraoy  others  of  his  colleagues.  —  Such  is  the  history  of  the 
treaty  which,  with  such  exquisite  ingenuity  and  humour,  was 
ridiculed  by  Arbuthnot,  some  years  afterwards  in  his  "  His- 
tory of  John  BulL'*t  Perhaps  we  ought  to  give  William 
credit  for  anticipating  "the  paroxysm  of  rage  into  which 
poor  old  Lord  Strutt  fell,  on  hearing  that  his  runaway  ser- 
vant Nick  Frog,  his  clothier  John  Bull,  and  his  old  enemy 
Levris  Baboon,  had  come  with  quadrants,  poles,  and  ink- 
horns,  to  survey  his  estate,  and  to  draw  his  will  for  him.** 
On  the  arrival  of  the  news  of  the  Partition  treaty  at  Ma- 
drid, Charles  did  make  a  will  devising  the  whole  of  his  domi- 
nions to  the  Bavarian  Prince,  but  unhappily  this  will  had 
scarcely  been  signed  when  the  Prince  died. 

"William  and  his  Chancellor  still  both  remaining  under  March, 
wliat  seems  nothing  short  of  infatuation,  a  second  Partition  ^^^' 
Treaty  was,  vnth  equal  secrecy  and  irresponsibility,  negotiated 
«id  ratified ; — whereby  it  was  agreed  that  Spain,  the  Indies, 
and  the  Netherlands  should  descend  to  the  Archduke  Charles, 
—that  France  should  still  have  the  two  Sicilies, — and  that 
for  her  accommodation  the  Duke  of  Loraine  should  surrender 

♦2  Ralph,  796,  797. 

t  lo  retlitj,  the  King  praprio  vigcre  had  mgreed  to  all  the  terms  of  the  treaty 
^•^  ^yt  after  writing  for  powers  to  a  negotiator. 

VOL.  IV.  L 
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CHAP,     his  principaUty  to  her  in  exchange  for  the  Milanese.  Nothing 

whatever  was  stipulated  for  England^  and  all  sensible  standers- 

by  saw  that,  when  the  crisis  arrived,  Louis  would  utterly  die* 
r^ard  the  treaty  as  well  as  the  renunciation,  and  seek  to 
annihilate  the  Pyrenees. 
Unpopula-        Although  the  manner  in  which  these  treaties  had  been  ne- 
tK«ty.    *    gotiated  and  concluded  was  not  yet  known  in  England,  the 
terms  of  them  excited  there  a  tumult  of  disapprobation,  and 
greatly  strengthened  the  Tory  party,  who  not  unreasonably 
threw  all  the  blame  upon  the  Whigs.     No  direct  vote  of 
censure  upon  either  treaty  was  proposed  in  parliament,  but  a 
series  of  motions  were  made  on  other  subjects,  which  were 
meant  to  annoy  the  government  and  to  irritate  the  King, 
with  a  view  of  compelling  him  entirely  to  banish  the  Whigs 
from  his  councils. 
Lord  Attacks  were  made  on  the  Lord  Chancellor  for  his  ap- 

iackedi^'  pomtmcnt  and  dismissal  of  magistrates,  and  a  glowing  pic^ 
parliaraent  ture  was  now  drawn  of  his  arbitrary  treatment  of  those  who 
menfand  "  Tcfused  to  sign  the  association  in  defence  of  the  Bang's  safety 
removal  of  qu  the  discovcry  of  the  "  Assassination  Plot." 
^^^  ^^  A  more  factious  movement  was  a  charge  against  the  Lord 
piracy  Chancellor  of  being  guilty  of  piracy  on  the  high  seas,  and 

againsthim,  giiaj.jjjg  j^  ^hc  booty  of  which,  contrary  to  the  law  of  nations, 
foreigners  were  robbed.  So  far  back  as  the  beginning  of  the 
year  1696,  the  Indian  seas  being  much  infested  with  pirates, 
it  was  very  desirable  to  send  an  English  ship  of  war  to  cruise 
against  them,  but  there  was  no  fund  to  bear  the  expense,  for 
"  Parliament  had  so  appropriated  the  money  given  for  the 
sea,  that  no  part  of  it  could  be  applied  to  this  expedi- 
tion."* The  King  recommended  a  private  subscription^ 
saying  that  he  would  lay  down  3000t  himself.  He  after- 
wards excused  himself  of  his  quota,  but  the  Lord  Keeper 
actually  contributed  500/.,  and  so  did  the  other  ministeiB  in 
proportion.  Accordingly  a  noble  vessel,  called  "  The  Ad- 
venture Gralley,"  was  fitted  out,  and  the  command  of  her 
given  to  William  Kid,  a  naval  officer,  hitherto  esteemed  for 
honour  as  well  as  gallantry.     "  The  Lord  Keeper  knew 


•  3  Burnet,  327. 
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lothing  oi  tbe  matter  farther  than  that  he  thought  it  be-    CHAP. 
came  the  post  he  was  in  to  concur  in  such  a  public  service ; 


but  a  grant  was  made  to  the  undertakers  of  all  that  should  be 
taken  from  ihe  pirates  by  their  ship."  *  Captain  Kid  was 
regularly  commissioned  "  to  sink,  bum,  and  destroy  pirates," 
but,  on  arriving  in  the  Indian  seas,  he  turned  pirate  himself,  and 
cruised  against  the  conunerce  of  aU  nations  indiscriminately, 
—  till,  after  a  sharp  engagement  with  an  English  frigate,  in 
which  several  fell  on  both  sides,  he  was  captured,  and 
brought  home  in  irons.  A  motion  was  now  unblushingly 
made  in  the  House  of  Commons  to  hold  the  Lord  Chancellor 
liable  for  all  these  enormities,  the  mover  not  only  inveigh- 
ing against  the  illegality  of  the  expedition  and  of  the  grant, 
but  broadly  insinuating  that  all  the  murders  and  robberies 
bad  happened  in  consequence  of  his  Lordship's  orders,  for  the 
purpose  of  swelling  his  share  of  the  profits,  and  that  he  was 
looked  to  by  Kid  for  protection  and  indemnity  at  home.  ^^  Such 
black  constructions  are  men  who  are  engaged  in  parties  apt  to 
make  of  the  aoti<ms  of  those  whom  they  intend  to  disgrace, 
even  against  their  own  consciences."  f  However,  the  charge 
was  so  outrageous,  that  none  would  vote  for  it  who  had 
any  r^ard  for  character,  and  it  was  rejected  by  a  large  ma- 
jority. $ 

The  next  measure  was  better  imagined,  and  was  attended  Bill  to  re* 
with  brilliant  success.     A  bill  was  introduced  to  resume  the  J?."*®.*^* 

King  8 

grants  of  Lrish  forfeited  estates,  which  William  had  very  granu 
kvishly  distributed  among  his  favourites.  Being  once  thrown  *^*"*®*** 
out  by  the  Lords,  it  was  tacked  to  a  bill  of  supply,  — depriving 
Ae  Lords  (as  it  was  said)  of  any  power  to  touch  it  without 
hsing  the  supply.  The  Court  still  made  strenuous  exertions 
to  stop  this  multifarious  bill  Lord  Somers,  on  the  score  of 
ill  health,  was  absent  from  the  debates  upon  it  in  the  Peers, 
and  a  charge  was  brought  against  him,  that,  not  venturing 
openly  to  oppose  it,  he  feigned  sickness,  and  tried  to  defeat  it 
by  intrigue.  This  was  an  unlucky  time  for  the  Chancellor, 
as  the  King,  most  anxious  to  defeat  the  bill,  was  highly  dis- 
wtisfied  with  him  for  not  opposing  it  more  actively.     It 


•  3  Burnet,  327.  \  Ibid.  328. 

\  Captaio  Kid  was  afterwards  tried  and  executed,  14  St.  Tr.  123.  147. 
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CHAP,     passed  both  Houses^  and  such  was  the  strong  feeling  in: 
*     favour  of  it  with  the  public,  that  Lord  Somers  would  not 


venture  to  advise  on  the  present  occasion  an  exercise  of  the 
veto  by  the  Crown,  and  it  received  the  royal  assent.  * 
1700.  ^'^ '  ^®  Commons  not  contented  with  this  victory,  a  motion 
Motion  in  was  made  that  an  humble  address  be  presented  to  his  Majesty, 
of  Com-  prayi^gj  "  that  his  Majesty  will  remove  John  Lord  Somers, 
monsfor  the  Lord  Chancellor  of  En&cland,  from  his  presence  and  councib 

removal  of      ^  *»      mi        t  i  ^  •  •         •  a  i 

Lord  for  ever."     The  debate  upon  this  occasion  is  unfortunately 

Somers        j^g^ .  ^^^^  ^^  ^j^jy  kno^^  generally,  that  his  arbitrary  removtil 
of  magistrates  after  the   assassination   plot,  and  the  other 
charges  which  were  afterwards  made  the  subject  of  the  im- 
peachment, were  now  hotly  urged  against  him ;  while  he  was 
ably  defended  by  some  of  his  friends,  and  his  merits  and 
services  were  so  powerfully  portrayed,  that  the  motion  was 
negatived   by  a  majority  of  167   to  lOG.f     However,  the 
Commons  were  determined  to  carry  their  object  indirectly; 
and,  before  separating,  they  came  to  a  vote  which  they  knew 
would  be  most  offensive  to  the  King,  and  would  drive  him  to 
throw  himself  into  the  arms  of  the  party  who  were  strong 
enough  to  protect  him  from  such  insults  —  **that  an  address 
be  presented  to  his  Majesty,  praying,  that  no  person  who  is 
not  a  native  of  his  Majesty's  dominions,  except  his  Koyal 
Highness  Prince  George  of  Denmark,  be  admitted  to  his 
^Majesty's  councils  in  England  or  Ireland." 
nth  April,        To  avoid  receiving  and  answering  this  address,  William 
iuness  of      Came  to  the  House  of  Lords  next  morning,  and  the  Commons 
Lord  being  summoned,  —  by  his  orders  the  Earl  of  Bridgewater,  in 

™^"*        the  absence  of  the  Lord  Chancellor  J,  declared  that  the  Par- 
liament was  prorogued,  —  and  it  was  not  allowed  again  to 
assemble. 
Jan.  23d.  Lord  Somers  had  been  absent  from  the  House  above  two 

months.     It  so  happened  that  the  last  time  he  had  presided 
on   the   woolsack,   was  the   day   on   which  his   celebrated 


•   11  &  12  W.  3.  c.  2. 

t  Cora.  JourD.  5  Pari.  Hist.  1221.      Burnet,  iii.  334. 

{  There  was  a  coramission  from  the  Crown  authorising  John  Earl  of 
Bridgewater  to  act  as  Speaker  of  the  House  of  Lords  in  the  absence  of  the 
Lord  Chancellor. 
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jttdgiMsit  in  the  "  Bankers'  Case"  was  reversed  *     Party  CHAP. 

T  .  ...  CVIIL 

feeHng  had  mixed  itself  up  a  good  deal  in  this  affair,  and  the  * 


stoiy  was  circulated  that  he  had  taken  to  his  bed  not  only 
from  the  slur  cast  upon  his  judicial  fame,  but  from  the 
prospect  of  his  approaching  fall. 

An  attempt  was  now  made  to  induce  him  to  quit  his  party,  Somen  re- 
and  Sunderland  pressed  him  to  join  with  the  Tories  in  a  i^^fr^' 
new  ministry;   but  he  answered,  —  "This  is  neither  njy  the  Tories, 
costom  nor  consistent  with  my  honour." f     This  offer  being 
rgected,  the  Tories  were  relentless  against  him,  and  Harley, 
above  all,  was  eager  for  his  dismissal.  X 

William   regarded  the  Chancellor  with    unshaken   con-  The  King 
fidence,  but    thought  that  he  could   not   oppose  his    own  |j;^>m«te8 
wishes  to  the  national  indignation,  however  unreasonable  it  tion  to  re- 
might  be,  and  that  before   calling   another  parliament  his  ?°^® 
administration  must  be  remodelled.     ^^  The  first  time  that 
the  Lord  Somers  had  recovered  so  much  health  as  to  come 
to  Court,  the  King  told  him   it  seemed  necessary  f6r  his 
service  that  he  should  part  with  the  Seals,  and  he  wished 
that  he  would  make  the  delivering  them  up  his  own  act.    He 
excused  himself  in  this ;  all  his  friends  had  pressed  him  not 
to  offer  them,  since  that  seemed  to  show  fear  or  guilt,  so  he 
hegged  the  King's  pardon  if  in  this  he  followed  their  advice ; 
but  he  told  the  King  that  whensoever  he   should  send  a 
warrant  under  his  hand  commanding  him  to  deliver  them  up, 
he  would  immediately  obey  it."     On  the  17th  of  April  the  Somere  de- 
expected  warrant  was  brought  to  him  by  the  Earl  of  Jersey,  f^^  g^^^ 
and,  still  in  the  48th  year  of  his  age,  he  delivered  to  that  Seal, 
nobleman  the  Great  Seal,  which  for  above  seven  years  he  had 
held  with  so  much  honour,  and  which,  amidst  all  the  strange 
vicissitudes  which  he  and  his  party  afterwards  experienced, 
he  never  recovered.  § 

♦  Ante,  p.  114.  et  seq.  f  Cunningham,  L  183. 

\  **■  The  just  reputation  and  high  rank  which  he  had  justly  acquired  were 
utolerable  to  Harley's  envious  heart.** — Birch's  MSS.  4223.   Brit.  Mus. 

§  The  following  account  of  this  affair  is  given  by  Oldmixon,  on  the  authority    Oldmixon's 
of  a  gpotleman  who,  he  says,  had  it  from  Lord  Somers  himself: — •*  llie  King    account  of 
•onae  time  before  the  prorogation,  which  was  April  11.,  had  given  his  Lord-    of  Lord 
*Wp  a  hint  of  the  necessity  he  should  be  under  to  part  with  him,  in  order  to    Somers's 
aeeommodate  matters  with  those  in  opposition  to  the  measures  of  the  adminis-    dismissal. 
*»tion.    His  Lordship  upon  this  told  his  Majesty,  that  he  knew  very  well  what 

L  3 
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CHAP.  bis  enemies  aiined  at  by  their  abusing  and  persecuting  him  as  they  bad  latdj 
CVIII.       done.     That  the  Seal  was  his  greatest  crime,  and  if  he  quitted  it  he  should  be 

^_^__^^^^   forgiven ;  but,  knowing  what  ill  use  would  be  made  of  it  if  it  were  put  into 

^"'"'"^""  their  hands,  he  was  resolved,  with  his  Majesty's  permission,  to  keep  it  in  defiance 
of  their  malice,  and  to  stand  all  the  trials  they  should  put  upon  him  with  the 
support  of  his  innocence  i^id  the  hopes  of  his  being  senrioeable  to  his  Mi^jesty. 
That  he  feared  them  not ;  but  if  he  would  be  as  firm  to  his  friends  as  they 
would  be  to  him,  they  should  be  able  to  carry  whatever  points  he  had  in  viev 
for  die  public  weBire  in  a  new  parliament  The  King  shook  his  head^  as « 
sign  of  his  diflSdence,  and  only  said,  U  mutt  be  so.]* — Oldm.  Hut.  208. 

Tindal't.  Tmdal  says: — <*  Thus  the  Lord  Somers  was  discharged  from  this  great 

office  which  he  had  held  seven  years  with  a  high  reputation  for  capacity,  integrity, 
and  diligence.  His  being  thus  removed  was  much  censured  by  idl  but  those  who 
procured  it.  Our  princes  used  not  to  dismiss  ministers  who  served  them  well, 
unless  they  were  pressed  to  it  by  a  House  of  Commons  that  refused  to  give 
money  till  they  were  laid  aside.  But  here  a  minister,  who  was  always  vindicated 
by  a  large  majority  in  the  House  of  Commons  when  he  was  charged  there,  and 
who  had  served  both  with  fidelity  and  success,  and  was,  indeed,  censured  with 
nothing  so  much  as  for  his  being  complete  with  the  King's  humour  and  motions, 
or,  at  least,  for  being  too  soft  or  too  feeble  in  representing  his  errors  to  him,  was 
removed  without  the  shadow  of  complaint  against  him.  This  was  done  with  so 
much  haste,  that  those  who  had  prevailed  with  the  King  to  do  it,  had  not  yet 
concerted  who  should  succeed  him.  They  thought  that  all  the  great  men  of 
the  law  were  aspiring  to  that  high  post,  so  that  any  one  to  whom  it  should  be 
ofifered  would  certainly  accept  it  But  they  soon  found  they  were  mistaken ; 
for  what  by  reason  of  the  instability  of  the  Court,  what  by  reason  of  the  just  ap- 
prehen^ns  men  might  have  of  succeeding  so  great  a  man,  both  the  Lord 
Chief  Justice  Holt  and  the  Attorney  General  Trevor,  to  whom  the  Seals  were 
offered  excused  themselves.  It  was  Term  time,  so  that  a  vacancy  in  that  poet 
put  things  in  some  confusion.  A  temporary  commission  was  granted  to  the 
three  Chief  Judges  to  sit  in  the  Court  of  Chancery;  and  on  the  21st  of  May 
the  Seals  were  at  last  given,  with  the  title  of  Lord  Keeper,  to  Sir  Nathan 
Wright,  one  of  the  King's  Serjeants  at  law,  in  whom  there  was  nothing  equal 
to  the  post,  much  less  to  him  who  had  lately  filled  it  The  King*s  inclmation 
seemed  now  turned  to  the  Tories  and  to  a  new  parliament  —  7¥iul  Ctml.  BMf, 
xiv.  515. 

£ve]yn*s.  The  following  extract  from  Evelyn's  Diary  shows  the  feelings  of  tlie  day,  and 

proves  that  the  worthy  author  had  taken  his  impressions  a  good  deal  from  the 
Tory  company  which  he  had  been  keeping: — "24th  April,  1700.  The  Sesle 
was  taken  from  Lord  Chancellor  Somers,  tho*  he  had  been  acquitted  by  a  grvate 
majority  of  votes  for  what  was  charged  against  him  in  the  House  of  Conunont* 
This  being  in  Term  time  put  some  stop  to  business,  many  eminent  lawyers 
refusing  to  accept  the  office,  considering  the  uncertainty  of  things  in  this 
fluctuating  conjuncture.  It  is  certain  that  this  Chancellor  was  a  most  exceUent 
lawyer,  very  learned  in  all  polite  literature,  a  superior  pen,  master  of  a  handsome 
style,  and  of  easy  conversation ;  but  he  is  said  to  make  too  mudi  haste  to  be 
rich,  as  his  predecessor  and  most  in  place  in  this  age  did,  to  a  more  prodigious 
excesse  than  was  ever  known.  But  the  Commons  had  now  so  mortified  the 
Court  party,  and  property  and  liberty  were  so  much  invaded  in  all  the  neigh- 
bouring kingdoms,  that  their  jealousy  made  them  cautious,  and  every  osf 
strengthened  the  law  which  protected  the  people  from  tyranny.** 
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CHAPTER  CIX. 

COiminTATION   OF  THE  LIFE  OP  LOKD  801CERS  TILL  THE  DEATH 
OF  KINO  WILLIAM. 

The  Whigs  were  highly  incensed  by  the  removal  of  Lord     chap. 
Somers,  and  loudly  complained  of  the  conduct  of  William.       CIX. 
They  held  the  same  language  during  the  remainder  of  his 
reigD,  and  even  inyented  an  anecdote  that  in  his  last  moments  on  the  dis- 
he  had  expressed  deep  remorse  for  his  ingratitude  to  the  ^?^*^^ 
mdividual  to  whom  he  owed  the  Crown  of  England.  *     Lord 
Somers  was  too  sensible  a  man  to  do  more  than  breathe  a 
passing  mum^ur  that  another  effort  had  not  been  made  to 
save  him.     He  knew  well  that  after  the  "  Abdication"  of 
James,  an  English  King  could  only  govern   through  his 
parliament,  f 

Hie  Chancellor's  dismission  had  produced  a  deep  sensation  Difficulty  in 
m  Westminster  HalL      «  The  Courts"  says  Cunningham,  ^^JJ^'^l!^ 
"were  immediately  deserted,  the  laws  silent,  and  all  pro-  successor. 
eeedingB  at  a  stand,  for  no  one  thought  himself  worthy  to 
succeed  Somers  in  his  high  office."  {     William  had  made  no 
provision  for  the  appointment  of  a  successor,  and  from  the 
present  unsettled  state  of  parties  the  Great  Seal  not  only 
went  a-begging,  but  met  with  many  rebuffs.      The  first 
application  was  made  to  Sir  Thomas  Trevor,  the  Attorney 
General,  but  he  wisely  would  not  lose  his  practice  at  the 
bar  for  the  prospect  of  being  in  a  few  weeks  an  Ex-Chan- 
cellor.    Chief  Justice  Holt  next  had  the  bauble  held  out  to 
lum,  but  he  siud  that  both  prudence  and  honesty  prompted 
Mm  to  reject  it,  for  he  held  his^  present  office  quamdiu  se  bene 
gesserit,  and  he  felt  himself  competent  to  the  discharge  of  its 

*  Canmnghaiii»  voL  i.  252. ;  Burnet,  iii.  335. 

t  **  The  removing  of  the  Lord  Somers  from  his  high  station,  though  it  dis- 
pleased many  people,  yet  it  seemed  not  to  affect  his  Lordship,  who  retired  with 
oooteat  and  temper,  and  upon  all  occasions  in  parliament  served  the  King  and 
the  interests  of  the  public  with  the  same  zeal  as  if  he  had  not  lost  a  place."  — 
Keonet,  iii.  783. 

\  Hist.  L  183« 
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Great  Seal 
giTen  to  the 
Chiefs  of 
the  three 
common 
law.  Courts. 

Plan  for 
recalling 
Somers. 


dtities^  whereas  he  had  never  practised  in  a  Court  of  Equity 
in  his  life.  *  Even  puisne  Judges  and  counsel  without  office 
at  the  bar  refused  the  offer  made  them^  though  not  yet 
warned  by  the  lines  which  have  not  been  able  to  save  others 
from  such  folly ;  — 

**  Ambition  this  shall  tempt  to  rise,  '    > 

Then  whirl  the  wretch  from  high, 
To  bitter  scorn  a  sacri6ce 
And  grinning  infamy." 

.  As  it  was  now  the  middle  of  Easter  Term5  and  important 
law  business  was  suspended,  the  office  of  Chancellor  being 
in  abeyance,  —  the  Great  Seal,  after  remaining  ten  days 
in  the  King's  own  hands,  was  delivered  into  the  temporary 
custody  of  the  two  Chief  Justices  and  the  Chief  Baron  as 
Lords  Commissioners,  f  We  learn  from  the  letters  of  Se- 
cretary Vernon,  lately  published  {,  that  an  intrigue  was  then 
entered  into  by  Lord  Sunderland  with  the  Duke  of  Shrews- 
bury and  others,  professedly^  with  a  view  of  restoring  the 
Ex-chancellor  to  his  office;  but  Somers  himself  was  not 
privy  to  it,  and  I  suspect  that  the  whole  was  merely  an  at- 
tempt to  mystify  the  Whigs  by  holding  out  a  prospect  of 
returning  favour  to  their  chief.  On  the  21st  of  May,  one 
Nathan  Weight,  Serjeant  at  Law,  was  prevailed  upon  to 
accept  the  Great  Seal  as  Lord  Keeper.  § 


•  2d  May.  **  Lord  Justice  Holt,"  snys  Prior,  **  having  been  at  Hampton 
Court,  and  with  the  King  in  private,  occasioned  a  report  that  he  had  refused  the 
Seals.  If  it  he  so  or  not,  I  cannot  say  ;  but  as  yet  the  Seals  are  not  disposed 
of.**  —  Letters  to  Earl  of  Manchester;  Cole's  Memoirs,  p.  128. 

Some  say  that  he  exclaimed,  **  I  never  had  but  one  cause  in  Chancery,  and  as 
1  lost  that,  I  cannot  think  m3rself  qualified  for  so  great  a  trust.**  —  Grainger,  i. 
164. 

t  Cr.  Off.  Min.  fol.  141.  ^    a.d.  1841. 

Letters  of         ^  j  give  a  few  extracts  from  Vemon*s  Letters,  written  about  ihis  time,  tot^ 

Vernon  re-     Duke  of  Shrewsbury,  relating  to  Lord  Somers,  which  are  very  curious :  — 

lating  to        «c  Sunday,   noon.     The  two    Chief  Justices   and   the   Chief  Baron  are  to  be 

Somers.  here  this  aflemoon,   to  have  the   custody  of  the   Great   Seal   committed  to 

them.      It   will   not   rest   long  in  their  hands,   the   King  being   sensible   of 

the    necessity   of  appointing    a    Keeper.      It  seems  to  me  as   if  Sir  John 

Powell   were  not   like   to  be   the   man."*  —  •«  Wednesden/j  10  o*doek.     Lord 

Sunderland   has    a  great   desire  to  speak   with   your   Grace   m  relation  to 

my   Lord  Chancellor;  but  having  no  opportunity,  be  has  told  me  what  be 


*  He  was  a  very  upright  man  ;  and  having  acted  honestly  as  a  Judge  on  tf*e 
trial  of  the  Seven  Bishops,  was  one  of  the  very  few  not  swept  away  at  the 
Revolution. 
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Lord  Somers,  on  his  dismissal  from  office,  having  spent  some     CHAP, 


CIX, 


time  at  Tmibridge  Wells  for  the  recovery  of  his  health,  re- 

.  Conduct  of 

vould  have  proposed  to  you  about  a  method  to  be  used  for  restoring  the  j^fd 
Sells  to  my  Lord  Chancellor.  I  know  not  how  practicable  it  is,  but  I  Somers  on 
told  him  1  would  communicate  i^  to  you  if  I  had  the  honour  of  seeing  i^^  retire- 
jou  to-morrow  at  Hampton  Court."  —  **  May  9.  and  10.  1700.  The  proposal  ^ent. 
at  Woborne  is  this,  —  That  the  Seals  should  be  put  into  the  hands  of  Comrois- 
tiooers,  such  as  my  Lord  Somers,  if  he  thinks  ^t,  shall  name  for  it,  who  are  to 
resign  whenever  his  Lordship  shall  think  proper  to  take  the  Seals.  It  will  be 
left  to  him  to  consider  whether  he  will  take  them  before  the  next  session  of  par- 
fisment  be  OTer,  that  the  same  ill  ferment  may  not  show  itself  again  on  his 
iecount,  especially  while  the  matter  of  Kid  is  depending.  If  this  be  approved 
oC  it  is  intended  to  keep  it  secret  with  all  the  care  imaginable,  that  neither  the 
King's  business  may  be  obstructed,  nor  my  Lord  Somers  be  made  uneasy,  with 
the  old  unreasonable  jealousies  on  his  account ;  and  in  the  mean  time  that 
•H  things  continue  as  they  are,  without  displacing  any  body  yet.  If  it  be  ap- 
pmred  of,  means  may  be  used  to  soften  some  tempers,  and  dispose  them  to  be 
nKve  moderate  next  winter,  or  to  let  them  alone  if  it  be  disliked.  This,  my 
Lord  Sunderland  says,  he  has  as  yet  mentioned  to  nobody,  nor  will  he  till  he 
luovs  your  thoughts  upon  it.  If  you  gave  into  it,  he  believed  you  would 
discourse  of  it  with  my  Lord  Wharton  or  Mr.  Montague,  and  by  them  prevail 
vitli  my  Lord  Somers.  He  is  confident  he  can  bring  the  King  to  it,  and  will 
hj  out  his  utmost  strength  in  it.  He  says  it  cannot  be  avoided,  but  my  Lord 
Albemarle  and  Lord  Jersey  must  know  it,  and  that  is  all  that  will  be  privy  to 
it  at  Court.  — I  made  two  objections  to  it;  the  first  was,  that  I  <^iefly  appre- 
hended that  my  Lord  Somers  would  not  be  prevailed  with  to  return  any  mure 
to  his  employment.  The  manner  of  the  King's  parting  with  him,  the  violence 
•f  his  enemies,  and  the  unsupportahle  fatigue  of  the  place,  would  deter  him 
from  changing  a  quiet,  honourable  retreat  for  a  turbulent  and  unsafe  condition. 
The  next  was^  I  doubted  whether  this  would  be  kept  as  secret  as  it  ought  to  be ; 
aad  if  that  fiiiled,  it  would  have  very  ill  consequences :  my  Lord  Somers  would 
be  more  pushed  at,  and  the  King's  affairs  more  embroiled  than  ever.  I  add  a 
third  thing,  that  if  this  should  appear  at  first  to  be  a  scheme  of  his  Lordship's, 
it  would  be  received  with  great  prejudice :  it  might  be  tliought  a  trick,  only  to 
amuse  the  Whigs  and  keep  them  quiet  the  next  session ;  besides,  as  some  believe 
be  was  the  author  of  my  Lord  Somers's  removal,  they  would  never  expect  he 
should  deal  sincerely  with  him,  nor  be  willing  he  should  have  any  merit  in 
obliging  him.  To  this  he  answered  he  could  not  help  the  hard  censures  he  was 
under,  but  was  sure  he  did  not  deserve  them.  He  has  never  mentioned  my 
Lord  Somen  but  with  esteem,  and  nobody  can  be  more  convinced  of  what  use 
it4s  to  the  King  and  the  public  that  he  should  be  at  the  head  of  the  afiairs,  and 
that  the  administration  should  be  in  the  hands  of  the  Whigs.  He  conceives  the 
great  difficulty  will  lie  in  the  gaining  of  my  Lord  Somers's  consent ;  but  if 
yoar  Grace  thought  well  of  the  proposal,  he  believes  it  would  succeed  in  every 
part,  and  be  would  not  stir  out  of  town  till  he  saw  it  accomplished  ;  whereas 
otherwise  he  has  designed  going  to  Althorp  on  Wednesday  next.  I  shall  take 
■o  notice  of  this  to  Mr.  Montague,  or  any  body  else.  I  find  myself  under  my 
Lord  Sunderlaod's  circumstances,  and  apprehend  myself  so  suspected,  without 
kooiring  any  cause  I  have  given  for  it,  that  silence  will  best  become  me  on  all 
accounts.  If  your  Grace  finds  this  matter  practicable,  you  will  mention  it  to  whom 
and  in  what  manner  you  think  fit.  If  you  disapprove  of  it,  I  suppose  there  is 
an  end  of  it ;  and  I  wish  any  body  else  may  find  out  a  scheme  that  will  more 
tend  to  our  settlement.'* —  On  May  10.  Vernon  writes  to  Shrewsbury  that  **  Sun- 
derland wishes  more  reserve  should  be  used  in  the  affair,  and  that  it  should  not 
be  farther  mentioned  till  the  King  should  be  sounded  about  it."  He  adds  — 
*^  I  hear  tha  Attorney  declines  taking  the  Seals,  notwithstanding  all  the  persua» 
sioBs  that  have  been  used.** — May  11.  Vernon  at  great  length  states  assurances 
from  Sunderland  of  his  great  regard  for  Somers — "  that  he  was  against  removing 
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CHAP,    treated  to  hia  villa^  and  there  retaming  to  hk  literary  pursuitSy 
^^^'      which  had  been  long  interrupted^  forgot  his  recent  mortifica- 

him ;  that  he  wu  much  surprised  vhen  he  heard  that  Lord  Somers  and  the 
King  had  parted ;  that  he  wished  they  should  be  brought  together  again.  By 
this  means  mj  Lord  Somers  would  return  into  the  King's  sendee  with  a  better 
grace  and  more  authority  than  he  had  before.  He  knows  no  engagements  the 
King  is  under  to  any  person  whatsoerer  in  opposition  to  my  Lord  Somers.  He 
consents  that  Lord  Somers,  Lord  Orford«  Lord  Wharton,  and  Mr.  Montague 
should  be  acquainted  with  the  proposal,  but  no  other  person.  If  the  difficulty 
should  lie  on  my  Lord  Somers's  part,  and  he  be  resolved  against  taking  the 
Seals  again,  as  preferring  his  own  quiet,  and  not  to  expose  himself  to  new  at- 
tempts, the  same  measures  may  slill  be  carried  on  with  his  concurrence,  though 
not  so  satisfactorily  to  the  public.  In  that  case  it  must  be  considered  who  shall 
be  recommended  to  the  King  as  Lord  Keeper ;  as  also  care  to  be  taken  that  my 
Lord  Somers  be  made  easy  in  his  fortune,  which  he  hopes  will  likewise  be  done 
to  all  that  be  principally  concerned  in  this  matter  to  dieir  entire  satisfiMtion.** 

"  Ma^  14.  Whatever  difficulties  be  in  the  way.  Lord  Sunderland  thinks  they 
may  be  got  over,  and  it  is  worth  struggling  with  them  to  gain  so  good  an  end. 
As  to  the  King*8  part,  he  knows  it  has  been  so  long  his  opinion,  that  the  Whiga 
were  the  only  persons  to  be  depended  upon  for  the  support  of  his  govemmenty 
that  he  makes  no  doubt  but  the  King  may  be  prevailed  on  to  do  any  reasonable 
thing  that  will  content  them,  which  you  may  be  satis6ed  in  as  soon  as  you  ean 
come  to  speak  with  the  King.  That  he  has  made  such  a  false  step,  in  parting 
with  my  Lord  Chancellor,  is  to  be  attributed  to  the  great  disturbance  he  was 
put  into  by  that  fatal  bill.  His  Lordship  b  sure  that,  if  the  part  he  took  in  that 
bill  had  not  made  the  King  withdraw  himself  from  him,  the  King  would  have 
had  no  hand  in  removing  the  Seals ;  but,  as  it  is,  he  thinks  the  matter  still 
retrievable,  and  that  my  Lord  Somers  may  enter  again  upon  business  more  to 
his  satisfiiction,  and  with  a  greater  confidence  between  him  and  the  King  than 
has  been  hitherto:  there  will  only  want  his  concurrence,  which  will  be  his 
friends*  part  to  persuade  him  to.  Perhaps  an  offer  of  the  Seals  will  be  made  to 
Serjeant  Wright,  to  prevent  their  taking  any  jealousy,  who  are  averse  to  the 
putting  of  the  Seals  into  commission,  which  will  be  the  last  trial  for  a  single 
person;  but  whether  this  take  place,  or  that  the  Seals  go  into  the  hands  of 
Commissioners,  it  will  be  equally  consistent  with  the  carrying  on  the  other 
design,  if  it  be  approved  of.** — **  May  16.  I  saw  my  Lord  Sunderland  yesterday. 
He  tells  me  all  dissatisfactions  are  over  between  the  King  and  him.  He  fbnmt 
the  King  was  set  rather  upon  appointing  a  Keeper  than  Commissioners  for  the 
Seal,  and  Mr.  Serjeant  Wright  is  the  man  pitched  on,  if  he  will  undertake^it. 
I  have  heard  since,  that  my  Lord  Rochester  has  undertaken  to  get  him  spoke  to. 
What  answer  he  will  make,  I  know  not ;  but  he  has  been  very  ill  of  lale,  an<l*is 
scarce  recovered  yet.  If  he  boggles  at  it,  I  take  it  for  granted  Commissiotiers 
must  be  appointed,  such  as  shall  be  proposed  by  those  who  have  the  Seals  now 
in  custody.** — *'  Afay  18.  1  hear  Mr.  Montague  has  been  lately  with  the  King^  and 
that  they  telked  of  affairs  pretty  freely.  The  King  began  with  the  reports  tliat 
have  been  spread  abroad  of  his  hard  usage  to  my  Lord  Somers,  and  mentioned 
how  oft  my  Lord  Somers  had  told  him  that  he  found  he  was  growing  a  weight 
upon  public  business,  which  appearing  every  day  more  and  more  visible, 
the  King  was  not  unwilling  to  accept  of  his  resignation.  Mr.  Montague  hoped 
nothing  would  be  expected  from  him  that  was  not  consbtent  with  his  friendship 
and  obligations  to  my  Lord  Somers.  The  King  answered,  that  was  fkr  from 
his  thoughts ;  on  the  contrary,  he  expected  that  my  Lord  Somers  should  join 
with  him  in  promoting  what  might  be  for  his  service  and  the  pubJio  good,  so  as 
there  might  be  no  occasion  ior  their  taking  any  thing  amiss  of  one  another.  I 
hear  Mr.  Serjeant  Wright  has  closed  with  the  offer  that  has  been  made  him  of 
the  Great  Seal,  which  I  suppose  will  be  delivered  to  him  next  counoil  day.** 
**  Afojf  21.  I  perceive  your  Grace  thinks  my  Lord  Sunderland*s  plan  pretty  im^ 
practicable.     He  has  another  opinion  of  it,  and  still  believes  you  and  he  together 
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ibngy  and  felt  as  if  he  should  be  contented  never  semn  to  mix  CHAP, 
in  political  broils.  He  heard  with  indifference  of  the  n^otia- 
tions  respecting  the  appointment  of  his'successor,  —  although 
lie  must  have  experienced  a  little  glow  of  satisfaction  from  the 
embarrassment  produced  bj  the  repeated  refusals  of  the  Great 
Seal,  -^excusable  vanity  suggesting  to  him  that  one  reason 
was  the  dread  of  being  compared  to  him  who  had  lately  held 
it  with  such  general  applause.  He  was  kept  in  entire  igno- 
rance of  the  Sunderland  intrigue  for  neutraliring  the  Whigs 
by  the  jdan  for  his  recall  after  the  conclusion  of  the  next 
session  of  parliament,  or,  as  seems  to  have  been  pretty  well 
foreseen,  he  would  have  indignantly  spumed  at  it. 

There  was  now  a  lull  before  the  tempest  burst^  forth  with  The  King 
fresh  violence.  The  King  having  named  Lords  Justices,  f^^^ 
went  abroad  in  the  beginning  of  July,  and  did  not  return  till 
the  end  of  October.  As  yet,  there  was  perfect  tranquillity 
in  Europe,  and  at  home  it  seemed  doubtful  which  of  the  two 
great  parties  was  to  prevail,  or  whether  there  might  not  be  a 
cordial  coalition  between  them.  But  events  were  in  progress 
which  speedily  brought  about  a  party  conflict  of  unexampled 
Tidence,  and  which  lighted  up  the  flames  of  war  from  the 
Vistula  to  the  Tagus. 

could  pat  it  beyond  doubt  The  Council  is  summoned  this  ai^enioon  for 
4ctiveriDg  tbe  Great  Seal  to  Mr.  Serjeant  Wright,  and,  accordingly,  I  am 
pMng  to  Hampton  Court,  where  perhaps  I  may  have  something  to  write  you  from 
the  King,  I  am  just  come  ftonk  Hampton  Court,  where  I  have  seen  the  Seals 
iiflivered  to  Mr.  Serjeant  Wright ; — he  has  had  a  great  fit  of  sickness.  There 
WM  bat  aa  indifferent  appearance  of  Councillors ;  perhaps  my  Lord  Tankerville 
tad  Mr.  Montague  absented  themselves  designedly.'* — **  Map  23.  Lord  Sun- 
derland is  confident  he  should  entirely  satisfy  you  as  to  what  he  designs.  He 
is  positive  that  Mr.  Serjeant  Wright's  having  tlie  Seals  will  be  no  obstruction 
•till  to  it,  and  tbe  rather,  since,  when  the  Serjeant  took  the  Seals,  he  did  it  with 
Bfineiigbt  that  be  should  not  hold  them  long,  and,  therefore,  intended  to  move 
bis  Mi^esty  that  bis  compliance  might  not  turn  to  his  prejudice  by  any  change  ; 
kit  bis  Majesty  prevented  him,  and  of  his  own  accord  told  him,  that  if  any 
thing  should  arise  which  might  require  the  Seals  being  removed  out  of  bis 
hands,  be  should  not  suffer  by  his  accepting  them.  My  Lord  Keeper  is  not  yet 
ftaoved  from  his  lodgings  at  the  Gravel  Pits,  where  he  has  been  some  time  for 
tbe  recovery  of  his  health,  but  to-morrow,  I  bear,  he  comes  to  town." — '*  May  25. 
IWy  suspect  that  Mr.  Montague  carries  messages  between  the  King  and  my 
Lord  Soinera,  and  some  of  them  think  that  my  Lord  Sunderland  is  going 
into  tba  country,  because  he  cannot  influence  the  King  to  enter  further  into  the 
Tory  measures." — '*  May  28.  As  to  what  your  Grace  asks,  how  my  Lord  Keeper 
is  like  to  be  satisfied  if  he  should  be  removed  again,  I  think  that  as  diflScult  to 
tmwcr  as  i&  b  to  know  whether  my  Lord  Somers  would  be  willing  to  be 
■vtBstited  if  tbe  way  to  it  were  never  so  open." — Vem.  Corr.  iii.  37-— 65. 
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CIX, 

WUlof 
Cbarlei  II. 
of  Spain  in 
fovonr  of  a 
French 
Prince. 


Perfidious 
conduct  of 
France. 


Indigna- 
tion in 
England 
directed 
against  the 
Whigs. 


Feb.  6. 
1701. 
Proceed- 
ings in  the 
House  of 
Commons 
against 
I^rd 
Somers. 


April  14. 
1701. 


Immediately  after  the  second  PartHion  Treaty,  into  wkidi 
En^nd  had  been  duped,  French  intrigue  wad  set  to  work 
to  convert  it  into  an  engine  for  effecting  the  object  of 
Louis  XIV.  to  get  possession  of  the  whole  of  the  Spanish  mo- 
narchy ;  and  through  the  dexterous  management  of  the  Car- 
dinal Parto  Carrero,  the  last  male  of  the  Spanish  branch  of 
the  house  of  Austria  waa  induced  to  execute  a  will,  devising 
all  his  dominions  to  Philip,  Duke  of  Anjou,  the  yt>uiiger 
brother  of  the  Dauphin.  Immediately  after  this  solemnity 
he  expired.  With  scarcely  the  show  of  hesitation,  Louis 
broke  through  all  the  obligations  of  the  Partition  Treaty,  and 
accepted  the  splendid  inheritance  for  his  grandson*  Philip 
was  immediately  recognised  at  Versailles  as  the  successor  of 
Charles  II. ;  the  whole  court  of  France  accompanied  him  to 
Sceaux,  on  his  way  to  Madrid,  and  the  whole  French  nation 
were  intoxicated  with  joy  at  what  they  considered  an 
immense  accession  to  their  empire. 

In  England  the  news  excited  corresponding  consternation 
and  resentment,  and  there  was  a  violent  cry  against  Lord 
Somers  and  the  Whigs,  to  whom  the  Partition  Treaties,  and 
the  misfortunes  which  followed  upon  them,  were  not  unfairly 
imputed.  A  dissolution  of  parliament  took  place,  and  the 
elections  ran  strongly  in  favour  of  the  Tories. 

The  new  parliament  met  in  the  beginning  of  the  following 
year,  and  the  Ex-chancellor  had  great  reason  to  dread  its 
vengeance.  After  some  time  necessarily  spent  in  providing 
for  the  Protestant  succession,  by  calling  in  the  house  of 
Hanover*,  in  consequence  of  the  death  of  the  Duke  of  Glou- 
cester, the  promising  son  of  the  Princess  Anne,  the  Par- 
tition Treaties  were  hotly  debated  in  both  Houses,  and  a 
proposal  was  made  in  the  Commons  ^Ho  impeach  Lord 
Somers,  late  Chancellor  of  England,  for  the  share  he  had 
had  in  these  treaties,  and  for  other  high  crimes  and  misde* 
ineanours."t     He  thereupon  caused  it  to  be  intimated  to 

♦  See  12  &  18  W.  3.  c.  2. 

f  This  proceeding  had  excited  great  expectation.  Thus  wrote  Prior,  still  a 
Whig,  to  the  Duke  of  Manchester :  **  I  must  congratulate  your  happiness  that 
you  are  out  of  this  noise  and  tumult,  where  we  are  tearing  and  destroying  erery 
man  his  neighbour.  To-morrow  is  the  great  day  when  we  eipect  my  Lord 
Chancellor  will  be  fallen  upon,  though  God  knows  what  crime  he  is  guilty  of 
but  that  of  being  a  very  great  man,  and  a  wise  and  upright  Judge.  ".^  Pri.  Con. 
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them,  ''that  having  heard  that  complaint  had  been  made  of    CHAP; 
hkn  in  their  House^  out  of  his  high  respect  for  the  Commons  '  _ 


of  England^  he  begged  that  he  might  have  permission  to  be 
heard  before  them  in  his  own  defence." 

Tliis  was  granted,  although  the  House,  taking  umbrage  His  speech 
because  the  proceeding  which  they  intended  to  keep  secret  Hoi^e  of 
had  been  divulged,  resolved  to  ask  him  whence  he  had  the  Commons, 
information  which  induced  him  to  make  the  application  ?  — 
"A  chair  was  set  by  the  Serjeant,  a  little  within  the  baron 
the  left  hand ;  then  the  Serjeant  had  directions  to  acquaint 
the  Lord  Somers  that  he  might  come  in,  and  Mr.  Speaker 
acqaunted  his  Lordship  that  he  might  repose  himself  in  the 
Aair  provided  for  him ;  and  his  Lordship  was  heard  v/hat  he 
had  to  offer  to  the  House."  * 

Of  this  memorable  speech  we  have  a  very  imperfect  report, 
—  from  which  we  can  barely  trace  the  line  of  defence  which 
he  assumed.  Having  given  an  account  of  what  we  know  to 
have  passed  about  the  negotiation  with  Tallard,  he  makes  the 
King  add,  ^'  that  if  he  and  his  other  ministers  thought  that 
a  treaty  ought  not  to  be  made  upon  such  a  project,  then  the 
whole  matter  must  be  let  fall,  for  he  could  not  bring  the 
French  to  better  terms."  Lord  Somers  said,  "  he  thought  it 
would  have  been  taking  too  much  upon  himself  if  he  should  . 
have  put  a  stop  to  a  treaty  of  such  consequence :  The  King's 
letter  requiring  the  blank  Commissions,  he  construed  to  be 
a  warrant  which  he  was  bound  to  obey :  But  at  the  same 
time,  he  wrote  his  own  opinion  very  fully  to  his  Majesty, 
objecting  to  many  particulars,  and  proposing  several  things 
which  he  thought  were  for  the  good  and  interest  of  England : 
That  the  treaty  being  concluded,  he  put  the  Great  Seal  to 
it^  by  the  King'scommand, — as  he  thought  he  was  bound  to 
do :  That  as  a  Privy  Councillor  he  had  offered  the  King  his 
best  advice ;  and  that  as  Chancellor  he  had  executed  the  office 
according  to  his  duty."  Having  finished,  the  Speaker  asked 
him,  "  Who  had  informed  him  that  there  was  a  debate  in 
the  House  about  him  ? "  He  answered,  "  That  he  was 
strangely  surprised  at  a  question  which  he  never  knew  was 


*  5  Pari.  Hist.  1245. 
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put  to  any  man  that  came  to  desire  the  favour  of  hmig  heard^ 
and  that  he  not  only  would  be  content  to  be  under  the  cen- 
sure of  the  House,  but  would  suffer  the  worst  extremity 
that  might  befall  him  rather  than  bring  prejudice  to  thqee 
who  had  placed  confidence  in  hinu"  He  then  withdrew,  but 
came  back  immediately  and  desired  to  leave  with  the  House 
the  King's  letter  to  him,  preparatory  to  the  first  Partili<Hi 
Treaty,  with  a  copy  of  his  answer,  which  he  said  he  had 
permission  to  lay  before  thenu*  It  is  said  that  his  defence 
was  so  full  and  clear,  that  if,  upon  his  withdrawing,  the  ques- 
tion had  been  quickly  put,  the  whole  matter  had  been  soon 
at  an  end,  and  the  prosecution  let  &1L  But  his  enemies, 
assisted  by  an  indiscreet  friend,  drew  out  the  debate  to  sudi 
a  length,  that  the  impression  which  his  speech  had  made  was 
greatly  effaced,  and  the  House  sitting  till  it  was  past  mid- 
night, the  resolution  was  carried  by  a  majority  of  ten  — 
198  to  188  —  ''  That  John  Lord  Somers,  by  adviring  his 
Majesty  in  the  years  1698  to  the  treaty  for  partition  of  the 
Spanish  monarchy,  whereby  large  territories  of  the  King  of 
Spain's  dominions  were  to  be  delivered  up  to  France,  was 
guilty  of  a  high  crime  and  misdemeanour,"  f  And  the  House 
ordered  Simon  Harcourt,  the  great  Tory  lawyer,  who  was 

*  This  scene  calls  forth  the  following  obbcrvation  from  Horace  Walpole :  — > 
<*  llie  excellent  balance  of  our  constitution  never  appeared  in  a  dearer  light 
than  with  relation  to  this  Lord,  who,  tliough  impeached  by  a  misguided  House 
of  Commons  with  all  the  intemperate  folly  which  at  times  disgraced  the  free 
states  of  Greece,  yet  had  full  liberty  to  vindicate  his  innocence  and  manifest  aA 
integrity  which  could  never  have  shone  so  bright  unless  it  had  been  jaridiciAy 
aspersed." —  Royal  and  Noble  Authors.  Yet  the  Ultra- Tory,  Lord  Dartmouth, 
was  so  far  misled  by  his  prejudices  as  to  write,  **  I  never  saw  that  House  in  96 
great  a  flame  as  they  were  upon  his  withdrawing.  He  left  them  in  a  mncli 
worse  disposition  to  himself  than  he  found  them  ;  and  I  heard  many  of  bis  best 
friends  say  they  heartily  wished  he  had  rever  come  thither.** 

Ivord  Melville's  defence  of  himself  before  the  House  of  Commons  in  1806  it 
the  last  instance  of  a  Peer  claiming  this  privilege. 

t  Sir  Robert  Wal|K)le,  then  a  very  young  member,  took  a  warm  interest  for 
Lord  Somers,  and  voted  for  him,  but,  with  the  tact  which  he  ever  displayed,  r^ 
mained  silent,  that  tlie  cflect  of  the  Speech  might  not  be  weakened  by  an  angry 
discussion  >— privately  remarking  **  that  the  zeal  of  the  warmest  friends  is  often* 
times  more  hurtful  to  tbe  person  whose  cause  they  espouse  than  the  bitterest  ac- 
cusations of  the  most  inveterate  opponents."  He  was  of  opinion  that  if  the 
question  had  been  immediately  put,  the  prosecution  would  have  been  with- 
drawn. Harcourt,  to  further  the  impeachment,  laid  the  trap  into  which  Cowper, 
who  was  against  it,  fell. — Cox's  Memoirs  of  Sir  Robert  Walpole,  i.  22.  Walpole 
was  afterwards  Teller  on  the  division  respecting  the  Replication  to  Lord 
Somers's  Answer  to  the  Articles  of  Impeachment,  when  he  was  in  a  minority  of 
90  to  140.  —  lb.  23. 
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ateifards  Lord  Chancellor,  to  go  up  to  the  House  of  Lorda    chap. 
to  kDpea(^  him  in  due  form.*  ^^^ 

Haying  resolved  likewise  to  impeach  the  Earl  of  Portland, 
the  £aii  of  Orford,  and  Lord  Halifax,  —  so  eager  were  the 
ComsuAs  in  the  prosecution,  that  they  immediately  after 
preeented  an  addr&is  to  the  King  praying  him  to  remove  all 
the  four  £n»n  his  preseuce  and  coonoils  for  even  The  Lords, 
alarmed  at  this  attempt  of  the  Commons  to  sentence  as  well 
iB  to  aecose,  voted  a  coimter  address,  praying  his  Majesty 
^  iKit  to  pass  any  censure  upon  the  accused  Lords  until  they 
ire  tried  upon  their  impeachments,  and  ju^ment  be  given 
acooidii^  to  the  usage  of  parliament  aod  the  laws  of  the 
kad."  The  King's  answer  to  the  Commons  was  in  general 
terms,  and  amounted  to  a  polite  reprimand  for  their  irregUf 
lirity.t 

Harcourt  appearii^  at  the  bar  of  the  Lords  ^^  in  the  name  AprU  ). 
of  the  House  of  Commons,  and  all  the  Commons  of  England,  ^'^^^- 
inpeached  John  Lord  Somers  of  high  crimes  aud  misdemean- 
euTB,"  adding  that  '^the  House  of  Commons  would,  in  due 
time,  exhibit  particular  articles  against  the  said  Lord,  and 
nake  good  liie  same."  % 

Artidles,  to  Ae  number  of  fourteen,  were  forthwith  regu-  Articles  of 
larly  exhibited.  Had  the  case  come  to  a  hearing,  some  of  '""pe^c**- 
Aem  would  have  been  very  serious.  The  first  was  for 
odoiting  the  Partition  Treaty,  and  could  not  have  been  sup- 
ported by  evidence.  But  the  second  charged,  "  that  for  more 
effectually  carrying  on  that  treaty,  the  said  Lord  Somers  did 
prepare  a  commission  to  which  he  afiixed  the  Great  Seal  of 
England,  without  any  lawful  warrant,  and  without  commu- 
nicating the  same  to  the  rest  of  the  Lords  Justices,  or  advis- 
ing in  concurrence  with  his  Majesty's  Privy  Council  there- 
upon —  that  no  certain  persons  of  known  honour,  fidelity,  and 
experience,  were  therein  nominated  Commissioners,  but  that  a 
blank,  or  empty  space,  was  left  in  the  said  commission  at  the 
time  of  the  sealing  thereof,  whereon  the  Commissioners' names 
irere  afterwards  to  be  inserted  beyond  the  seas,  although  an 
unBmited  power  was  given  to  such  Commissioners  to  treat 

♦  Burnet,  ill  369.     5  Pari.  Hist.  1245 

t  5  Pari.  Hist.  1249,  1250.  %  H  St.  Tr.  233. 
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his  Majesty  did  thereby  engage  himself  to  ratify  and  confirm 
whatever  should  thereupon  be  concluded  by  them  or  either  of 
them."  The  third  was  for  procuring,  expostfacto,  a  warraat 
to  authorise  the  commission.  The  fourth  was  for  clandestinely 
affixing  the  Great  Seal  to  the  ratification  of  the  treaty*  The 
fifth  was  for  doing  the  like  to  the  second  Partition  Treaty  in 
1699.  The  sixth  was  for  omitting  to  cause  the  commissions 
and  ratifications,  according  to  the  duty  of  his  office,  to  be  in- 
rolled  —  the  omission  being  averred  to  have  been  for  the  sake 
of  concealment.  The  next  five  articles  accused  him  of  passing 
in  his  own  favour  illegal  grants  of  the  property  of  the  Crown. 
The  thirteenth  was  for  granting  a  commission  imder  the 
Great  Seal  to  Kid  the  pirate,  who,  under  pretence  thereof, 
had  long  preyed  upon  the  ships  and  property  of  his  Majesty's 
subjects  in  the  West  Indies  ;  —  and  the  last  article  most  fri- 
volously charged  judicial  delinquency — ^particularly  in  respect 
«  Answers**  of  the  Celebrated  judgment  in  the  "  Bankers'  Case."  In  his 
^y^Jrs,  Answers,  Lord  Somers  traversed  the  first  article;  as  to  the 
second,  third,  fourth,  and  fifth,  he  relied  on  his  Majesty's 
express  command.  With  respect  to  the  sixth,  he  denied  that 
the  inrolment  was  a  part  of  his  duty.  The  charges  respecting 
the  grants  he  repelled,  by  asserting  that  they  proceeded  from 
the  spontaneous  bounty  of  the  Crown,  and  that  they  all  passed 
in  due  form.  *  On  the  thirteenth,  he  admitted  that  he  had 
granted  a  commission  to  Captain  Kid,  and  had  assisted  in 
fitting  him  out,  but  denied  all  privacy  with  his  piracies.  In 
replying  to  the  last  article,  he  excusably  dwells  upon  his 
great  exertions  in  the  Court  of  Chancery  to  the  manifest  im- 
pairing of  his  health,  and  upon  the  anxiety  he  had  ever 
manifested  to  do  justice  between  the  Crown  and  the  subject, 
and  between  man  and  man.  f 

•  Horace  Walpole,  though  friendly  to  Somers,  blames  these  grants  ( /7oyo/ 
and  Noble  Authors)  ;  but,  says  Lord  Hardwicke,  *♦  One  might  as  well  lay  a  heavy 
charge  on  his  father's  (Sir  R.  Walpole)  memory  for  the  grants  of  lucrative 
offices  obtained  for  his  family  and  taking  a  pension  when  be  resigned.  Lord 
Somers  raised  no  more  from  his  offices  and  grants  than  a  fortune  which  enabled 
him  to  live  with  decency  and  elegance." 

t   M  St.  Tr.  263— 274. 
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There  evidently  wa«  not  the  slightest  colour  for  the  im-     CHAP, 
pescfament,  except  with  respect  to  the  treaties;  and  to  these 


TCTy  serions  charges  I  must  own  I  think  the  defence  is  very  charges 
inadequate.     It  does  seem  astonishing  to  us  that,  to  humour  respiting 
the  King,  Somers  should  have  so  acted;  and  still  more  as-  tltion 
•stOQiBhing,  that  he  should  openly  rely  on  the  King's  command  2d^d*^"' 
M  a  justification.     This  is  the  language  of  Attorney  Greneral 
Herbert,  in  defending  himself  for  impeaching  Lord  Kim- 
bolton  and  the  five  Members  for  high  treason  in  the  time  of 
Charles  I.,  but  could  little  have  been  expected  from  the  great 
contriver  of  the  Revolution  and  the  author  of  the  Bill  of 
%[hts.     The  principle  would  introduce  absolutism  into  the 
management  of  all  domestic  as  well  as  foreign  affiurs,  and  is 
entirely  at  variance  with  every  notion  of  responsible  govern- 
ment. 

Luckily  for  the  Ex-chancellor,  the  misunderstanding  be-  Quarrel 
tween  the  two  Houses,  which  originated  in  the  indiscreet  the^wo 
attempt  of  the  Commons  to  prejudge  the  case  while  it  was  Houses, 
pending^  gradually  increased,  and  finally  rendered  the  im- 
peachment abortive.  The  truth  is,  that  at  this  time  (incredible  Whiggism 
as  it  may  seem  to  us),  the  Whigs  had  a  decided  majority  in  f^^*^*"^ 
the  House  of  Lords,  although  they  were  always  outvoted  in  Lords,  and 
the  House  of  Commons.     From  the  creation  of  some  new  thc'com-" 
Peers, — from  judicious  appointments  to  the  Right  Reverend  mons. 
Bench, — and  from  the  highest  ranks  in  England  being  then 
much  better  educated  than   the   fox-hunting   squires  who 
represented  the  counties  and  many  of  the  smaller  boroughs, 
the  Upper  House  in  the  reign  of  William  was,  and  for  a 
good  many  years  continued  far  in  advance  of  the  Lower  in 
liberality  and  intelligence.      The  Lords   had  steadily  sup- 
ported the  late  Ministers  now  under  impeachment,  and  an 
acquittal  was  pretty  confidently  anticipated,  without  any  nice 
diacrunination  of  the  articles  of  charge.     The  Tory  majority 
in  the  Commons,  therefore,  very  injudiciously  sought  to  stop 
the  prosecutions  by  a  quarrel,  that  the  accused  might  not 
have  the  triumph  of  an  acquittal  on  the  merits.     Had  they 
abandoned  the   unfounded  and  firivolous  articles,  and  pro- 
ceeded regularly  to  trial  on  the  charge  respecting  the  Par- 

VOL.  IV.  M 
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thbH  Treaties,  thej  must  either  have  obtained  a  coBTiction 
or  covered  their  opponents  with  disgrace* 

Lord  Somers's   ^^  Answer "   being  communicated  to  the 
Commons^  they  n^lected  duly  to  put  in  a  ^^  Beplication  "  to 
it>  and  they  had  for  an  unreasonable  time  omitted  to  exhibit 
written  articles  against  other  Lords  whom  they  had  impeached. 
Being  urged  to  use  despatch,  they  returned  a  saucy  message, 
intimating  that  they  were  the  best  judges  of  the  propriety 
of  their  own  proceedings.     On  the  petition  of  Lord  Somers, 
"  that  a  day  might  be  appointed  for  his  speedy  trial,"  the 
Lords  resolved  to  commence  it  on  Friday  the  13th  of  Jane« 
The   Commons  thereupon  demanded  a  '^Conference,"  in 
which,  after  many  complaints,  they  proposed  to  their  liord* 
ships  ^^  that  a  committee  of  both  Houses  be  nominated  to 
consider  of  the  most  proper  ways  and  methods  of  proceeding 
on  impeachments  according  to  the  usage    of  parliameotd 
in  such  cases."     This  proposal  was  scorned  by  the  Lords, 
who  sent  a  message  intimating  ''that  they  thought  them- 
selves obliged  to  assert  their  undoubted  r^ht  to  appoint 
a  day  for  trial  of  any  impeachment  depending  before  them 
without  any  previous   signification  from  the  Commons  of 
their  being  ready  to  proceed ;  that  their  Lordships,  accord- 
ing to  the  example  of  their  ancestors,  would  always  use  that 
right  with  a  regard  to  the  equal  and  impartial  administration 
of  justice,   and  with  a  due  care  to  prevent  unreasonable 
delays ;  and  that  the  expressions  of  the  Commons  were  such 
as  never  before  had  been  used  by  one  House  of  Parliament 
to  another,  and  such  as,  if  returned,  would  necessarily  destroy 
all  good  correspondence  between  the  two." 

The  Commons,  however,  refused  to  proceed  till  the 
preliminaries  of  the  trial  should  be  adjusted  by  a  joint 
committee  of  Lords  and  Commons,  and  they  should  be 
assured  particularly  that  the  Lord  to  be  tried  should,  during 
his  trial,  stand  outside  the  bar,  and  that  the  other  impeached 
Lords  should  not  sit  or  vote ;  —  declaring,  "  that  to  depart 
from  these  demands  would  be  giving  up  the  rights  of  the 
Commons  of  England  known  by  unquestionable  precedents, 
and  making  impeachments  (the  greatest  bulwark  for  the 
laws  and  liberties  of  England)  impracticable  for  the  fttture." 
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At  last  tke  Lords  and  CmnmonB  met  in  a  ^Free  Con-    ^^^^' 
ference,"  in  which  there  was  suoh  violenoe  that  there  seems  ' 


to  have  been  some  danger  of  their  coming  to  the  via  facti,  a  freeoon- 
and  rendering  it  necessary  that  constables  should  be  called  ^^^^^* 
m  to  preserre  tlie  peace.  Lord  Havecsham^  in  his  speech^  '^^^  ^^ 
^nly  accused  the  Commons  of  *^  fastidiously  instituting  suits  the 
these  impeachments  agunst  Peers  wham  they  knew  to  be  Commons. 
inMtenL^  The  C<»nmons  imjnediately  broke  up  the  con*' 
f«r«ice>  and  rushed  away.  As  they  were  withdrawing,  the 
Duke  of  DeYonshice,  the  Lord  Steward  bawled  after  them, 
^^be  hoped  they  would  return  back  like  men  of  sense  to  finish 
the  bosinesa  on  which  they  had  been  sent^  and  would  not 
think  that  that  Lord  had  any  authority  to  use  any  such 
bngoage  to  their  Honourable  House."  On  their  arrival 
in  their  own  chamber,  they  gave  an  inflommatc^  ao^ 
odant  of  what  had  occurred ;  whereupon  it  was  resolved, 
nemm  dieeentiente,  ^^  that  John  Xiord  Haversham  hath  at  the 
Fiee  Conference  this  day  uttered  most  scandalous  reproaches 
and  fidse  expressicms,  highly  reflecting  upon  the  honour  and 
JQstiee  of  the  House  of  Commons^  and  tending  to  the  making 
a  bceach  in  the  good  correspondence  between  the  Lords  and 
Commons,  and  to  the  interrupting  the  public  justice  of  the 
iMlion  by  delaying  the  proceedings  on  impeachments." 
2.  "  That  John  Lord  Haversham  be  charged  before  the  Lords 
for  the  words  spoken  by  him  this  day  at  the  Free  Con- 
ference, and  that  the  Lords  be  desired  to  proceed  against  the 
nid  Lord  Haversham,  and  to  inflict  such  punishment  upon 
him  as  so  high  an  <^nce  against  the  House  of  Commons 
does  deserve."  The  Lords  in  answer  requested  that  the 
CoDunons  would  forthwith  return  to  the  Fainted  Chamber 
ttd  resume  the  Free  Conference,  ^'  which,  they  doubted  not, 
woidd  prove  the  best  expedient  to  prevent  the  inconveni^ice 
of  a  misunderstanding  upon  what  has  passed," — and  the 
following  day  they  earnestly  repeated  their  request.  They 
likewise  required  Lord  Haversham  to  answer  the  charge 
agiioat  him.  But  the  Commons  peremptorily  refused  to 
pNx»edtill  they  should  have  satisfaction  for  the  insult  c^ered 
t<o  tbem  at  the  Free  Conference,  till  the  joint  committee 
should  be.  appointed,  and  till  they  had  assurance. that  each 
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Lord  on  his  trial  should  stand  at  the  bar,  and  that  the 
the  impeached  Lords  shonld  not  sit  or  yote  on  the  trial  of 
each  other.  The  Lords  thereupon  peremptorily  fixed 
Tuesday  the  17th  of  June  for  the  trial  of  Lord  Somere, 
and  the  Commons  resolved  "that  they  would  not  attend." 

The  day  of  trial  exhibited  a  series  of  party  stru^ks  ratha: 
than  a  grave  judicial  proceeding.  The  Tories  in  the  House 
of  Lords,  although  a  minority,  were  numerous  and  deter- 
mined, and  they  zealously  bailed  up  all  the  pretensions  of 
the  Commons.  On  the  assembling  of  the  peers,  in  the  mom* 
ing,  the  first  question  put  was,  "  Whether  the  House  should 
go  this  day  into  the  Court  in  Westminster  Hall,  in  order  to 
proceed  upon  the  trial  of  the  Lord  Somers  ?"  After  a  sharp 
debate,  it  was  carried  in  the  affirmative;  but  twenty  •six  tem- 
poral and  three  spiritual  Lords  signed  a  protest  in  such 
violent  language  that  it  was  expunged  from  the  Joumids. 
The  impeached  Lords  having  moved  that  "  they  have  leave 
to  be  absent  from  Lord  Somers's  trial,"  this  was  strenuously 
opposed  by  the  Tories,  on  the  ground  of  its  indicating  that, 
contrary  to  the  requisition  of  the  other  House,  they  had  a 
right  to  be  present  if  they  chose ;  but  it  was  carried  in  the 
affiimative. 

The  procession  was  then  formed  to  Westminster  Hall, 
which  had  been  properly  fitted  up  for  the  occasion.  The 
Lords  being  duly  seated  according  to  their  degrees.  Lord 
Somers  was  placed  within  the  bar,  as  this  was  only  a  case  of 
misdemeanour,  and  the  articles  against  him,  and  his  answers, 
w^e  read  by  the  Clerk.  The  Conamons  were  then  solemnly 
called  to  appear,  and  make  good  their  impeachment.  No 
one  appearing  for  the  prosecution,  the  Lords  returned  in  pro- 
cession to  their  own  chamber.  But  here  a  tumultuous  dis* 
oussion  arose  respecting  the  form  of  the  question  now  to  be 
put,  and  this  being  referred  to  the  Judges,  they  declared  that 
it  ought  to  be,  "  Is  John  Lord  Somers  guilty,  or  not  guilty, 
of  the  high  crimes  and  misdemeanours  whereof  he  is  im- 
peached ?"  But  the  Tory  party  said,  "  as  they  could  not  vote 
Lord  Somers  ffuilty  upon  any  notoriety,  without  legal  evi- 
dence, so  they  could  not  vote  him  not  guilty;  for  although 
the  Commons  were  deprived  of  the  opportunity  of  making 
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good  their  accusation^  he  might,  nevertheless,  have  commitied     CHAP. 
aH  the  offences  charged  against  him,  and  with  every  possible  ' 

aggravation."  To  give  them  some  content,  the  question 
agreed  to  be  put  was,  "That  John  Lord  Somers  be  ac- 
quitted of  the  articles  of  impeachment  against  him  exhibited 
by  the  Honse  of  Commons,  and  all  things  therein  contained, 
and  that  the  said  impeachment  be  dismissed."  This  being 
settled,  the  Lords  returned  to  Westminster  SLall,  and  the 
question  being  put  to  all  the  Lords  present,  beginning  with 
the  junior  Baron,  fifty-six  voted  in  the  aflfirmative,  and 
thirty- one  in  the  negative.  They  then  returned  to  their  Lord 
own  chamber,  and,  without  another  division,  judgment  was  ^™j^  ^' 
solemnly  pronounced  by  the  Lord  Keeper,  by  order  of  the 
House,  **that  the  defendant  be  acquitted  and  the  impeach- 
ment dismissed*" 

Lord  Somers's  personal  demeanour  during  the  whole  pro-  His  con- 
ceedmg  was  universally  admired,  and  was  afterwards  cele-  t^e  im^'*"^ 
brated  by  Addison :  "  This  noble  Lord,  for  the  great  extent  peachment. 
of  his  knowledge  and  capacity,  has  been  often  compared  with 
the  Lord  Verulam,  who  had  also  been  Chancellor  of  Eng- 
land. But  the  conduct  of  these  extraordinary  persons  under 
the  same  circumstances  was  vastly  different.  They  were 
both  impeached  by  a  House  of  Commons.  One  of  them,  as 
he  had  given  just  occasion  for  it,  sunk  under  it,  and  was 
reduced  to  such  an  abject  submission  as  very  much  dimi- 
nished the  lustre  of  so  exalted  a  character.  But  my  Lord 
Somers  was  too  well  fortified  in  his  integrity  to  fear  the 
impotence  of  an  attempt  upon  his  reputation,  and  though  his 
accusers  would  gladly  have  dropped  their  impeachment,  he 
was  instant  with  them  for  the  prosecution  of  it,  and  would 
not  let  that  matter  rest  until  it  was  brought  to  an  issue. 
For  the  same  virtue  and  greatness  of  mind  which  made  him 
disregard  fame,  made  him  impatient  of  an  undeserved  re- 
proach." ♦ 

The  Commons,  at  their  next  meeting  after  the  acquittal,  re-  June  20 
solved  "  that  the  Lords  had*refused  them  justice  upon  the  im-  ^^^^  ^}^y^^ 
peachment  against  the  Lord  Somers,  by  denying  them  a  Com-  Commons 


•  Freeholder,  No.  xxxix. 
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mittee  of  both  Houses^  which  wac  desired^  a«  the  only  proper 
means  of  settling  the  necessary  preliminaries^  and  afterwarde 
by  proceeding  to  a  pretended  trial  of  the  said  Lord,  which 
could  tend  only  to  protect  him  from  justice  by  colour  of  an 
illegal  acquittal,  and  that  the  Lords  had  thereby  endeavoured 
to  overturn  the  right  of  impeachment  lodged  in  the  House  of 
Commons  by  the  ancient  constitution  of  this  kingdom,  for  the 
safety  and  protection  of  the  people  against  great  men,  and 
had  made  an  invasion  on  public  liberty  by  holding  out  a 
prospect  of  impunity  to  the  greatest  offenders,  and  that  if 
the  supplies  necessary  for  preserving  the  public  peace  and 
maintaining  the  balance  of  power  in  Europe  shall  be  with^ 
held,  the  whole  blame  must  be  ascribed  to  those  who  have 
tised  their  utmost  endeavours  to  make  a  breach  between  the 
two  Houses  to  escape  from  the  just  punishment  of  their  own 
enormous  crimes." 

The  Lords,  with  more  dignity,  merely  intimated  in  answer 
to  this  message,  that  ^^they  had  appointed  a  day  for  the 
trial  of  the  Earl  of  Orford;"  and,  when  the  joint  conunittee 
was  again  demanded,  saying  that  "  this  showed  that  the 
Commons  never  intended  to  bring  any  of  their  impeachmeBts 
to  trial,"  The  impeached  Lords  were  accordingly  all  ac- 
quitted, parliament  was  prorogued,  and  this  Uhra-Tcnry 
House  of  Commons  never  met  again  — events  arising  which 
brought  about  a  reaction  on  the  liberal  side,  and  enabled  the 
King  successfully  to  appeal  to  the  nation  in  support  of  the 
liberties  of  Europe.  * 

Lord  Somers's  early  friend,  Shrewsbury,  hearing  of  these 
transactions  while  resident  at  Rome,  thus  addressed  him:— - 
"  I  cannot  help  referring  to  my  old  opinion,  which  is  now 
supported  by  more  weight  than  I  ever  expected,  and  wom^ 
that  a  man  can  be  found  in  England  who  has  bread,  that 
will  be  concerned  in  public  business.  Had  I  a  son,  I  would 
sooner  breed  him  a  cobbler  than  a  courtier,  and  a  hai^man 
than  a  statesman." 

Swift,  starting  as  a  zealous  Whig,  published  soon  after  the 
prorogation  his  "  Discourse  on  the  Contests  and  Disaensions 


•  5  Pari.  Hist.  1243.  14  St  Tr.  234-350.  Burnet,  iii.  366—386.  2  Ra]pli> 
955.  968. 
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between  the  Nobles  aad  the  Commons  in  Athens  and  Bome^    chap. 


cix. 


with  the  Consequences  they  had  upon  both  those  States."* 
Having  been  flattered  by  the  condescension  of  William,  who  swift's  de- 
bad  shown  him,  in  the  garden  at  Moore  Park,  **  how  to  cut  'enc®  ^^ 
sBpangUB  in  the  Dutch  way,"  and  hoping  for  promotion  in  somersand 
the  Church  from  the  return  of  the  Whig  party  to  power,  he  *^«  Whigs, 
strove  to  damp  the  warmth  of  the  Commons  by  showing  that 
their  measures  had  a  direct  tendency  to  bring  on  the  tyranny 
which  they  professed  to  oppose,  although  afterwards,  when  he 
had  gone  over  to  the  Tories,  he  designated  William  as  ^^  a 
new  Kin^  from  a  Calvinistic  republic,"  and  malignantly 
dandered  those  whom  he  now  most  lavishly  commended.  In 
this  work  he  shadowed  forth  the  impeached  Lords  in  the 
eharacter  of  Athenians,  —  Somers  as  Aristides — Orford  as 
Tbemistocles — HalifiEuc  as  Pericles,  and  Portland  as  Phocion. 
Thus  he  flatters  the  same  person  whom  he  so  grossly  libelled 
in  die  ^'  Examiner,"  and  in  the  ^'  History  of  the  Last  Four 
Years  of  Queen  Anne : "  ^^  Their  next  great  man  was  Aris- 
tides. He  was  a  person  of  the  strictest  justice,  and  best 
acquainted  with  the  laws  as  well  as  forms  of  their  govem- 
Bient,  so  that  he  was  in  a  manner  Chancellor  of  Athens. 
This  man,  upon  a  slight  and  false  accusation  of  favouring 
arbitrary  power,  was  banished  by  ostracism,  which,  rendered 
into  modam  English,  would  signify  that  they  voted  ^  he 
should  be  removed  from  their  presence  and  councils  for 
ever.'  But,  however,  they  had  the  wit  to  recall  him,  and  to 
that  action  owed  the  preservation  of  their  state  by  his  future 
services.  For  it  must  be  still  confessed  in  behalf  of  the 
Athenian  pec^le,  that  they  never  conceived  themselves  per- 
fectly infiiUible,  nor  anived  to  the  heights  of  modem  as- 
semblies, to  make  obstinacy  confirm  what  sudden  heat  and 
tCDierity  began.  They  thought  it  not  below  the  dignity  of 
an  aasembly  to  endeavour  at  correcting  an  ill  step,  at  least  to 
repent,  though  it  often  faUs  out  too  late."  Somers's  late 
colleagues  are  equally  lauded,  and  proclamation  is  made  that, 

*  It  is  fliippowd  that  he  had  before  im^toi  <«  The  Tale  of  a  Tub^*' and  **  The 
Btttle  of  the  Books,"  but  this  was  his  first  prose  publieaHon,  Some  years 
before  he  had  printed  some  bad  Pindaric  odes,  which  called  fortli  the  observation 
fnMa  Dryden,  **  Cousin  Swift,  you  will  never  be  a  poet.** 
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CHAP.     haTtng  been  treated  most  unjustly^  Ei^land's  onlj  chance  of 
•      struggling  against  the  difficulties  whidi  ihiekened  round- h»% 
was  to  replace  them  in  the  offices  which  they  had  so  dbly  and 
virtuously  filled. 

This  *^  Disconrsey'^  however  ingenious,  made  but  little  im-» 

pression  on  the  public  mind.     There  seems  reason  to  ihimk 

that  the  people  madly  took  part  with  the  House  of  Com^ 

monsy  and  there  was   real  danger,   not  only  to  the  ti^an- 

quilUty,  but  even  to  the  independence  of  the  country.     One 

section  of  the  dominant  Tories  would  have  been  contented 

to  support  the  "  Act  of  Settlement,"  they  then^ves  pos* 

sessing  <^^;  but  another  section,  wealthy  and  powerfid, 

still  adhered  to  the  doctrine  of  **  divine  right,"  and  wished  to 

expiate  the  "  sin  of  the  Revolution"  by  recalling  King  Jame& 

Still  farther,  ihe  grandson  of  Louis  XIV.,  having  quietly 

mounted  the  throne  of  Spain,  had  been  recognised  by  several 

European  states,  and  even  the  liberal  party  in  England  seeuKed 

indisposed  to  make  any  effort  with  a  view  to  check  the  career 

of  France  towards  universal  empire^ 

Sept  16.  But  the   face  of  affairs  all  over  Europe   was  suddenly 

Death  of     changed  on  the  death  of  James  IL,  by  France  reoognising  his 

James  11.     gQn  ag  King  of  Great  Britain.     Historians  have  been  greatly 

recognises*  at  a   loss  to   account  for  this  insane  step  on  the  part  of 

his  son  as     Louis  XIV.,  to  which  may  be  traced  all   his  subsequent 

Great  misfortunes.      Some  say  that  he  was  influenced  by  the  dying 

Britain.       entreaties  of  the  exiled  monarch ;  others,  by  a  promise  of  Ma^ 

dame  de-Maintenon  to  Queen  Henrietta  Maria;  and  others 

by  a  declaration  of  the  Dauphin,  that  ".  it  would  be  disgrace* 

ful  for  the  Bourbons  to  desert  the  Prince  of  Wales,  who  was 

not  only  lineally  entitled  to  the  throne  of  England,  but  waa 

of  their  own  blood."     The  truth  probably  is,  that  Xiouis  wad 

quite  intoxicated  by  the  brilliant  success  of  his  own  crooked 

policy  respecting  the  Spanish  succession,   and  the  rapture 

with  which  it  had  been  received  in  France,  where  the  people^ 

not  presaging  the  calamities  by  which  they  were  destined 

to  expiate  the  perfidious  violation  of  the  peace  of  Ryswick, 

became    delirious   with   pride  and  delight,  as  if   a  great 

private  estate  had  been  suddenly  bequeathed  to  every  in- 
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dividual  in  the  ldngdom«*     The  ^  Great  Monarch"  thcntgfat     CHAP, 
tint  sdbetantially  uniyeraal  empre  was  already  gained^  and       ^^^' 
tkt  England^  as  a  province,  he  might  dispose  of  at  his  plea**  "■*'"^~' 
sure.    He  therefore  ordered  James  III.  to  be  proclaimed 
King,  pretty  much  as  the  English  Goyemor  G-enend  of  India 
annoonces  his  intention  to  restore  the  son  of  an  exiled  rajah 
totbe  mnsmuL 

The  news  of  this  proceeding  caused  an  nnexampled  sensa-  Effect  of 
tion  in  England.     Even  Jacobites,  who  would  have  been  J^enwln 
ckmned  to  have  the  true  heir  spontaneously  recalled,  were  England, 
hart  at  the  thought  o£  his  being  imposed  upon  the  nation  by 
a  foreign  power,  and  all  ranks  and  persuasions  Enthusiastically 
rallied  round  the  throne  of  William.     He  now  formed  the  R***^**®" 
GrRAKD  Alliance  which  led  to  the  victories  of  Marlborough,  ©f  the 
Prom  the  change  in  the  public  mind  at  home,  he  was  like-  ^^^s^- 
wise  pleased  with  the  prospect  of  getting  rid  of  Rochester, 
who  had  been  forced  upon  him  as  minister,  and  of  again 
puttiag  himself  into  the  hands  of  the  Whigs.     Sunderland  Lord  Sun. 
now  sincerely  attempted  to  negotiate  Somers's  recall,  and  a  \^^^  ^^^ 
coalition  between  the  more  enlightened  of  both  parties.     In  the  restor- 
a  fetter,  written  to  be  laid  before  the  King  f,  he  said,  *'  The  5!ird  ^"^ 
Tories  will  not  be  satisfied  without  ruining  my  Lord  Somers,  Somers. 
nor  the  Whigs  without  undoing  the  ministers,  in  which  the 
hitter  think  they  have  the  whole  nation  on  their  side.     But, 
at  last,  what  can  the  King  do  ?     He  must  certainly  do  what 
may  determine  him  to  take  his  measures.     For  example,  let 
lum  come  into  England  as  soon  as  he  can,  and  immediately 
Boid  for  my  Lord  Somers.     He  is  the  life,  the  soul,  the 
spirit  of  his  party,  and  can  answer  for  it ;  not  like  the  pre- 
sent ministers,  who  have  no  credit  with  theirs,  any  further 
than  they  can  persuade  the  King  to  be  undone.     When  his 
Majesty  speiJra  to  my  Lord  Somers  he  ought  to  do  it  openly 
aiMl  fireely,  and  ask  him  plainly  what  he  and  his  friends  can 
do  and  will  do,  and  what  they  expect,  and  the  methods  they 
propoee*    By  this  the  King  will  come  to  a  judgment  of  his 

*  AddMon  vho  was  ia  Paris  at  the  time  was  obliged  to  fly  to  another  country, 
saying,  **  The  French  conversation  begins  to  grow  insupportable ;  that  which  was 
bdbre  the  vainest  nation  in  the  world  is  now  worse  than  ever/' 

t  September,  1701. 
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CHAP,  afikirs,  and  be  may  be  sure  that  my  Lord  Somers  will  deaire 
^^^'  nothing  for  himself,  or  any  of  the  impeached  Lords,  but  will 
take  as  much  care  not  to  perplex  the  King's  business  as  caa 
be  desired ;  and  if  he  can  do  nothing  his  Miyesty  shidl  like, 
he  win  remain  still  zealous  and  afiectionate  to  his  person  and 
government.''  The  King,  in  consequence  addressed  a  short 
note  to  Lord  Somers,  from  Loo,  accrediting  Lord  Gallo- 
way as  a  confidential  agent,  and  assuring  him  of  the  continu- 
ance of  his  friendship.  *  In  consequence  of  these  negotia- 
tions, Somers  prepared  Heads  of  Arguments  to  induce  the 
Sang  to  call  a  new  parliament  f,  and  on  the  10th  of  Novem- 
ber the  old  parKament  was  dissolved,  that  on  this  unexpected 
turn  of  affiurs  an  appeal  might  be  made  to  the  nation. 

*  J'ay  charg^  Mr.  Gallway  de  tous  parler  de  roa  part  avec  beiuooup  de 
franchise.  J*esp^re  que  vous  adjouterez  une  entiere  creance  k  ce  qu'il  tous 
dira :  et  que  vous  voudrez  bien  aveo  la  mesme  franchise  sans  aucune  reserve,  et 
estre  persuade  de  la  continuation  de  roon  amiti^."  Lord  Sunderland*  at  the 
same  time,  wrote  to  Lord  Somers :  **  The  King  is  resolved  to  discourse  fblly  and 
plainly  with  all  the  good  inclinations  posnble,  and  knows  that  the  two  Aieods 
are  of  a  mind  in  every  particular." — HanU  Stat.  Pap,  ii.  446.  452,  453. 

f  This  very  elaborate  paper  is  extant  in  Lord  Somers's  handwriting.  I  copy 
the  commencement  of  it :  — 

"  The  present  fermant  and  dispodtton  of  the  nation. 

1st,  Art  of  government  in  England,  in  watching  and  using  such  oppor- 

tiinities. 
2d,   These  opportunities  do  not  last 
Sd,   Neglect  of  making  use  of  them  always  must  turn  to  disadvantage. 

1 .  By  disobliging  the  zealous. 

2.  Encouraging  the  ill- meaning. 

3.  Creating  jealousies  of  the  King  and  his  measures.*' 

He  goes  on  with  many  divisions  and  subdivisions,  urging  against  the  existing 
Parliament  that  **  many  were  engaged  for  the  Prince  of  Wales ;  and  thst,  al- 
though they  pretended  that  war  with  France  was  inevitable,  they  were  against 
it  in  their  hearts."  To  the  objection  that  the  Tories  promised  to  support  the 
King,  he  says :  **  They  can  give  no  security  but  their  bare  promise.  To  trust 
them  is  to  put  the  fitte  of  Europe  in  their  hands.  Neither  their  will  nor  their 
power  to  be  depended  upon.  Not  their  will,  if  it  can  be  considered  how  their 
party  is  composed,  for  without  the  professed  Jacobites  they  are  nothing.  Will 
the  King  trust  to  a  migority  made  up  of  Jacobites,  to  make  effectual  provisions 
against  France  and  the  Prince  of  Wales?  They  can  no  more  be  depended  on 
now  than  last  year,  when,  as  they  pretended,  they  could  not  govern  their  own 
party." — In  another  paper,  concocted  about  the  same  time  between  Lord  Sun* 
derland  and  Lord  Somers,  to  be  laid  before  the  King,  there  is  this  humiliating 
confession :  **  The  Tories  are  better  speakers  than  the  Whigs  in  the  House  ef 
Commons ;  therefore,  in  the  beginning,  the  Whigs  ought  to  have  some  remark- 
able  advantage,  which  may  give  them  that  superiority  which  may  help  them  to 
conduct  the  affairs  through  the  rest  of  the  session.**  In  the  House  of  Lords»  on 
the  contrary,  the  good  speaking  was  with  the  Whigs.  There  was  no  Tory 
Bishop  to  answer  Burnet,  or  Tory  law  Lord  to  pit  against  Somers. 
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The  eleetbiiB  went  very  favourably*     The  King's  speech    chaf. 
at  the  opening  of  the  Session  was  prepared  by  Somers,  and  __^ 


is  pronounced  by  Burnet  to  be  '^  the  best  this,  or  perhaps 
any  other  Prince,  ever  made  to  his  people."*  I  copy  a  few 
of  the  nKHre  striking  passages  of  this  compositbn,  which  is 
88  remarkable  for  its  simplicity  as  for  its  spirit : 

"  My  Lords  and  Grentlemen,  I  promise  myself  you  are  met  ^^-  3i. 
togedier  full  of  that  just  sense  of  the  common  danger  of 
Europe,  and  the  resentment  of  the  late  proceedings  of  the 
French  King,  which  has  been  so  fully  and  universally  ex- 
{Nfeesed  in  the  loyal  and  seasonable  addresses  of  my  people. 
The  owning  and  setting  up  ihe  pretended  Prince  of  Wales 
for  King  of  England  is  not  only  the  highest  indignity 
offered  to  me  and  the  nation,  but  does  so  nearly  concern 
every  man  who  has  a  regard  for  the  Protestant  religion,  or 
the  present  and  future  quiet  and  happiness  of  his  coimtry, 
that  I  need  not  press  you  to  lay  it  seriously  to  heart,  and  to 
coD^der  what  further  effectual  means  may  be  used  for  secur- 
ing the  succession  of  the  Crown  in  the  Protestant  line,  and 
extinguishing  the  hopes  of  all  pretenders,  and  their  open 
and  secret  abettors.  By  the  French  King  placing  his  grand- 
son on  the  throne  ot  Spain,  he  is  in  a  condition  to  oppress  the 
rest  of  Europe,  unless  speedy  and  effectual  measures  be  taken. 
Under  this  pretence  he  is  become  the  real  master  of  the 
whole  Span! A  monarchy;  he  has  made  it  to  be  entirely 
depending  on  France,  and  disposes  of  it  as  of  his  own  domi- 
nions; and  by  that  means  he  has  surrounded  his  neighbours 
in  sadi  a  manner,  that,  though  the  name  of  peace  may  be  said 
to  continue,  yet  they  are  put  to  the  expense  and  incon- 
venience of  war.  This  must  affect  England  in  the  nearest 
and  most  sensible  manner  in  respect  to  our  trade,  which  will 
soon  become  precarious  in  all  the  valuable  branches  of  it ;  in 
reepect  to  our  peace  and  safety  at  home,  which  we  cannot 
hope  should  long  continue,  and  in  respect  to  that  part  which 
England  ought  to  take  in  the  preservation  of  the  liberty  of 
Europe.  It  is  fit  I  should  tell  you  the  eyes  of  all  Europe 
are  upon  this  Parliament ;  all  matters  are  at  a  stand  till  your 
n^Iutions  are  known,  and  therefore  no  time  ought  to  be  lost. 

•  3  Burnet,  409. 
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You  have  yet  an  opportunity,  by  God's  blessing,  to  secure  to 
you  and  your  posterity  the  quiet  enjoyment  of  your  religion 
and  liberties,  if  you  are  not  wanting  to  yourselves,  but  will 
exert  the  ancient  vigour  of  the  Englif^  nation ;  but  I  will 
tell  you  plainly,  my  opinion  is,  if  you  do  not  lay  hold  of  this 
occasion,  you  have  no  reason  to  hope  for  another.  I  should 
think  it  as  great  a  blessing  as  could  befall  England  if  I  could 
observe  you  as  much  inclined  to  lay  aside  those  unhappy, 
fatal  animosities  which  divide  and  weaken  you,  as  I  am  dis^ 
posed  to  make  all  my  subjects  safe  and  easy  as  to  any,  eyen 
the  highest,  offences  committed  against  me.  Let  me  conjure 
you  to  disappoint  the  only  hopes  of  our  enemies  by  your  una* 
nimity.  I  have  shown,  and  will  always  show,  how  desiroua  I 
am  to  be  the  common  father  of  all  my  people ;  do  you,  in 
like  manner,  lay  aside  parties  and  divisions  ;  let  there  be  no 
other  distinction  heard  of  amongst  us  for  the  future  but  of 
those  who  are  for  the  Protestant  religion  and  the  present 
establishment,  and  of  those  who  mean  a  Popish  prince  and  a 
French  government."*  This  speech  drew  forth  not  a  formal 
echo,  but  a  manly  pledge  of  support  from  both  Houses :  the 
treaties  of  alliance  were  approved  of,  a  liberal  supply  was 
voted,  and  an  act  passed  to  attaint  the  pretended  Prince  of 
Wales  if  he  should  land  in  England. 

William  began  to  get  rid  of  some  of  his  Tory  ministers, 
and  it  was  confidently  expected  that  Lord  fiomers  would 
soon  be  again  his  Chancellor,  and  avowedly  his  chief  adviser. 
But  our  illustrious  deliverer  having  given  this  impulse  to 
the  national  feeling,  and  Ifdd  the  foundation  of  national 
triumph,  approached  the  termination  of  his  earthly  career. 
His  health  had  been  long  declining,  the  injury  he  received 
by  a  fall  from  his  horse  greatly  aggravated  his  complaints,  and 
on  the  8th  of  March,  1 702,  he  expired  in  the  62d  year  of  his 
age,  and  the  14th  of  his  reign. 


*  5  Pari.  Hist  1329. 
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CHAPTER  ex. 
conmuATiON  of  the  lifs  of  lobd  80H£ss  till  his  appodtt- 

KENT  AS  LORD  PRESIDENT  OF  THE  COUNCIL. 

The  national  misfortone  of  the  King's  death  fell  with  par-     chap. 
ticnlar  severity  on  the  Whigs,  at  the  moment  when  they       ^x. 
had  confidently  reckoned  on  returning  to  office  in  a  body.        . 
Anne,  when  young,  had  been  told  that  they  were  repub-  of  Queen 
licans  and  atheists,  and  she  had  entertained  for  them  a  strong  ^""^ 
(fistaste,  personal,  political,  and  religious.     The  Whig  Ex-  Somers. 
dancellor  was  particularly  obnoxious  to  her.     He  had  been 
the  confidential  adviser  of  her  brother-in-law,  from  whom 
Ae  had  been  much  estranged ;  he  was  suspected  by  her  of 
crossing  her  wishes  to  be  put  into  the  council  of  regency, 
and  to  have  a  separate  establishment  as  next  heir  to  the 
crown;   and  his  views  respecting  church  afiairs  had  been 
grossly  misrepresented  to  her.     Although  he  signed  the  re-  He  is  ex- 
ception  of  her  title   previous  to  her  being  proclaimed,  ^j,"  ^i^y^ 
and  he  was  ready  to  have  shown  her  every  mark  of  loyal  Council, 
respect,  she  at  once  announced  to  the  confidential  friends  thecom- 
who  gathered  round  her  on  her  accession,  that  she  would  not  »n»ssion  of 
even  admit  him  into  her  presence.     Accordingly,  he  was  not  all  over 
jdlowed  to  be  sworn  of  her  Privy  Council,  when,  along  with  England, 
the  Privy  CJouncillors  of  the  late  King,  he  attended  to  take  the 
oaths  as  is  usual  at  the  commencement  of  a  new  reign ;  and 
he  name  was  struck  out  from  the  commission  of  the  peace  in 
every  county  in  England.*     What  he  probably  felt  more 

*  HisloriaiiB  all  sajr  that  his  name  was  struck  out  of  the  list  of  PriTy  Couiw 
ollon,  vhich  u  substantially  true,  as  he  was  not  allowed  to  be  sworn  of  tlie 
Couneil  to  the  new  Sovereign.  When  the  commissions  of  the  peace  were  re^ 
Bcvsd,  bis  name  which,  as  Chancellor  and  Privy  Councillor,  had  been  in  all, 
VU)  by  the  eipress  orders  of  the  government,  omitted  from  all  —  even  from  the 
coQinitsion  far  his  native  county.  This,  although  sometimes  denied,  appears 
detrly  by  a  letter  firom  Secretary  Vernon  to  the  Duke  of  Shrewsbury,  dated 
March  31.  1704.  Having  mentioned  an  address  of  the  Lords  to  the  Queen, 
praying  **  that  such  as  had  been  put  out  of  the  commission  since  the  Queen*H 
*ttcsaoD  to  the  throne  should  be  restored,"  he  adds :  **  When  this  matter  was 
debated  in  tbe  House  of  Lords  yesterday,  my  Lord  Keeper  (Wright)  had  many 
nib«  giTen  him  about  persons  put  in  and  left  out  of  the  commissions ;  particu- 
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CHAP,     severely  as  a  special  sli^t  to  him, — orders  were  ^ye&  to  dis- 
^^*       continue  the  payment  of  the  pension  which  he  had  procured 


for  Addison.     Thus,  instead  of  being  again  in  posses^n  of 
the  Great  Seal,  with  the  patronage  of  the  Crown,  and  the 
power  of  Prime  minister,  he  found  himself  proscribed  &oai 
office,  disgraced  as  far  as  the  spite  of  the  Court  oould  disgraee 
him,  and  held  up  to  the  world  as  a  man  whose  good  opinion 
was  a  bar  to  all  favour. 
His  glori-         Now,  howcver,  begins  what  may  be  considered  the  most 
ous  tonduct  praiseworthy  and  the  most  truly  glorious  portion  of  the  life  of 
chancellor.     Somers.     When  he  found  that  Godolphin  and  Marlborox^ 
judging    that  it  would  be  most  for   their  own  advantage 
to  adopt  the  measures  of  the  Whigs,  at  the  risk  of  offending 
the  party  which  had  brought  them  into  power,  were  resolved 
In  politics,  to  fulfil  the  engagements  of  the  '*  Grand  Alliance,"  he  strenu- 
ously supported  their  foreign  policy,  and  instead  of  soekiDg 
to  embarrass  them,  he  did  every  thing  in  his  power,  both  in 
and  out  of  parliament,  to  enable  them  successfully  to  carry 
on  the  war.     Banished  from  the  Court,  he  was  a  main  prop 
of  the  government.     He  was  diligent  in  his  attendance  in 
the  House  of  Lords,  and  he  lost  no  opportunity  of  support- 
ing the  honour  of  the  country,  or  protecting  religious  liberty 
against  the  inroads  of  the  dominant  faction.  * 
In  Htera-  Apart  from  politics,  his  conduct  is  still  more  to  be  admired^ 

as  being  more  rare  among  English  lawyers,  who  generally, 
while  in  practice,  or  in  office,  devote  themselves  exclusively 
to  professional  avocations,  and  in  their  retirement,  left  with- 
out mental  resources,  waste  their  declining  years  in  frivolous 
occupations  or  in  vain  regrets.t     Lord  Somers  presents  the 

Urly  that  my  Lord  Somen  was  left  out  of  the  commisnon  of  the  peioe  tat 
Worcestershire,  which  they  told  him  was  the  more  scandalous,  since  that  Lord 
had  sat  on  that  woolsack  with  more  reputation  than  those  that  came  either 
before  him  or  after  him."  —  Fern,  Correap,  iii.  257. 

*  From  a  reference  to  the  Journals  of  the  Peers,  I  find  that  the  House  hardly 
ever  met  without  his  being  present  The  two  last  almost  always  are,  "  D*. 
Somers,**  "  D*.  llalifiix,"  till  a  few  years  after  there  were  some  new  cicatioD& 

t  There  has  been  at  least  one  splendid  exception.  A  right  reverend  Prelate, 
whose  name,  if  I  were  at  liberty  to  mention  it,  would  be  considered  a  grace  to 
my  page,  thus  writes  to  me :  "I  remember  travelling,  many  yean  ago,  with  Sir 
S.  Romilly  one  stage  in.  his  carriage,  which  was  filled  with  the  best  books  of 
the  general  literature  of  the  day.  To  a  remark  from  me  that  I  rejoiced  to  tee 
that  he  found  time  for  such  reading,  he  answered,  *  As  soon  as  I  found  1  was  to 
be  a  busy  lawyer  for  life,  I  strenuously  resolved  to  keep  up  my  habit  of  non> 
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betai  ideal  of  an  Ex-chaneellor,  —  acttve  in  his  plaoe  in  por-^     CHAP, 
liament  when  he  could  serve  the  State,  and  devoting  hid  ' 


kinire  to  philosophy  and  literature.  He  had  long  been  a 
FcUow  of  the  Boyal  Society :  he  now  regidariy  attended  its 
neetiiig8>  and  asdsted  in  its  transact]0!Bs ;  and  being  elected 
the  Presictent,  he  did  every  tbing  in  his  power  to  extend  its 
eredit  and  its  nsefulnesB.  Having  held  this  distinguished 
poet  five  years^  he  gracefully  resigned  it  to  Sir  Isaac  Newton. 
He  made  a  noble  use  of  the  wealth  he  had  honourably  ac- 
quired, by  purchasing  a  fine  collection  of  pwitings,  engrav-* 
iflgs*,  medals,  and  books  —  becoming  possessed  of  ahnost 
crery  edition  of  the  Bible  that  had  ever  been  printed,  and 
of  an  immense  mass  of  tracts,  printed  and  manuscript,  on 
Eogli^  history  and  antiquities.  He  lived  much  with  literary 
bkh,  and  liberally  aided  such  as  were  oppressed  by  poverty. 
Oa  Addison's  return  from  the  Continent,  he  cordially  em-  ?*"j^''" 
Inaced  him ;  he  introduced  him  into  the  Kit-Cat  Club  f,  and  kindneis  to 

Addison. 

profiesrional  reading ;  for  I  had  witnessed  so  much  misery  in  the  last  years  of 
naoj  great  lawyers  whom  I  had  known,  from  their  loss  of  all  taste  for  books, 
that  I  r^arded  their  iate  as  my  warning.*  ** 

^  *  He  first  brought  into  notice  Vertue,  the  celebrated  engraver,  by  employing 
bim  to  engraTC  a  portrait  of  Archbishop  Tillotson  ;  and  he  made  the  fortune  of 
Sunm  Dulioia  by  sitting  to  him.  This  painter  had  previously  supported  him- 
self by  selling,  as  originals,  copies  he  had  made  of  the  old  masters  —  saying  that 
**  he  was  justified  in  being  revenged  of  the  public  for  not  sooner  discovering  his 
«o  geohis.'*  —  Life  of  Veriue  by  Horace  WiOpoU,  Works,  iv.  120. 

t  Somers  was  an  original  member  of  this  club,  which  is  said  to  have  been    J??**^^  **^ 
fcinded  by  Jacob  Tonson,  the  bookseller.     It  derived  its  name  from  meeting  at   ^/^^ 
the  bouse  of  CBBMTomBa  Cat,  in  Shire  Lane,  close  by  Temple  Bar,  fiunous   ^  "^ 
far  his  mutton  pies.     Witness  the  well-known  line  : 

**  Immortal  made  as  Kit-Cat  by  his  pies ;  ** 
•ad  the  distich : 

Hence  did  th*  assembly*!  title  first  anse, 

And  Kit-Cat  wits  sprung  first  from  Kit-Cat  pies. 
Other aoeounts  state  that  "  Cat*'  was  not  the  surname  of  the  master,  but  was 
tekea  from  the  sign  of  his  houses  the  **  Cat  and  Fiddle. 

An  the  WhigB  who  pretended  to  wit  belonged  to  this  club.  They  dined  so 
l*te  SI  three  in  the  afternoon,  and  often  sat  till  six.  In  the  summer  months 
they  met  at ««  The  Upper  Flask  **  on  Hampstead  Heath.  To  this  Sir  Richard 
BUckmore  alhides  in  his  poem,  entitled  **  The  Kit-Cat,'*  which,  strange  to  say, 
vas  finbionable  in  the  reign  of  Queen  Anne : 

**  Or  when,  Great  Kit  Cat,  thou  art  pleas'd  to  lead 
Thy  sons  to  feast  on  Hampstead's  airy  head  — 
Hampstead  that,  towering  in  superior  sky. 
Now  with  Parnassus  does  in  honour  vie." 

Sv  Godfiney  Kneller  painted  the  members  of  this  club  somewhat  less  than  a 
thite-auarters,  and  larger  than  a  half-length  —  a  size  which  pamters  have  ever 
^oee  oenominated  a  Kit- Cat.    Bolingbroke  aflerwards,  in  proposals  for  forming 


Club. 
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CHAP,  visited  him  in  his  garret  in  the  Hay  Market,  where  die  poor 
^^'  poet  was  found  out  by  Godolphin  to  ceiebrale  the  victories 
of  Marlborough*  Lord  Somers  was  rewarded  by  ike  Dedi- 
cation of  his  friend's  **  Travels  in  Italy ;"  and  as  he  seemed 
now  for  ever  banished  from  office,  he  could  have  no  mi^v* 
ings  as  to  the  sincerity  of  such  sentiments  as  these,  from 
the  author  of  ^'  the  Campaign,"  with  the  praises  of  which  all 
England  was  ringing.  **  I  had  a  very  early  ambition  to  reoom* 
mend  myself  to  your  Lordship's  patronage,  which  yet  in- 
creased in  me  as  I  travelled  through  the  countries  of  which 
I  here  give  your  Lordship  some  account :  for  whatever  just 
impressions  an  Englishman  must  have  of  your  Lordship, 
they  who  have  been  conversant  abroad  will  find  them  still 
improved.  It  cannot  but  be  obvious  to  them,  that  though 
they  see  your  Lordship's  admirers  every  where,  they  me^ 
with  very  few  of  your  well-wishers  at  Paris  or  at  Borne. 
And  I  could  not  but  observe  when  I  passed  through  most  of 
the  Protestant  governments  in  Europe,  that  their  hopes  or 
fears  for  the  common  cause  rose  or  fell  with  your  Lordship's 
interest  and  authority  in  England."  * 

Among  the  other  wits  of  Anne's  reign,  he  was  likewise  oh 
the  most  familiar  footing  with  Swift  —  who  as  yet  having 
nothing  to  hope  from  the  Tories,  dedicated  to  him  "the 
Tale  of  a  Tub,"  stating  how  "  the  bright  example  of  his 
patron's  virtue  would  adorn  the  history  of  the  late  reign," 
describing  him  as  "  the  sublimest  genius  of  the  age  for  wit, 
learning,  judgment,  eloquence,  and  wisdom,"  and  celebrating 

a  riTa)  club,  squeamishly  says :  **  The  first  regulation,  and  that  which  must  be 
inviolably  kept,  is  decency.  None  of  the  extravagance  of  tfte  Kit-  Cat  —  none  of 
the  drunkenness  of  the  Beef  Stake  —  is  to  be  endured.*^  **  The  Octobei" 
must  have  been  very  dull,  consisting  chiefly  of  Tory  ibxhunters;  but  "tht 
Brothers"  enlivened  by  the  sallies  of  the  renegade  Swif^  against  his  old  Whig 
friends,  must  have  been  very  delightful  society.—  See  Malone*s  Life  of  DrydiW, 
p.  735. ;  History  of  Clul»,  p.  368. ;  Steele's  Correspondence,  vol.  ii.  344. ; 
Noble's  Continuation  of  Grainger,  iii.  431. 

*  In  a  "  Life  of  Somers,"  published  while  Addison  was  alive,  and  in  the 
elevated  station  of  Secretary  of  State,  the  author  says  :  *'  I  believe  the  learned, 
ingenious,  and  polite  Mr.  Addison  will  not  take  it  amiss  to  have  it  told  thtt 
his  Lordship  took  him  into  his  protection  and  favour  when  he  first  came  to 
town  ;  that  he  obtained  a  handsome  pension  for  him  before  he  went  to  travel, 
and  afterwards  recommended  him  so  promptly  to  the  Lord  Halifiiz,  that  be 
passed  through  several  profitable  and  honourable  employments  till  be  was  made 
as  happy  in  his  fortune  as  in  his  fame."  —  Life,  1 716,  p  110. 
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him  for  "his  discernment  in  discovering,  and  readiness  in    chap. 
fiirouring  deserving  men." 


The  "Spectator*  had  not  yet  criticised  Paradise  Lost,  somews 
rndfirmi  the  personal  prejudices  entertained  against  the  author,  «J|tion  of 
the  beauties  of  this  divine  poem  were  hitherto  little  known 
to  the  English  public  Lord  Somers  himself  superintended 
t  new  edition  of  it,  which  waa  published  by  Tonson,  and  at 
hk  own  expense  brought  it  out,  with  a  pure  text,  with  valu- 
able notes,  and  with  every  advantage  of  decoration. 

His  house  in  town,  and  his  country  residence.  Brook - 
mans  in  Hertfordshire  *,  were  the  resort  of  the  most  distin- 
guished of  all  ranks  of  society,  and  displayed  the  intermix- 
ture of  aristocracy  and  genius,  but  seldom  in  any  age  wit- 
nessed in  England.  He  himself,  by  his  courtesy,  his  affa- 
bility, his  gaiety,  and  his  taste,  was  the  charm  of  this  bril- 
liant circle.  Now,  indeed,  "  he  had  ample  amends  for  the 
loss  of  the  honours  and  fatigues  of  oflBce,"  f  ^R^  ROw  he 
etmed  the  compliment  paid  to  him,  which  is  more  valuable 
than  any  praise  of  a  judgment  pronounced  from  the  bench, 
or  a  speech  made  in  parliament,  "  If  he  delivered  his  opinion 
of  a  piece  of  poetry,  a  statue,  or  a  picture,  there  was  some- 
thing 80  just  and  delicate  in  his  observations,  as  naturally 
produced  pleasure  and  assent  in  those  who  heard  him."  J 

But  he  was  ever  ready  to  sacrifice  these  calm  delights  for 
the  milee  in  the  House  of  Lords,  when  duty  called  him 
duthcr. 

The  first  parliament  summoned  by  Queen  Anne,  assem-  Nov.  1702. 
Ming  in  the  end  of  the  year  1702,  the  Tories  were  found  to  "j^n^^^he 
have  an  immense  majority  in  the  House  of  Commons ;  and.  Occasional 
to  perpetuate  their  power,  they  introduced  a  Bill  "  to  prevent  Biii.°'"**'^ 
occasional  conformity,"   whereby  all  borough  elections  for 
members  of  parliament,  as  well  as  all  holders  of  oflSce,  were 
subjected  to  the  Test  Act ;  all  persons  who  had  once  taken 
the  sacrament   according   to   the   rites   of    the   Church   of 

•  This  place,  formerly  called  Bell- Bar,  is  in  the  parish  of  North  Mymms, 
not  ta  from  Hatfield.  Lord  Somers  bought  it  from  Sir  Andrew  Fountaine. 
"  It  has  a  most  delightful  prospect  from  one  side  into  Epping  Forest ;  from  the 
other  towards  St.  Alban's  and  the  counties  of  Bedford  and  Bucks.  The  house 
itsdr is  handsome  and  well  situated." — History  of  Hertfordshire,  1728,  p.  64. 

t  Life,  p.  52.  t  Placeholder,  by  Addison,  No.  39. 
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CHAP.  England,  were  made  liable  to  very  high  pecuniary  penalties, 
^^  and  eventually  to  transportation,  if  they  afterwards  entered  a 
dissenting  p£ace  of  worship :  and  all  oflFenders  were  disqualified 
thereafter  for  voting  or  holding  office,  without  reconciliation 
to  the  Church,  and  a  long  penance.  The  Bill  rapidly  passed 
the  Commons  by  great  majorities;  but  it  excited  a  fierce 
contest  in  the  Lords.  It  was  there  supported  (I  believe 
reluctantly)  by  Godolphin  and  Marlborough,  to  please  the 
Queen  and  the  clergy.  Nay,  Prince  Greorge  of  Denmark, 
who,  as  Lord  High  Admiral,  had  received  the  sacrament 
according  to  the  rites  of  the  Church  of  England,  and  yet 
attended  a  Lutheran  chapel  of  his  own,  —  so  that  he  was 
himself  "  an  occasional  conformist," — voted  in  favour  of  it* 
But  Lord  Somers,  indifferent  to  the  obloquy  he  might 
incur,  gallantly  led  the  opposition  against  it,  being  ably 
seconded  by  Lord  Halifax  and  Bishop  Burnet.  Listead  of 
trying  directly  to  throw  it  out,  they  considered  the  more 
judicious  plan  of  defeating  it  would  be  to  introduce  amend- 
ments by  way  of  mitigating  its  severity  —  one  being  to  do 
away  with  the  future  disqualification,  and  another  to  reduce 
the  penalty  for  a  first  offence  from  lOOt  to  50/.  The 
amendments  being  carried  in  the  Lords,  were  indignantly 
dissented  to  by  the  Commons,  who  were  not  only  cha^ 
grined  that  the  stringency  of  their  measure  should  be  at 
all  impaired,  but  were  beginning  to  set  up  the  most  pre* 
posterous  pretension,  that  bills  imposing  penalties  by  way 
of  punishing  offenders  were  money  bills,  and  could  not, 
without  a  breach  of  privilege,  be  altered  by  the  Lords. 
"  Free  Con-  After  somc  Conferences,  conducted  by  written  statements, 
upon  this  "  it  came  to  a  Free  Conference  in  the  Painted  Chamber, 
subject.  which  was  the  most  crowded  that  ever  had  been  known,  so 
much  weight  was  laid  on  this  matter  on  both  sides."  f  1^^ 
Somers  was  the  chief  manager  for  the  Lords.  The  managers 
for  the  Commons  were  rather  moderate  in  their  language, 
using  such  ftrguments  as  these :  ^^  That  if  a  national  church 
be  necessary,  the  only  effectual  way  to  preserve  it  is  by 

*  The  poor  prince,  however,  was  acting  under  petticoat  compulsion;  and 
when  the  division  took  place,  be  said  to  Lord  Wharton,  who  was  oa  the  liberal 
side,  "  My  heart  w  vid you,"* —  Tindal 

t  S  Burnet,  459. 


Digitized  by 


Google 


LIFE  OP  LOKD  SOMEBS,  179 

keepbg  the  civil  power  in  the  bands  of  those  whose  practice     CHAP. 
and  principles   are    conformable    to    it;    that    when  they  ' 


enacted  that  all  officers  should  receive  the  sacrament  ac- 
cording to  the  rites  of  the  Church  of  England,  it  never 
was  imapned  that  a  set  of  men  would  rise  up  whose  con- 
adwiees  were  too  tender  to  obey,  but  hardened  enough  to 
break  through  any  laws ;  and  that  those  men  may  effectually 
be  kept  out  of  offices  who  have  shown  they  never  wanted  the 
will,  when  they  had  the  power,  to  destroy  the  Church -r- 
that  the  bill  does  not  trench  on  true  toleration,  and  does 
not  dq)rive  the  Dissenters  of  any  rights  which  they  ought 
to  enjoy." 

Lord  Somers,  in  the  name  of  his  House,  had  the  boldness  Arguments 
to  flay,  **  That  the  Lords  do  not  consider  going  to  a  dissent-  ^      ^^^^ 
iog  meeting  to  be  malum  in  se,  for  that  Dissenters  are  Pro- 
testants, and  differ  from  the  Church  of  England  only  in  some 
fittfc  forms,  and  therefore  the  Lords  think  loss  of  office  a 
sufficient  punishment,  without  an  incapacity,  which  should  be 
reserved  for  capital  offences,  and  that  there  was  no  greater 
reBMm  to  visit  tiiis  act  with  incapacity  than  to  make  it  felony : 
that  the  Dissenters  are  well  affected  to  the  present  constitu- 
tion, and  hearty  enemies  to  the  Queen's  and  kingdom's  ene- 
nries :  that  of  late,  in  the  great  extremity  of  the  Church, 
they  joined  with  her,  and  as  they  were  when  the  Bishops 
were  in  the  Tower,  they  have  since  continued  to  behave 
themselves :  that  the  Toleration  Act  ought  to  be  upheld,  as 
it  had  contributed  much  to  the  security  and  reputation  of  the 
Church,  and  had  produced  so  good  a  temper  among  the  Dis- 
acnters :  that  the  Lords  think  they  have  sufficiently  shown 
ilkm  dislike  of  occasional  conformity,  by  allowing  that  the 
gniky  person  shall  not  only  lose  his  office,  but  be  liable  to  a 
reasonable  fine :  that  this  Bill  disturbs  the  settlement  which 
took  place  on  the  abdication  of  James,  and  carries  disquali- 
ficaition  farther  than  ever  was  before  attempted:  that  the 
Lords,  allowing  that  no  man  can  claim  a  place  by  birth-right, 
yet  conceive  that  giving  a  vote  for  a  representative  in  parlia- 
ment is  the  essential  privilege  whereby  every  Englishman 
pieserves  his  property ;  and  that  whatsoever  deprives  him  of 
SDch  vote,  deprives  him  of  his  birth-right."     The  reasoning 
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CHAP,     employed  is  very  long  and  very  cogent,  but  it  made  no  im- 

^  pression  on  the  Commons,  who  still  insisted  on  the  Bill  passing 

as  they  had  framed  it.    The  most  serious  apprehensions  were 

now  entertained  of  a  fatal  collision  between  the  two  Houses, 

and  of  the  supplies  for  carrying  on  the  war  being  stopped. 

Some  peers,  from  terror,  went  over  to  the  bigots,  but  Somers 

remained  firm.    Such  exertions  were  made  on  both  sides,  that 

there  were  130  Lords  in  the  House  —  the  greatest  number 

Bill  de-        that  had  ever  mustered.     When  it  came  to  the  final  struggle 

^    *         whether  the  amendments  should  be  adhered  to  ?  the  numbers 

were  so  nearly  equal,  that,  on  three  divisions,  the  aflirmatire 

was  carried  but  by  one  voice,  and  it  was  by  a  different  person 

on  each  division.     So  the  bill  was  lost.* 

Nov.  1703.        But  in  the  following  year  the  battle  was  renewed.    As 

Attempt  of  1        ri       .         1  1        ^ 

Commons  soou  as  the  Dcssion  began,  the  Commons  again  sent  up  "a 
h'n^  ^^^^  ^^^^  ^^  prevent  occasional  conformity."  Somers  now  took  a 
money  bill,  bolder  course,  and  he  procured  its  rejection  on  the  second 
Dec.  1704.  reading  by  a  majority  of  71  to  59.  f  Still  another  effort 
was  made  in  the  last  Session  of  this  ultra  Tory  House  of 
Commons,  and  now  an  expedient  was  proposed  whereby  suc- 
cess was  considered  certain  —  which  was  to  '*  tack/^  the  occa- 
sional conformity  bill  to  a  money  bill  so  that  it  must  pass,  or 
the  supplies  be  stopped,  the  war  interrupted,  and  the  whole 
nation  thrown  into  confusion.  But  Godolphin  and  Marl- 
borough were  now  seriously  alarmed  ;  the  "  tack  "  was  de- 
nounced as  a  scheme  for  depriving  the  Lords  and  the  Queen 
of  their  legislative  powers,  and  the  whole  influence  of  the 
Government  being  exerted  against  it,  it  was  lost  by  a  majority 
of  250  to  1 34.  Nevertheless  the  Bill  was  easily  carried  through 
the  Commons,  as  a  separate  measure.  When  it  came  to  be 
debated  in  the  Lords,  the  Queen,  who  in  her  heart  favoured 
it  much,  was  present,  and  the  speakers  on  both  sides  exerted 
themselves  to  the  utmost  in  the  hope  of  convincing  her. 
Somers  was  supposed  only  to  have  confirmed  the  bad  opinion 
she  had  entertained  of  hun ;  but  the  Bill  was  thrown  out  by 

•  3  Burnet,  469.     6  Pari.  Hist.  59—92. 

t  5  Par).  Hist  171.  It  is  curious  to  obserre,  that  Godolphin  and  Marl- 
borough, although  they  were  well  known  now  to  disapprove  of  the  bill,  not  ooly 
voted  for  it,  but,  to  please  the  Tories  on  this  point,  signed  the  protest  against  its 
rejection. 
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a  majority  of  71  to  50  *,  and  the  persecution  of  Dissenters     chap. 
subsided  for  some  years.  ' 

We  next  find  Lord  Somers  struggling  against  an  attempt  occasional 
of  this  same  ultra-Tory  House  of  Commons,  by  an  abuse  Conformity 
of  parliamentary  privilege,  to  encroach  on  the  just  rights  of  rejected, 
the  subject     There  had  been  a  gross  violation  of  the  elec-  Pariia^ 
tive  franchise  in  many  boroughs  in  England,  the  returning  JJ^^vL^e 
officers  making   corrupt   bargains   with    the   candidates,  as 
they  considered  themselves   sure   of  impunity  if  they  sent 
up  representatives  who  would  vote  with  the  dominant  ma- 
jority.     Petitions  to   the  House  of  Commons  complaining  ^®  Ayies- 
of  undue    returns   being   found    wholly  unavailing,  at  last 
one  Ashby,   an   elector  of  Aylesbury,  brought  an   action 
against  the  bailiffs  who  are  the  returning   officers    of  that 
borough,   for   having    maliciously  rejected   his    vote  at   an 
election  of  members   of  parliament.      The  plaintiff  having 
clearly  made   out  his   case   before   a  jury,  he  recovered  a 
Terdict  with  damages  and  costs.     But  a  motion  was  made 
in  the  Court  of  Queen's  Bench   in  arrest  of  judgment,  on 
the  ground  that  such  an  action  was  not  maintainable ;  and 
judgment  was  arrested  by  the  opinions  of  the  three  puisne 
Judges  agfdnst  that  of  Lord  Chief  Justice  Holt.     A  writ 
of  error  was  therefore  brought  in  the  House  of  Lords,  and 
the  Judges  were  called  in.     They  were  divided  —  of  those 
who  attended  five  being  for  affirming  and  four  for  revers- 
ing.   The  present  Lord  Keeper,  not  being  a  peer,  had  no  Opinion  of 
voice,  and  the  House  eagerly  listened  to  the  opinion  of  So-  J^"^^ 

1  ii-r-ii  ••  x^.         r^    Somers. 

mers,  the  only  law  Lord  then  existmg.  Keasonmg  (as  I 
think)  unanswerably,  he  said  that  *^  although  the  action 
was  new,  it  rested  on  well-established  principles  of  law; 
that  the  plaintiff,  having  been  deprived  of  the  exercise  of 
his  franchise  by  the  malicious  act  of  the  defendants,  (who 
must  now  be  taken  corruptly  to  have  rejected  the  vote, 
tnowmg  it  to  be  good,)  was  entitled  to  legal  redress  for  judgment 
the  wrong  he  had  suffered,  and  that  the  objection  that  such  ^^'^^'^f^ 
an  action  infringes  the  privileges  of  the  House  of  Commons  Commons. 

*  For  the  teeond  reading,  peers  present,  50;  proxies,  21.     Against,  peers 
?«««*,  «S;  proxies,  17.     6  Pari.  Hist.  368.;  4  Burnet,  87—93. 
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CHAP. 

ex. 

ian.  14. 
1704. 


Vote  of  the 
Commons 
of  breach  of 
privilege. 


March, 
1704. 
Counter- 
resolutions 
of  the 
Lords. 


could  not  be  supported,  for  while  that  House  alone  couW 
rightfully  determine  who  is  duly  returned  as  representative, 
the  elective  franchise  was  a  common  law  right  regulated  by 
statute,  on  which  a  Court  of  common  law  was  competent 
to  determine.^ —  In  those  days,  and  long  after,  all  peers  voted 
upon  judicial  as  well  as  on  political  questions,  and  on  the 
motion  of  Lord  Somers  the  judgment  was  reversed  by  a  ma- 
jority of  fifty  to  sixteen. 

The  Commons  were  thrown  into  a  transport  of  rage  by 
this  decision,  and  after  a  long  debate,  in  which  Mr,  Wal- 
pole  (afterwards  Sir  Robert)  in  vain  tried  to  bring  the 
House  to  reason,  by  showing  the  fatal  consequences  which 
would  follow  from  declaring  that  returning  oflBcers  are  ir- 
responsible, a  vast  majority  *,  encouraged  by  Harley,  the 
Speaker,  resolved  "  that  the  qualification  of  an  elector  ia 
not  cognizable  elsewhere  than  before  the  Commons  of  Eng- 
land in  Parliament  assembled;  that  Ashby,  having  com- 
menced an  action  against  the  bailifis  of  Aylesbury  for 
rejecting  his  vote,  is  guilty  of  a  breach  of  privilege ;  and 
that  whosoever  should  in  future  commence  such  an  action, 
such  person,  and  all  attorneys,  counsellors,  or  serjeants-at- 
law  soliciting,  prosecuting,  or  pleading  in  any  such  case,  are 
guUty  of  a  high  breach  of  the  privileges  of  this  House."  f 

The  Lords  thereupon  appointed  a  Committee  to  consider 
what  was  fit  to  be  done,  and  after  an  admirable  report, 
from  the  pen  of  Lord  Somers,  defending  their  judgment, 
came  to  counter-resolutions,  **  that  the  assertion  that  a  person 
wrongfuUy  hindered  from  giving  his  vote  for  the  election  of 
members  of  parliament,  by  the  officer  who  ought  to  tfke  it, 
is  without  remedy  by  the  ordinary  course  of  law,  is  destruc- 
tive of  the  property  of  the  subject,  is  against  the  freedom 
of  elections,  and  manifestly  tends  to  encourage  corruption 
and  partiality ;  that  the  vote  against  Ashby,  after  he  had. 


•  215  to  97. 

t  It  should  be  borne  in  miud,  that  this  resolution  purported  to  declare  a 
question  of  law  clearly  within  common  law  jurisdiction;  and  further,  that  it 
never  was  pleaded  in  any  of  the  subsequent  actions ;  so  that  these  proceedings 
do  not  afford  (as  has  been  supposed)  an  instance  of  a  resolution  of  the  House  of 
Commons,  on  a  question  of  parliamentary  privilege,  being  overruled  by  the 
Courts  of  law,  although  they  do  aflTord  an  instance  of  privikge  being  growly 
abused.  —  Sec  Lord  CampbiWs  Speeches,  242. 
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in  the  known  and  proper  methods  of  law,  obtained  a  judg-  CHAP, 
ment  for  recovery  of  his  damages,  is  an  unprecedented  at- 
toupt  upon  the  judicature  of  parliament,  and  is  in  effect 
to  subject  the  law  of  England  to  the  vote  of  the  House  of 
Commons ;  and  that  terrifying  electors,  unjustly  deprived  of 
the  right  of  voting,  from  bringing  actions  in  the  ordinary 
course  of  law,  and  attorneys,  counsellors,  and  Serjeants  from 
soliciting,  prosecuting,  and  pleading  in  such  cases,  by  voting 
their  doing  so  to  be  a  breach  of  privilege,  is  manifestly  as- 
suming a  power  to  control  the  law  and  to  pervert  justice." 

Hostilities  between  the  two  Houses  were  suspended  by  a  April, 
pronation;    but   encouraged   by   these  resolutions,   which  p^/og^ 
were  framed  by  Lord  Somers,  Ashby  levied  his  damages,  ti^e. 
and  several  more  actions  of  the  same  sort  were  commenced 
by  Paty,  and  other  electors  of  Aylesbury. 

When  parliament  again  met,   the  House  of  Commons,  Nov.  1704. 
passing  over  the  offence  of  Ashby,  immediately  imprisoned  newed  be- 
Paty  and  the  other  Aylesbury  men  who  had  brought  the  t^eenthe 
fresh  actions.     A  writ  of  habeas  corpus  was  sued  out  in  the  Houses. 
Court  of  Queen's  Bench  for  their  discharge.    Holt  was  carried 
away,   by  excusable  indignation,   to  hold  that   they  were 
entitled  to  be  liberated ;  but  he  was  properly  overruled  by 
the  other  Judges,  on  the  ground  that  the  Court  had  no  power" 
to  examine  a  commitment  by  either  House  of  parliament.   The 
prisoners  then  petitioned  the  Crown  for  a  writ  of  error  to 
bring  their  case  before  the  Lords,  and  petitioned  that  House 
that  the  writ  of  error  might  be  ordered  to  issue. 

In  the  subsequent  stages  of  the  controversy,  I  think  that 
Lord  Somers  was  wrong,  although  the  course  he  recommended 
was  extremely  popular  with  the  nation.  The  constitutional 
remedy  for  this  abuse  of  privilege  by  the  members  of  the 
House  of  Commons,  would  have  been  found  in  an  enlightened 
pubUc,  and  the  power  of  the  constituencies  on  the  approaching 
general  election.  There  never  had  been  a  writ  of  error  in  the 
House  of  Lords  in  a  case  of  habeas  corpus^  and  the  Lords  had 
no  right  to  interfere  with  the  commitments  of  the  Commons, 
however  tyrannical  they  might  be.  Yet  Lord  Somers  moved 
various  resolutions  condemning  the  proceedings  of  the  Com- 
mons, upon  which  there  were  various  conferences  between  the 
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April  3. 
1705. 
Uesult  of 
the  con- 
troversy. 


two  Houses^  which  were  very  ably  managed  by  him  oa  the 
part  of  the  Lords,  but  which  led  to  no  practical  result.  The 
Commons  next  imprisoned  some  counsel  and  attorneys  who 
had  been  concerned  in  these  actions ;  and  as  no  redress  could 
be  obtained  in  the  ordinary  Courts  of  law,  the  novel  device 
was  resorted  to  of  suing  out  writs  of  habeas  corpiis  retumaWe 
in  the  House  of  Lords.  This  was  countenanced  by  Lord 
Somers ;  and  here  again  I  think  he  erred,  for  the  independence 
of  that  House  of  parliament  was  gone  whose  commitments 
could  be  examined  by  the  other,  and  if  the  precedent  had 
been  established,  the  Commons  ever  after  could  only  have 
enjoyed  such  functions  as  were  permitted  to  them  by  an  au- 
thority which  the  constitution  considers  co-ordinate.  After 
a  cross-fire  of  resolutions,  the  Conunons  were  so  afraid  that 
they  took  their  prisoners  from  Newgate  into  their  own  im- 
mediate custody,  and  shut  them  up  in  "  Little  JEasey*^  direct- 
ing the  Seqeant-at-arms,  who  acted  as  their  custodian,  to 
disregard  all  writs  of  habeas  corpus  that  might  be  served  upon 
him.  Lord  Somers  then  drew  up  a  most  admirable  statement 
of  the  whole  proceedings,  —  which  the  Lords  adopted,  —  in 
the  shape  of  an  address  to  the  Queen  —  concluding  with  a 
prayer  that  "her  Majesty  would  be  pleased  to  give  effectual 
orders  for  the  immediate  issuing  of  the  writs  of  error."  * 

The  wise  course  was  adopted  —  of  putting  an  end  to  the 
session  by -a  prorogation — whereby  the  prisoners  were  all  dis- 
charged,— and,  this  being  the  third  session  of  the  parliament, 
— according  to  the  triennial  act  it  could  not  meet  again.  In  the 
late  controversy,  Somers  upon  the  whole  must  be  allowed  to 
have  done  good  service  to  the  state.  He  established  the  doc- 
trine, which  has  been  acted  upon  ever  since,  that  an  action 
lies  against  a  returning  oflScer  for-  maliciously  rqecting  the 
vote  of  an  elector ;  and  he  so  forcibly  exposed  the  abuse  of 
privilege  by  the  Commons,  that  he  brought  great  unpopu- 
larity upon  them  for  their  proceedings,  and  they  were  long 
more  moderate  and  reasonable   in   their  pretensions.      His 


•  "  This  was  thought  so  well  drawn,  that  some  preferred  it  to  those  of  the 
former  sessions :  it  contained  a  long  and  clear  deduction  of  the  whole  nfi*air,  with 
great  decency  of  style,  but  with  many  heavy  reflections  on  the  Ilou^e  of  Com- 
mons."    4  Burnet,  100. 
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ftttempt  to  control  the  commitments  of  the  Commons  by     CHAP, 
writs  of  error,  or  by  writs  of  habeas  carpits  returnable  in  the  ' 


House  of  Lords,  has  never  been  revived     There  seems  no  ^^^  ^jgi, 
longer  any  danger  of  a  collision  between  the  two  Houses;  but  cuity  still 
to  reconcile  their  pretensions  to  stop  actions  brought  con-  '^™*""*"8* 
tmry  to   their   privileges,  and  the   power    of  the  Courts 
of  law  nevertheless    to  proceed  with  such   actions, — is  a 
forandable  constitutional  problem  which  still  remains  to  be 
solved.  • 

The  violence  of  the  House  of  Commons  in  this  controversy  ^p'**  ^* 
about  privilege  had  its  just  reward  and  correction  in  the  re-  General 
action  which  was  now  visibly  proceeding  in  favour  of  the  .®^®*^^***"* 
Whigs.     "  The  City  and  the  body  of  the  nation  were  on  the  ^^"^^i^ 
Lords'  sidef,"  and  the  dissolution  which  followed  was  hailed  ^  ^^e 
with  general  satisfaction.     The  elections  for  the  new  parlia-       *^** 
ment  went,  in  many  instances,  against  the  Tories.     Disap- 
pointed by  the  policy  which  Godolphin  and  Marlborough 
had  pursued,  they  considered  themselves  betrayed,  notwith- 
standing the  pretended  zeal  of  the  government  to  carry  the 
IhU  against  occasional  conformity,  —  and  the  enthusiasm  they 
displayed  at  the  commencement  of  the  reign  had  entirely 
evaporated.     The  Whigs  had  been  coalescing  more  and  more 
with  the  government,  and  the  returns  now  appeared  so  much 
ra  their  favour,  that  several  of  them  were  introduced  into 
the  cabinet  and  into  the  household. 

•  14  Sl  Tr.  695-^90. ;  6  Pari.  Hist  225.  S76. ;  4  Burnet,  96. ;  2  Lord 
Raym.  938.  1105.;  Salk.  503.;  Holt,  256.;  6  Mod.  45.;  Lord  Caropbell's 
Speeclies,  242.  327.  Some  suppose^  that  nothing  would  be  more  easy  than  by 
a  statute  to  define  all  the  privileges  of  parliament ;  but  (not  attaching  much 
weight  to  the  objection  that  they  ought  to  be  undefined)  the  most  serious  incon- 
▼enieoce  would  arise  from  saying,  that  the  two  Houses  have  no  privileges  except 
Mich  as  the  franoers  of  the  statute  have  specified ;  and  from,  as  a  necessary  con- 
sequence, submitting  the  construction  of  this  statute  to  the  Courts  of  common 
^»  Lord  Somers  saw  the  evil  arising  from  the  vagueness  of  privilege,  but 
(ltd  not  venture  on  a  legislative  remedy.  Swift,  in  the  year  1 724,  in  a  letter  to 
Lord  Chancellor  Middleton,  thus  wrote :  **  Lord  Somers,  the  greatest  man  I 
ever  knew  of  your  robe,  lamented  to  me  that  the  prerogatives  of  the  Crown,  or 
the  privileges  of  Parliament,  should  ever  be  liable  to  dispute  in  any  single  branch 
of  either ;  by  which  means,  he  said,  the  public  often  suffered  great  incon- 
vcnieoces,  whereof  he  gave  me  several  instances.  I  produce  the  authority  of  so 
eminent  a  person,  to  justify  my  desires  that  some  high  points  might  be  cleared." 
The  legislature  may  usefully  interfere  on  particular  points,  as  to  confer  a  power 
of  at  once  stopping  an  action  brought  to  attach  the  privileges  of  cither  House, — 
but  a  "  Privilege  Code  **  I  pronounce  to  be  impossible. 

t  Burn.  iv.  99. 
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CHAP. 

ex. 

Whigs  ad- 
mitted to 
office. 


October, 
1705. 
Lord 
Somen, 
without 
office,  sup- 
ports the 
govern- 
ment 


The  fate  of  the  Great  Seal  I  shall  hereafter  have  to  detail 
more  particularly.  Some  think  that  it  might  now  have  been 
resumed  by  Lord  Somers,  if  he  had  been  so  inclined ;  but 
this  I  much  doubt,  for  he  had  not  yet  ^'  gained  great  esteem 
with  Queen  Anne,  who  had  conceived  many  unreasonable 
prejudices  against  him*,"  and,  although  "the  Lord  Godol- 
phin  declared  himself  more  openly  than  he  had  done  formerly 
in  favour  of  the  Whigs  t/'  he  was  not  yet  prepared,  by 
making  their  champion  "  Keeper  of  the  Queen's  Conscience," 
to  shock,  alarm,  and  quarrel  for  ever  with  his  old  associates* 
Lord  Somers,  on  this  trying  occasion,  maintained  his  character 
for  disinterestedness  and  magnanimity.  Although  upon  a  &- 
vourable  turn  for  the  party  which  he  had  long  led,  a  younger 
man  than  himself,  whom  he  had  patronised,  was  preferred  to 
him,  he  showed  no  jealousy  or  envy,  but  cordially  rejoiced  ia 
the  appointment,  actually  attended  in  the  Court  of  Chancery 
when  Cowper  was  installed,  and  continued  to  do  every  thing 
in  his  power  to  exalt  the  reputation  and  the  authwity  of  the 
new  Lord  Keeper.  He  was  now  sworn  of  the  Privy  Council; 
his  name  was  restored  to  the  commissions  of  the  peace,  from 
which  it  had  been  erased ;  and,  although  he  was  not  formally 
a  member  of  the  cabinet,  he  was  henceforth  confidentially 
consulted  on  all  the  measures  of  the  administration. 

Soon  after  the  meeting  of  the  new  parliament,  he  was  of 
considerable  use  in  quieting  the  alarm  which  Lord  Rochester 
attempted  to  excite  from  the  recent  changes  by  his  motion, 
*^  that  the  Church  is  in  danger."  Somers,  speaking  late  in 
the  debate,  touched  very  happily  upon  the  topics  of  his 
opponents,  and  thus  concluded :  "  The  nation  is  now  happy 
under  a  most  wise  and  just  administration,  the  public  money 
is  justly  applied,  the  treasury  is  kept  in  a  most  regular 
method,  the  public  credit  is  in  the  highest  esteem,  the 
armies  and  fleets  are  supplied,  the  success  of  her  Majesty's 
arms  gives  the  nation  greater  honour  and  reputation  than 
ever  before  known,  and  we  have  a  fair  prospect  of  bringing  the 
war  to  a  happy  conclusion,  to  the  immortal  renown  of  the 
age  and  the  unspeakable  benefit  of  posterity:   wherefore. 


Addison. 


f  Burnet 
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for  men  to  raise  groundless  jealousies  at  this  time  of  day,     chap. 
it  can  mean  no  less  than  an  intention  to  embroil  us  at  home,  ' 

and  to  defeat  all  those  glorious  designs  abroad." 

The  question  was  then  put,  "  Whether  the  Church  is  in 
danger  or  not?**  and,  upon  a  division,  it  was  carried  in  the 
negative.* 

But  Lord  Somers  had  now  to  counteract  a  very  ingenious  Embairass- 
manoeuvre  of  the  Tories,  which  had  nearly  ruined  the  rising  of  the 
hopes  of  his   party.      The   Whigs  had   always   supported  Tories  for 
ssealously  the  succession  of  the  house  of  Hanover,  the  next  over  the 
Protestant  heirs,  and,  to  embarrass  them,  a  motion  was  made  ^?^^^ 
to  fall  over  the  Princess  Sophia,  so  that  she  might  be  ready 
to  assome  the  government  in  case  of  a  demise  of  the  crown. 
This  proposal  was  known  to  be   most  highly  distasteful  to 
Queen  Anne,  who  abhorred  the  idea  of  a  rival  court  being 
kept  in  England  by  her  successor.     The  Whigs  must  there- 
fore, it  was  thought,  offend  her  past  forgiveness  by  agreeing 
to'it,  or,  by  opposing  it,  be  guilty  of  inconsistency,  and  ruin 
their  interest  at  Herenhausen.     Somers  dexterously  saved  Defeated 
Untself  and  his  friends  from  these  perils.     He  contrived  that  ^^j^^^ 
the  Queen  should  be  present  to  hear  herself  insulted  by  those 
whom  die  had  lately  discarded  from  her  service;   and  the 
Dake  of  Buckingham,  falling  into  the  snare,  urged  as  an 
argament  for  inviting  the  granddaughter  of  James  I.,  now  in 
the  seventy-sixth  year  of  her  age,  "  that  the  Queen  might 
live  till  she  did  not  know  what  she  did,  and  be  like  a  child  in 
the  hands  of  others."  f     When  her  Majesty  was  sufficiently 
satiated  with  Tory  sarcasms,   Somers  moved  the  previous 
q[Q€8tion,  which  was  carried  by  a  considerable  majority.     He 
then  induced  her  to  consent   to   the  Kegency  Bill  being 
brought  in,  which  made  ample  provision  for  the  quiet  suc- 
cession of  the  Hanover  family,  without  wounding  the  feel- 
ings of  the  Queen  by  the  presence  of  any  of  them  in  Eng- 
land, and  completely  restored  the  Whigs  to  the  good  graces 
of  Sophia  and  her  son.  J     This  bill  was  strongly  opposed  by 

*  Noes,  61 ;  jeas,  30.      The  Queen  was  present  during  the  whole  debate, 

and  DO  doubt  in  her  heart  was  with  the  yeas See  6  Pari.  Hist.  499. 

t  Conduct  of  Duchess  of  Marlborough,  p.  159. 

i  4  Anne,  e.  8.,  entitled  **  An  Act  for  the  better  Security  of  her  Majesty's 
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CHAP,     the  Tories,  particularly  in  the  House  of  Commons^  but  was 
at  last  agreed  to,  with  some  amendments  to  limit  the  powers 


The  Ro-  of  the  Lords  Justices,  who  were  to  exercise  the  royal  autho- 
gency  Bill.  Yitj  at  the  Commencement  of  the  new  reign,  and  it  received 
the  royal  assent.  *  It  was  so  wisely  framed,  that  when  the 
event  contemplated  happened,  although  the  population  of 
the  country  jiumerically  would  have  been  for  recalling  the 
exiled  family,  the  son  of  Sophia  succeeded  as  quietly  to  the 
throne  as  if  he  had  been  the  legitimate  heir,  and  been  born 
and  bred  a  Briton.  On  the  act  passing,  Lord  Somers  wrote 
to  the  Elector,  afterwards  George  I.,  the  following  letter, 
which  gives  an  interesting  view  of  the  state  of  parties  in 
England  at  this  time :  — 

**  London,  April  12,  1706. 
"  SiK,— 

Letter  of  "  The  hopes  of  having  my  letter  presented  to  your  Electoral 

Somers  to  Highncss  by  my  Lord  Halifax,  has  encouraged  me  to  the 
the  Elector  presumption  of  writing.  I  could  not  hope  for  a  more  favour- 
able opportunity  of  making  this  humble  tender  of  my  duty, 
than  by  the  hands  of  one  who  has  so  eminently  distinguished 
himself  on  all  occasions  for  the  settling  and  establishing  of 
the  succession  of  the  Crown  of  England  in  your  most  Serene 
Family,  and  who  will  be  a  witness,  above  exception,  of  my 
conduct  in  every  part  of  that  affair.  I  confess  I  always  de- 
pended upon  it,  that  my  public  behaviour  should  be  an  abun- 
dant testimony  for  me  as  to  my  zeal  for  the  Protestant 
succession,  and  for  promoting  the  war  in  order  to  reduce  the 
power  of  France,  which  I  take  to  be  the  most  effectual  se- 
curity to  that  succession. 

"  It  is  with  infinite  satisfaction  we  hear  that  your  Electoral 
Highness  has  been  pleased  to  approve  the  measures  taken  in 
our  Parliament  this  last  winter.  My  Lord  Halifax  is  able  to 
give  so  perfect  an  account  of  every  thing  that  has  been  done, 
and  of  the  several  means  used  to  bring  them  all  to  bear,  that 
I  shall  not  pretend  to  enter  further  into  that  matter  than  by 
saying,  I  hope  it  will  appear  that  nothing  is  now  wanting  to 

Person  and  Government,  and  of  the  Succession  to  the  Crown  of  England  in  the 
Protestant  Line." 

•  4  Burnet,  129—134.;  6  Pari.  Hist.  457.  469. 
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the  establishment  of  the  succession  that  can  be  done  by  the     CHAP. 
provbion  of  laws,  and  that  the  administration  of  the  Govern-       ^^* 
ment,  when  the  succession  shall  take  place,  will  be  upon  the 
same  foot  that  it  is  now  in  the  Queen's  reign. 

"  It  might  have  a  strange  appearance,  that  they  who  by  a 
loDg  and  steady  series  of  acting  had  shown  themselves  beyond 
a  possibility  of  dispute  the  assertors  of  the  succession  in  the 
person  of  her  Electoral  Highness  the  Princess  Sophia,  should 
in  the  least  hesitate  to  agree  to  a  proposition,  that  it  was 
necessary  to  have  the  next  presumptive  Heir  to  the  Crown 
to  reside  in  England.     But  I  beg  leave  to  suggest  to  your 
Electoral  Highness's  consideration,  that  if  this   had   been 
allowed  for  a  rule,  it  might  possibly  in  a  little  time  have 
pressed  very  inconveniently  upon  your  Electoral  Highness. 
It  was  not  to  be  imagined  you  would  leave  dominions  where 
you  were  Sovereign,  to  reside  in  England  before  you  were 
our  King ;  and  yet  there  would  have  been  an  inconvenience 
in  rejecting  an  invitation  of  that  nature,  when  the  kingdom 
had  before  declared  such  a  residence  to  be  necessary.     But 
the  manner  of  making  this   proposal  was  above  all   other 
things  the  strongest  objection  to  it.     The  speech  with  which 
it  was  introduced  is  in  print,  and  so  cannot  be  misrepresented. 
The  turn  of  it  was  to  show,  first,  that  we  could  go  on  no 
further  with  the  Dutch  (which  was,  in  effect,  to  say  we  must 
make  peace) ;  and  next  to  say,  the  Queen's  administration  was 
hardly  sufficient  to  keep  us  in  peace  at  home,  unless  the  next 
heir  came  over.     The  Queen  was  present  at  this  discourse, 
and  none  can  judge   so   well  as  your  Electoral   Highness 
whether  this  was  a  compliment  proper  to  engage  her  Majesty 
to  enter  willingly  into  the  invitation ;  and  if  it  had  been  as- 
sented to  with  reluctance,  whether  it  might  not  have  given 
rise  to  imkindnesses  that  might  in  the  end  have  proved  very- 
fatal. 

"  They  who  were  afraid  of  entering  into  such  an  invitation 
(espedally  coming  as  it  did  from  those  who  never  till  then 
showed  any  concern  for  the  Protestant  succession),  thought 
it  proper  to  lay  hold  of  that  favourable  conjuncture  to  push 
in  for  those  solid  provisions* which  were  evidently  wanting. 
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CHAP,  and  which  we  hope  are  brought  to  effect  by  the  Act  that  is 
^^'  to  be  farther  carried  on  by  the  negotiatioii  entered  into  for 
"  engaging  the  Allies  to  become  guarantees  of  our  succession, 
and  by  the  treaty  between  the  Commissioners  for  England 
and  Scotland  for  a  union  of  the  two  kingdoms,  which  seems 
to  be  the  way  now  laid  open  for  the  obtaining  the  declaration 
of  the  Bsane  succession  in  Scotland  which  is  already  effected  in 
England.  I  believe  there  is  a  good  disposition  in  the  Com- 
missioners on  both  sides.  I  can  absolutely  promise  for  one, 
the  meanest  of  them,  that  as  far  as  my  capacity  and  applica- 
tion can  go,  nothing  shall  be  wanting  to  bring  this  treaty  to 
a  happy  issue. 

"  Having  already  presumed  to  take  so  great  a  liberty,  I 
humbly  beg  permission  of  your  Electoral  Highness  to  mention 
another  particular,  the  Act  of  Naturalization,  which  some 
said  was  at  least  unnecessary,  if  not  a  diminution,  to  your 
most  Serene  Family.  If  this  be  so,  not  only  all  our  present 
Judges,  but  all  the  lawyers  of  former  ages,  have  been  in 
the  wrong.  There  are  but  two  ways  of  making  any  per- 
son bom  out  of  the  allegiance  of  the  crown  of  England 
capable  of  enjoying  inheritances,  honours,  or  offices  in  this 
kingdom,  the  one  complete  and  perfect,  which  is  naturali- 
zation by  Act  of  Parliament;  the  other  imperfect,  which 
is  by  letters  patent  of  denization.  That  this  is  so,  cannot 
be  better  proved  than  by  the  instance  of  his  Highness 
Prince  Rupert.  For  when  King  Charles  I.  intended  to 
create  him  Duke  of  Cumberland,  to  make  him  capable  of 
that  title  it  was  found  necessary  previously  to  make  him 
a  denizen  by  the  King's  grant  imder  the  Great  Seal,  the 
differences  then  subsisting  between  the  King  and  his  par- 
liament making  it  impossible  to  procure  a  naturalization. 
But  the  present  Act  is  attended  with  all  possible  marks  of 
honour  and  respect  to  the  Queen  and  nation.  It  extends 
to  all  the  posterity  of  her  Koyal  Highness  the  Princess 
Sophia,  borny  or  hereafter  to  be  borrty  and  wheresoever  they  are 
bom,  which  is  a  privilege  that  was  never  yet  granted  in  any 
case  till  in  this  instance. 

"  It  is  only  from  your  Electoral  Highness's  eminent  good- 
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ness  that  I  can  hope  for  pardon  for  this  tedious  address.     I 
tm,  with  the  most  profound  respect,  &c. 

"  SOMBRB." 

The  following  answer  was  returned  by  his  Electoral  High- 
ness —  very  encouraging  to  the  hopes  of  the  Whigs  in  a  new 
reign:  — 

«  June  20.  1706. 

"  My  Lord, 
"  The  Lord  Halifax  delivered  to  me  the  letter  which  you 
was  at  the  trouble  of  writing  to  me.  I  am  much  obb'ged  to 
you  for  the  light  it  gives  concerning  the  affairs  of  England, 
but  especially  for  the  part  which  you  have  had  in  all  that  has 
been  done  there  in  favour  of  my  family.  The  testimony  of 
my  Lord  Halifax  was  not  necessary  to  inform  me  of  this. 
He  could  give  you  no  otiier  in  this  respect^  but  that  which  is 
due  to  you  by  all  good  Englishmen  who  love  their  religion  and 
their  country.  I  am  not  ignorant  of  what  influence  you  may 
have  amongst  them,  nor  of  the  naanner  in  which  you  have 
employed  it.  Nothing  can  give  me  a  better  opinion  of  the 
English  nation  than  the  justice  they  do  your  merit.  My 
sentiments  concerning  the  invitation  of  the  successor  are  en- 
tirely conformed  to  yours,  and  I  put  all  the  value  I  ought 
upon  the  acts  which  the  Lord  Halifax  brought  us.  He  has 
convinced  us  of  their  importance,  and  hath  discharged  his 
commission  as  a  man  equally  zealous  for  the  prosperity  of 
England,  and  for  the  interests  of  my  family.  I  shall  always 
look  for  opportunities  of  showing  you  how  much 
« I  am,  &c" 

Addison,  in  his  eloge  of  Somers,  says,  "  A  great  share  in 
the  plan  of  the  Protestant  succession  is  universally  ascribed 
to  him.  And  if  he  did  not  entirely  project  the  Union  of  the 
two  kingdoms,  and  the  Bill  of  Kegency,  which  seem  to  have 
been  the  only  methods  in  human  policy  for  securing  to  us  so 
inestimable  a  blessing,  there  is  none  who  will  deny  him  to 
have  been  the  chief  conductor  in  both  these  glorious  works. 
l^OT  postenty  are  obliged  to  allow  him  that  praise  after  his 
deati,  wiuch  he  industriously  declined  while  he  was  living."* 

•   Freeholder,  May  4.  1716.     No.  xxxix. 
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CHAP.  There  is  no  ground  for  saying  that  heprqjected^e  Scottish 

^^'        Union,  for  it  had  been  proposed  from  time  to  time  ever  since 
j^^g     the  accession  of  James  I. ;   but  when  great  anxiety  had 
l.oTd  been  created  upon  the  subject  from  the  refusal  of  the  Scottish 

^ployed  parliament  to  concur  with  the  parliament  of  England  m 
in  nego.  Selecting  the  Princess  Sophia  as  the  root  of  a  new  dynasty, 
iTnion  with  ^^^  measure  was  chiefly  intrusted  to  him,  and  by  his  prudence 
Scotland,  and  tact  it  was  brought  to  a  happy  conclusion.  Though  at 
present  without  oflSce,  and  though  most  of  the  English  com- 
missioners were  of  higher  rank,  yet,  from  the  station  he  had 
once  occupied,  and  his  great  celebrity,  he  waa  the  most  re- 
garded by  the  Scottish  Commissioners,  and  he  produced  a  most 
favourable  impression  upon  them  by  the  courtesy  of  his  man- 
ners, as  well  as  by  the  liberality  of  his  sentiments.  On  the 
delicate  subject  of  religion  he  quieted  their  fears  by  at  once 
agreeing  to  every  precaution  they  could  suggest  for  the  safe- 
guard of  the  Kirk  and  the  protection  of  their  beloved  Pres- 
bytery. These  concessions  were  distasteful  to  the  Tory 
party,  and  were  highly  obnoxious  to  the  University  of  Ox- 
ford *,  but  the  necessity  for  them  being  apparent,  even  the 
Queen  was  prevailed  upon  to  sanction  them.  After  the  sit- 
tings of  the  Commissioners  at  the  Cockpit,  Whitehall,  had 
been  continued  from  the  15th  of  April  to  the  22dof  July,  — 
in  the  evening  of  that  day  the  Articles  were  finally  con- 
cluded, and  next  morning  Somers  attended  the  Queen  at  St 
James%  when  they  were  delivered  to  her,  to  be  submitted 
to  the  parliaments  of  the  two  countries.  When  the  Bill  for 
giving  eflfect  to  them  was  afterwards  introduced  into  the 
House  of  Lords,  he  warmly  defended  it  f^  and  by  corres- 
ponding with  the  ministers  and  leaders  pf  parties  in  Scotland, 
his  advice  materially  smoothed  its  progress  through  the  legis- 
lature of  that  country. } 

*  Wherefore,  this  University  refused  tojoffer  an  address  of  congratulation  to 
the  Queen  when  the  measure  was  completed. 

t  Burnet,  iv.  150.  166.;  Defoe's  History  of  the  Union,  6  Pari.  Hist  567. 
569. 

I  The  originals  of  the  following  letters,  written  by  Lord  Somers  on  th«t  oe- 
casioD  to  the  Earl  of  Leven,  then  Commander-in-Chief  in  Scotland,  are  in  the 
valuable  collection  of  MS.  state  papers  belonging  to  the  present  Earl  of  Lefts 
and  Melville,  his  descendant : 
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The  measure  being  carried,  he  afterwards  conferred  a    chap. 
great  benefit  upon   Scotland,    and  upon  the    empire,    by  * 


*«  London.  26^^  Nov'.  1706.       J^"f"  ^ 
•MjLord,  ^      St 

"I  have  with  Tcry  great  troul)le  heard  you  have  not  bin  very  well,  wh*'*'  b  a  ^u  "r^^i  ^f 
frat  nitibrtiine  to  us  all  at  so  busy  a  time.     I  hope  I  shall  soon  hear  yo'  Lop   If      ^ 
a  petieetly  recovered.    I  congratulate  w'**  yo'  Lop  upon  the  passing  of  the  three        '**"* 
fnt  Articles.     But  not  only  I,  but  every  one  who  hears  of  the  tumults,  are  as* 
looisfaed  at  them,  and  I  am  told  the  Queen  looks  upon  that  behavior  as  the 
highest  afiVont  to  her  Governm^  and  the  greatest  indignity  to  Parl^,  and  would 
dieip  her  displeasure  in  any  manner  her  serv**  in  Scotland  should  judge  proper. 

"  Hy  Lord,  I  doubt  not  you  have  heard  from  all  hands  of  the  great  apprehen* 
sioD  the  freinds  to  y*  Union  here  have  of  the  making  alterations  in  the  Articles 
of  the  Union.  Besides  the  delays  wh*^^  such  alterations,  w°  begun,  will  cause  in 
•  farthndi  they  will  be  yet  difficulties  here,  and  give  opportunities  for  such  delays 
m  wee  know  not  how  to  get  over,  and  will  cause  the  treaty  to  be  sent  back  to 
Seotknd  as  is  apprehended  here.  Your  freinds  here  think  every  thing  they  have 
jet  heard  mentioned,  as  what  sticks  with  you,  will  be  taken  away  by  the 
ntDsgon'  of  the  Commissioners  of  Excise,  as  they  now  collect  the  duties  in 
Eogfaiiid,  or  elae  are  such  things  as  can  not  be  denyed  by  the  Pari*  of  Brittain. 

**  But  if  you  will  not  be  persuaded  to  trust  in  Scotland,  without  at  least  making 
•one  claim  to  what  is  desired,  might  it  not  suffice,  without  altering  the  Articles, 
to  itiMe  the  matters  wh**  are  desired  to  be  explained,  in  an  sSdresse  to  the 
Queen,  praying  her  to  interpose  that  those  matters  might  be  comply'd  with  at 
thi  same  time  w°  the  treaty  is  ratified  in  England  ?  Many  of  yo''  Lops  freinds 
hers  think  (if  there  be  an  absolute  inevitable  necessity  of  doing  something  to 
fntify  people  in  Scotland  who  will  be  jealous)  that  this  way  would  be  more  safe 
■nd  more  likely  to  prove  eilectual  than  a  direct  change  of  the  Articles.  I  submit 
tkia  to  your  thoughts  and  am,  with  great  respect, 

•*  Yo'  Lop« 
**  Most  obedient  humble  Servant, 

"  SOMXRS.*' 

«*  London,  26*»»  Oct.  1706. 
"My  Lord, 
*  I  return  my  hnmble  thanks  to  yo*"  Lop  for  the  bono'  of  yO'  letter,  and  the 
Mooont  you  have  bin  pleasd  to  give  of  yo*"  happy  beginnings,  and  yet  noore,  for 
your  promise  to  let  me  know,  from  time  to  time,  what  passes.  I  interest  myself 
in  your  pro&perous  proceedings  very  sincerely,  beleiving  the  peace  and  happines 
of  both  nations  to  depend  upon  it ;  wh<^  I  wish  with  all  my  soul.  Your  great 
nujority  gives  us  a  most  hopeful  prospect.  I  hope  there  will  be  no  time  lost, 
beeaoce  delay  gives  the  public  and  concealed  enimies  to  the  Union  opportunities 
of  working,  and  because  the  meeting  of  our  Parl^  will  be  soon  coming  on,  the 
publick  a^rs  of  Europe  not  bearing  that  it  should  be  long  deferred.  I  am 
*i>h  all  possible  sincerety  and  respect, 

«  My  Lord, 

"  Yo'  L*»p« 
**  Most  obedient  and  most  humble  Serv*, 

"  SOMIRS.** 

**  Be  pleased  to  let  my  Lord  Melvil  know  how  much  I  am  his  humble  ServS 
kj^  I  very  heartily  wish  his  health." 

"London,  15  No\'.  1706. 
-My  Lord, 
**  I  was  in  the  country  w"  I  had  the  favo'f  of  ytff  letter,  w^**,  to  use  your  own 
^fcws^r  I  confease  I  thoiught  very  full  of  Grievances.     But  your  L«*p  told  me  1 
*■*  Bot  to  despair ;  and  since  I  came  to  this  place  I  6nd  our  freinds  are  all  per* 
loaded  that  if  the  friends  to  the  Union  continue  firm  in  Scotland,  it  cannot  fail. 
TOL,  IT.  O 
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CHAP. 

ex. 

And  in 
abolishing 
the  Scotch 
Privy 
Council. 


strenuously  insisting  upon  the  abolition  of  the  Scottish  Piiyy 
Council^  the  existenoe  of  which  would  for  ever  have  pre- 

The  oianagement  of  the  oppoaers  shew  plainly  they  mean  to  Terrify,  and  I  hope 
they  will  be  disappointed.  The  Queen  (as  I  am  told)  is  every  day  more  con- 
cerned the  Union  should  take  place,  the  violence  of  y*  proceeding  of  those'  who 
are  against  it  convincing  her  of  y^  Evident  Necessity  of  it 

**  Your  LAv  was  pleased  to  hint  at  some  explanations,  w^^  if  admitted,  might 
make  the  passing  the  Treaty  mora  easy.  Since  yS  I  have  seen  a  memcn^ial 
w'**  states  the  particulars  more  largely*  I  assure  you  I  would  most  readily  en- 
deavour to  promote  the  agreeing  to  anything  w*=^  would  fitcilitate  the  passing  of 
y*  Union  in  Seot^  w^**  would  not  manifestly  stop  it  here,  for  that  would  be 
alike  Fatal.  I  have  not  the  memorial  by  mee,  and  therefore  what  I  shall  say  to 
yo>^  L<*P  is  not  likely  to  be  in  any  method,  but,  as  well  as  my  memory  will  serve, 
I  will  offer  some  thoughts  as  to  the  several  heads  mentioned. 

**  One  thing  proposed  is,  that  the  two  penny  drink  in  Scotland  should  pay  as 
small  beer  for  the  Excise.  Wee  have  talk*d  w^*^  some  of  the  Comr".  here,  and 
also  w^  the  Gentlemen  employ*^  in  stating  the  Equivalent ;  and  they  assure  09 
of  two  things  t  the  first  of  them  say,  they  are  well  informed  that  that  sort  w^ 
b  called  two  penny  beer  in  Scotland  is  as  strong  as  the  ale  y^  is  generally  sold  in 
all  the  Publick  Houses  in  England.  If  that  be  so,  than  there  will  net  be  en 
equality  of  Excises,  vr<=^  yo'  tfi^  knows  was  the  Principle  w<^  the  Englisb 
Cora"  thought  themselves  bound  to  proceed  upon  through  out,  and  w«*  was 
the  only  thing  could  excuse  them  for  agreeing  to  so  very  low  a  Quota  for  the 
land  Tax.  The  other  sort  of  those  Gendemen  said  y*  y"  Twopenny  Drink  was 
the  general  Drink  in  all  the  public  Houses  in  Scotland,  and  if  that  was  made  smell 
beer,  the  Excise  in  Scotland  would  fall  by  the  Union  instaad  of  being  raised, 
by  becoming  liable  to  the  English  Duties,  and  that  it  would  considerably  alter 
the  Equivalent.  Whatever  ease  can  be  given,  or  is  given,  in  the  way  of  Ma- 
nagement of  y*  Duty  in  England,  arises  from  y"  Comissioners  observation 
y*  it  is  best  for  securing  and  ascertaining  the  grosse  of  y*  Duty  to  be  as  gentle 
as  may  be  reasonable  in  the  collections;  and  y^  reason  will  hold  much  more 
strongly  in  Scotland,  and  thereibre  it  may  well  be  depended  upon  y'  it  will  be 
practised. 

**  As  for  the  encouragement  to  be  given  upon  the  exportation  of  Oats,  &c,  I 
hope  it  will  not  be  found  difiicult  to  be  obtained  in  y«  Parl^.  of  Greet  Brittain, 
because  it  seems  to  stand  upon  the  same  reason,  as  what  is  already  Law,  w^ 
respect  to  other  species  of  corn.  And  as  y*  premium  does  in  a  manner  omlj 
concern  some  of  the  M aritim  Counties  in  Englaiad,  and  yet  was  agreed  to  by  y* 
whole  Parlt  of  England,  so  there  is  no  reason  to  suspect  but  the  Parit.  of 
Great  Br.  will  be  willing  to  comply  with  a  proportionable  premium  to  tke 
Gates,  tho*  it  will  perhaps  principally  concern  but  one  part  of  the  United  King- 
dom ;  but  y*  w^^  makes  it  in  a  manner  impossible  to  be  an  article  in  the  Treaty 
is  this  :  The  calculation  of  the  Equivalent  as  to  the  proportion  of  the  Custema 
of  y®  two  Kingdoms  was  made  upon  the  neat  produce  of  both.  This  Premium 
for  Exportation  in  England  is  paid  out  of  the  Customs,  and  the  English  Cns* 
toms  were  calculated  at  a  neat  sum,  af^er  these  premiums  and  all  other  Draw* 
backs  deducted.  Now,  if  such  premiums  should  be  agreed  to  be  paid  out  of 
the  Scottish  Customs,  your  LdP.  sees  it  will  alter  y°  whole  Equivalent,  end  that 
very  considerably  ;  so  that  both  these  things  can  never  be  called  explaining  but 
are  a  manifest  altering  the  articles. 

**  I  remember  only  one  other  particular,  w<^  is  the  apprehension  of  ineon* 
venience  from  Importation  of  Gates,  &c.  from  Ireland,  w^^  (as  I  take  it)  iapro^ 
posed  to  be  remedied  by  laying  a  higher  Duty  on  Irish  Gates.  All  y^  I  shall 
say  as  to  this  (besides  y^  it  is  an  alteration,  and  therefore  to  be  avoided.) 
shall  be,  y^,  in  my  opinion,  matters  of  Trade,  w^  in  their  nature  are  variable, 
should  not  properly  be  made  the  subject  of  articles  of  Union,  w^"^  are  to  remain 
for  ever  sacred  and  imutable.  But,  on  y*'  other  side,  as  this  is  not  a  subject  of 
any  of  the  Articles,  nor  was  touched  upon  in  the  Treaty,  if  any  great  weight 
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vented  a  cordial  iinion  of  feelinira  and  of  interests  between    chap. 

ex 
the  two  naticnis.     We  have  deeply  to  lament  that  at  the  

union  with  Ireland  a  different  course  was  adopted,  and  it  was 

thought  fit  to  keep  up  a  Lord  Lieutenant  and  a  separate 

admiDistration  for  that  country.  * 

While  engaged  in  these  weighty  affairs  of  state,  and  at-  Lord 

tending  to  the  interests  of  literature  and  the  fine  arts.  Lord  AcTfor  re- 

Somers  by  no  means  neglected  his  own  profession.     He  was  forming 

warmly  attached  to  law  reform,  but  he  was  aware  of  the 

care  and  caution  necessary  to  enable  him  to  effect  his  object, 

be  hid  epon  it  I  should  hope  it  might  be  got  through  with  us.  But  I  should 
wish  {t  night  be  let  alone,  because  it  may  give  occasion  for  like  things  to  be 
stvtedbere. 

"  I  tm  quite  ashamed  of  this  tedious  scrible,  but  I  hope  your  L<*p.  will 
bdeife  me  to  mean  very  well,  and  I  wish  I  had  time  to  express  myself  in  fewer 
vonb.    1  am,  with  much  esteem,  my  I^ord, 

**  Your  L<*P*  most  obedient  humble  Serv^, 

"  SOMBRS  " 

AAer  all,  I  am  afridd  that  the  measure  was  successful  less  by  the  talents  of 
Smmis  than  by  the  money  remitted  to  bribe  the  Scotch  nobles  and  leading  com- 
nioner%  fijr  both  the  Scotch  and  the  Irish  Uuions  were  conducted  on  the 
pnaeiple  then  propounded  by  Prior  — 

**  The  end  must  justify  the  means, 
He  only  sins  who  ill  intends : 
Since,  therefore,  'tis  to  combat  evii, 
'Tis  lawful  to  employ  the  Dbvil." 

*  The  notes  which  he  made  for  his  speech  in  the  House  of  Lords  on  this  OC'    Notes  of 
cuioa  are  stiU  preserved,  and  some  of  his  observations  are  most  applicable  to   speech  for 
Irdnd  at  the  present  moment.     **  Heartily  desirous  of  the  union  —  no  less  consoli- 
denvous  to  make  it  entire  and  complete  —  not  at  all  perfect  while  his  political    dating  the 
admioisttations  aubeiat  —  the  true  argument  for  the  union  was  the  danger  to   un'on  with 
beA  kbgdonoB  from  a  divided  state. — The  advantage  of  Scotland  b  to  have  the    Scotland. 
»■»  eaxj  aecess  to  the  Prince  —  to  be  under  the  immediate  care  of  the  Prince, 
sid  not  to  owe  protection  and  countenance  to  any  subordinate  institution  — - 
votse  state  after  the  union  if  a  distinct  administration  continue.-— Obj.  *  This 
OiMincil  is  not  a  constitution  of  state  and  policy,  but  in  effect  a  sovereign  Court 
of  Justice  to  see  the  laws  effectually  executed,  and  for  preservation  of  the  public 
pesce.* — England  could  nerer  agree  with  these  courts  that  are  mixed  of  state 
M»d  JMtice-— We  had  a  Privy  Council  in  England  with  great  and  mixed  powers — 
^  flif&red  uftder  it  long  and  much.'*     f  Having  touched  upon  the  **  Council  of 
tW  Marches  of  Wales'*  and  the  "  Councd  of  the  North,"  abolished  by  the  Long 
Parliament,  he  continues]  — *•  Hope  Scotland,  though  a  little  further  north,  will 
be  ipriet  and  baqppy  under  the  influence  of  her  Majesty  and  her  Council  of  Great 
Briciio,  unless  your  Lordships  shall  interpose  another  council  to  intercept  that 
ifiHiience.      For  my  part,  I  cannot  agree  to  it.     I  wish  North  Britain  as  happy 
s  England — I  meant  it  should  be  so  in  the  Union.— 'Trvr  toay  to  make  t/ie 
Umkm  wdl  relished  is,  to  let  the  country  tee  plainly  that  England  meam  no  other' 
>te  Ikan  fairfy  bjf  them,  and  degiret  thei/  thmdd  he  in  the  very  $am£  eireumstancea 
they  me  themselves,** — Hard.  St  Pap.  ii.  473. 
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CHAP.  Not  carried  away  by  a  passion  for  temporary  notoriety, 
^^'  he  did  not  toss  on  the  table  of  the  House  of  Lord^ 
ander  the  name  of  "Bills,"  the  croditied  of  himself  (ft 
others  —  bringing  law  reform  into  disrepute*  While 
at  the  bar,  and  in  office,  he  had  seen  the  defects  b 
the  system  administered  both  in  the  common  law  and 
equity  courts,  and  he  had  for  some  years  been  devoting  a 
considerable  part  of  his  leisure  to  the  consideration  how  they 
might  be  remedied.  In  the  spring  of  1706  he  iMroughtfoiv 
ward  his  bill  "  For  the  Amendment  of  the  Law  and  tlra 
better  Advancement  of  Justice.'*  *  Unfortunately  we  have ' 
no  account  of  the  debates  on  this  occasion,  except  from  the 
loose  recollection  of  Burnet,  who  says,  "  The  Lord  Somew 
made  a  motion  in  the  House  of  Lords  to  correct  some  of  the 
proceedings  in  the  common  law  and  in  chancery  that  we«c 
both  dilatory  and  very  chargeable :  he  b^an  with  some  in- 
stances that  were  more  conspicuous  and  gross;  and  he 
managed  the  matter  so  that  both  the  Lord  Keeper  and  the 
Judges  concurred  with  him.  A  bill  passed  the  House  that 
began  a  reformation  of  proceedings  at  law,  which,  as  things 
now  stand,  were  certainly  among  the  greatest  grievances  of 
the  nation  :  when  this  went  through  the  House  of  Commons, 
it  was  visible  that  the  interest  of  under-officers,  clerks,  and 
attorneys,  whose  gains  were  to  be  lessened  by  this  bill,  was 
more  considered  than  the  interest  of  the  nation  itself:  several 
clauses,  how  beneficial  soever  to  the  subject,  which  touched 
on  their  profit  were  left  out  by  the  Commons.  But  what 
fault  soever  the  Lords  might  have  with  these  alterations,  yet, 
to  avoid  all  disputes  with  the  Commons,  they  agreed  to  th^ir 
amendments."  f  I  have  not  been  able  to  find  the  original 
draught  of  the  bill  as  introduced  by  its  author  J,  but,  notwith- 

•  **  It  was  no  inglorious  part  of  this  great  Chancellor's  life»  that  when  i»- 
moved  from  the  administration,  his  labours  were  still  dedicated  to  the  service  of 
the  government  and  of  bb  country.  In  this  situation,  above  all  the  little  pre- 
judices of  a  profession,  for  he  had  no  profession  but  that  of  Solon  and  X^ycurgosy 
he  set  himself  to  correct  the  grievances  of  the  law,  and  to  amend  the  vocation  he 
had  adorned.'* —  Walpolt^s  Royal  and  Nobie  Authors, 

t  4  Burnet,  140. 

^  4  Anne,  c.  16.  Petitions  against  it  were  presented  by  the  clerks  of  the  Re- 
membrancer's Office,  the  Exchequer,  &c. ;  and  it  appears  to  have  been  gmtlf 
damaged  in  the  Commons — Com.  Jour.,  14th  Feb.;  Lords'  Jour.,  llth*  I9th 
March.  ^     -• 
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Bkiodiiig  the  mutilations  it  underwent, — as  it  appears  upon  the    CHAP. 

Statute  Book,  it  introduced  greater  improvements  than  our  ^ 

** Procedure"  ever  received  from  the  Revolution  till  the  reign 
4  Wiykm  IV.  —  «  Whatever  is  best  administer'd  is  best," 
mj  truly  be  oald  of  a  juridicsal  system,  and  the  due  distri-* 
kition  of  justice  depends  much  more  up<Hi  the  rules  by  which 
floite  are  to  be  conducted,  than  on  the  perfection  of  the  code 
by  whidi  rights  are  defined.  The  scandalous  abuse  had  been 
eitablished  in  England  of  creating  sinecure  offices  in  the 
Courts  payable  by  fees,  some  of  such  offices  being  grantable 
by  the  Crown,  and  some  being  saleable  by  the  Judges.  Nay, 
the  Judges  themselves  were  chiefly  remunerated  by  fees.  It 
wiB  thus  utterly  impossible  that  the  suitors  should  not  be 
ncrifioed,  and  that  the  complaints  of  delay  and  expense  with 
vbich  Westminster  Hall  rang  should  not  be  well  founded. 
The  aboliticm'of  such  offices,  and  the  payment  of  the  Judges 
by  fixed  salaries,  which  we  have  seen  accomplished,  would 
Bot  have  been  endured  in  that  age.  But  Lord  Somers's  bill 
framed  most  admirable  regulations  against  pettifogging,  chi- 
(tnery^  and  vexatious  litigation.  It  compelled  a  party  who 
laeant  to  rely  upon  any  errors  of  form  in  the  conduct  of  an 
action,  at  once  specifically  to  point  them  out,  that  they  might 
be  corrected ;  it  provided  that  no  dilatory  plea  should  be 
received  without  an  affidavit  of  its  truth ;  it  cured  the  absurd 
strictness  by  which  a  man  could  not  plead  payment  of  money 
after  the  day  when  it  became  due ;  it  permitted  persons  who 
had  been  beyond  seas  when  a  cause  of  action  against  them 
seemed  to  be  sued  during  a  year  after  their  return ;  it  made 
Ittil-bonds  given  to  the  Sheriff  available  to  the  creditor ;  it 
prohibited  the  issuing  of  subpoenas  in  equity  before  filing  a 
Ml;  and  it  rendered  the  action  of  "  Account"  effectual  against 
cxeeators  and  administrators.  Farther,  it  provided  that  a  de- 
fendant might  avail  himself  of  several  defences  to  an  action, 
^rfiereas  formerly  he  could  only  set  up  one,  and  if  that  by 
^j  chance  failed,  he  was  undone ;  it  rendered  lessees  liable 
to  the  purchasers  of  their  farms  without  the  ceremony  of  an 
^ttctfimient ;  and  it  ^lacted  that  the  effect  of  a  fine  of  lands 
should  not  be  defeated  by  an  entry,  unless  an  action  were 
broDght  within  a  year.     It  likewise  contained  useful  enact- 

o  s 
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CHAP,  ments  respecting  warrants  of  attorney,  the  probate  of  wilb, 
'  declarations  of  uses-  and  trusts,  and  the  payment  of  coets 
both  in  actions  at  law  and  suits  in  equity.*  When  we  con- 
sider that  this  "  Statute  op  jEOFAiLsf*  was  framed  by 
the  author  of  the  "Bill  op- Rights,"  we  may  truly  say 
that  there  was  nothing  too  vast  or  too  minute  for  the  grasp 
of  his  intellect.  % 
Lord  Lord    Cowper   (holding   the    Great   Seal)   and  all  the 

coT^lnda    ^^^^^  ministers  showed  the  highest  deference  for  the  advice 
Freeman  to  of  Lord  Somers  on  all  subjects.     In  a  life  of  Freeman,  pre- 
Lord  Own-  fixed  to  his  "  Reports,"  published  in  the  year  1742,  it  is  swd, 
ceilor  of       «  His  eminent  qualities  and  rare  talents  introduced  him  to 
the  friendship  and  esteem  of  that  truly  noble,  virtuous,  and 
learned  lawyer  and  statesman,  the  late  John  Lord  Somera» 
who,  in  the  year  1706,  had  so  high  an  opinion  and  just 
judgment  of  Mr.  Freeman's  int^rity  and  abilities,  as  to  re- 
commend him  to  the  important  office  of  Lord  Chancellor  of 
Ireland,  then  vacant,  in  which  high  post  he  was  deservedly 
placed  by  his  Sovereign."    I  have  not  yet  discovered  how 
Freeman  conducted  himself  as  Irish  Chancellor,  but  Lord 
Mansfield  and  Lord  Kedesdale  repeatedly  bore  testimony  to 
his  learning  and  his  merits  as  a  lawyer  and  as  a  reporter. 
Lord  Somers  now  drew  obloquy  upon  himself  by  defending 

*  6  ParL  Hist  517.  From  the  Report  of  the  Committee  of  the  Lords  ap- 
pointed on  the  motion  of  Lord  Somers  to  consider  of  amending  the  law —  which 
was  the  foundation  of  the  BiU  —  it  appears  likewise  to  have  contained  enact- 
ments to  allow  Courts  of  Common  law  to  issue  commissions  for  the  examlDa- 
tion  of  witnesses,  —  and  for  making  debts  and  all  other  property  available  to 
satisfy  judgment  creditors, — which  have  recently  been  adopted  by  the  legislature. 
Lords*  Jur.  xviii.  68.  17th  Jan.  1705.  —  See  a  minute  statement  of  the  difiWent 
stages  of  the  BiU,  Parke's  Hist.  Ch.  275. 

1  have  found  a  pamphlet,  published  at  this  time,  entitled  **  Reasons  humbly 
offered  to  both  Houses  of  Parliament  for  passing  a  Bill  for  preventiug  Delaj^s 
and  Expenses  in  Suits  in  Law  and  Equity,'*  showing  that  the  Bill  contained 
several  very  important  clauses  which  had  been  struck  out  from  a  desire  to  pro- 
tect profitable  abuses,  e.  g.  a  clause  to  prevent  frivolous  writs  of  error  ;  a  clause 
for  shortening  decrees  and  orders  in  Equity,  by  fotbiddmg  recitals ;  and  a  clause 
for  taking  a  Bill  in  Equity  pro  confes9o  for  want  of  appearance. 

t  Statutes  for  the  amendment  of  the  Law  were  thus  denominated  beeausc 
when  the  pleadings  were  carried  on  in  French  the  pleader  who  had  made  a 
mistake,  when  he  craved  leave  to  amend,  was  obliged  first  to  say,  <*  Jeo  faile." 

3  Bl.  407. 

\  Lord  Somers  the  same  Session  attempted  moat  laudably  to  reform  abuses  in 
the  passing  of  private  Bills  through  Parliament,  but  failed,  as  he  touched  the 
fees  to  be  received  by  the  Speakeis   of  the  two  Houses  and  by  the  Clerks. 

4  Burnet,  1 4a 
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the  government,  and,  along  with  several  other  Whigs,  was    chap. 
groedy  libelled  by  a  Dr.  Brown,  who  was  found  guilty  of  the 


offence,  and  set  in  the  pillory,  then  a  very  common,  and  Li^el  on 
hardly  oonsidered  a  disgraceful,  punishment.*     The  patriotic  ^'^ 
nobleman  was  defended  ai^d  eulogised  by  De  Foe,   who 
afterwards  for  a  season  countenanced  the  Tories,  but  now, 
in  the  twelfth  book  of  his  "  Jure  Divino,"  thus  sung:  — 

**  Soniers  by  nature  great  and  born  to  rise.  Lord 

In  eounael  wary  and  in  conduct  wise,  Soniers 

His  judgment  steady  and  his  genius  strong,  praised  by 

And  all  men  own  the  music  of  his  tongue.**  jy^  Poc. 

Till  the  end  of  the  year  1708  Lord  Somers  continued  in 
his  present  position — without  office,  without  a  seat  in  the 
Cabinet,  and,  what  seems  very  strange,  not  even  restored  to 
his  situation  as  a  Privy  Councillor — but  confidentially  con- 
sulted by  the  ministers,  and  lending  them  all  the  help  he 
could,  both  in  and  out  of  parliament.     He  was  contented  to 
witness  the  success  of  the  policy  of  his  party.     The  grand  Ascend- 
ALLIANCE  which  he  had  assisted  King  William  to  plan  had  whira.^  ^*** 
produced    the  victories   of   Blenheim  and   Bamillies,    and 
Louis  XIV.,  instead  of  threatening  the  liberties  of  Europe, 
began  to  tremble  for  the  fortresses  by  which  his  capital  was 
protected,     Marlborough  and  Godolphin  had  now  entirely 
cast  off  the  Tory  party  as  well  as  Tory  measures.     The 
Whigs  were  in  possession  of  all  the  great  and  ahnost  all  the 
rabordii»te  offices  under  the  crown.     They  not  only  enjoyed 
much  popularity,  but  the  Queen,  still  under  the  dominion  of 
die  Duchess  of  Marlborough,  seemed  to  have  laid  aside  all 
her  prejudices  against  them,  and  to  have  taken  them  into 
permanent  favour.     The  Union  with  Scotland  being  con- 
Bummatedy  there  had  been  a  prosperous  session  of  the  first 
parliament  of  Great  Britain,  and  a  dissolution  then  taking  Death  of 
{dace,  the  elections  for  the  new  parliament  had  gone  very   G^rTCof 
generally  for  the  Whigs.     A  temporary  gloom  arose  from  Denmark. 
the  death  of  Prince  George  of  Denmark,  but  this  facilitated  ^^qT^^^' 
8ome  ministerial  changes  which  still  enhanced  the  power  of 
the  dominant  party. 


«  n  StTr.  Harg.  ed. 
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CHAP. 

ex. 

Nov.  8. 
1708. 


Lord 
Somen 
President 
to  the 
Councii 


The  Earl  of  Pembroke  sucoeeding  as  Lord  High  Admiral, 
the  office  of  Lord  President  of  the  Council  beoune  vacaat, 
and  Lord  Somers  was  induced  to  accept  it  The  present 
holder  of  the  Gbreat  Seal  had  given  suck  entire  aatisfactaon 
that  he  could  not  be  removed;  and,  from  declining  health 
and  satisfied  ambition,  William's  illustrious  Chancellor  had 
little  desire  to  resume  his  old  office  under  another  sovereign. 
The  announcement  that  he  had  consented  to  become  Lord 
President  of  the  Council  gave  general  satisfaction.  **The 
great  capacity  and  inflexible  integrity  of  this  Lord,"  says 
Burnet,  "  would  have  made  his  promotion  to  this  post  veiy 
acceptable  to  the  Whigs  at  any  juncture,  but  it  was  more 
particularly  so  at  this  time ;  for  it  was  expected  that  the  pro- 
positions for  a  general  peace  would  be  quickly  made ;  and  so 
they  reckoned  that  the  management  of  that  upon  which  not 
only  the  safety  of  the  nation,  but  of  all  Europe  depended,  was 
in  sure  hands  when  he  was  set  at  the  bead  of  the  coundls, 
upon  whom  neither  ill  practices  nor  false  colours  were  like  to 
make  any  impression.  Thus  the  minds  of  all  those  who  were 
truly  zealous  for  the  present  constitution  were  much  quieted 
by  this  promotion ;  th6ugh  their  jealousies  bad  a  deep  root, 
and  were  not  easily  removed."* 


*  4  Burnet,  247-48.  If  we  ate  to  believe  Swift  when  he  had  aban«feBed  his 
old  friends  and  was  eager  to  malign  them,  Somers  had  long  been  very  impatient 
to  be  taken  into  the  government,  and  had  thought  himself  very  iH  used  by  being 
kept  out  so  long.  **  Upon  the  Prince's  death,  Nov.  1 708,  the  two  great  Lords 
so  often  mentioned  (Marlborough  and  Godolphin)  who  had  been  for  some  years 
united  with  ihe  low  church  party,  and  had  long  engaged  to  take  them  into 
power,  were  now  in  a  capacity  to  make  good  their  premises,  which  bis  Highness 
had  ever  most  strenuously  opposed.  The  l>ofd  Somers  was  made  President  of 
the  Council,  &c.  It  should  seem  ta  me  that  the  Duke  and  Earl  were  not  very 
willingly  drawn  to  impart  so  much,  power  to  those  of  that  party,  who  eipeeted 
these  removals  for  some  years  before,  and  were  always  put  off  upon  pretence  of 
the  Prince*s  unwillingness  to  have  them  employed.  And  I  remember,  some 
months  before  his  Highness*s  death,  my  Lord  Somers,  who  is  a  person  of  reserve 
enough,  complained  to  roe  with  great  freedom  of  the  ingratitude  of  the  Duke 
and  Earl,  who  after  the  service  he  and  bis  friends  had  done  them  in  mnking  the 
Union,  would  hardly  treat  them  with  common  civility/*  But  the  man  who 
would  publish  to  the  world  snch  a  confidential  commnnicatSon  would  be  quite 
capable  of  misrepresenting  it,  and  Swift  is  he>e  the  less  entitfed  to  credit  as  he 
states  that  Somers,  in  the  same  conversation,  talked  disparagingly  of  the 
Union,  and  sneered  at  the  "  Act  of  Security  **  by  which  the  Plresbyterian  form  of 
worship  was  guaranteed  to  Scotland.  —  Memoirs  relating  to  the  Chang*  in  <Ac 
QueeiCs  Ministry^  written  October  17 14.  The  general  opinion  was  that  the  new 
President  of  the  Council  was  now  to  direct  public  affairs,  as  we  may  see  by  tlie 


Digitized  by 


Google 


LIFE  OF  LOBD  80M£R&  201 

UMati  1*^^  from  Lord  Sbaftctbury,  author  of  the  "  Characteristics,**  to  a     CHAP. 

ftieod,  Not.  SO.  1708.  **  Somers  has  kissed  the  Queen*s  hand,  though  not  directly         CX. 

M  nkutter,  pretty  near  it  you  may  be  sure :  since  at  this  time  of  mourning,  and    _ 

so  sincere  a  mourner  as  the  Queen  is,  she  hardly  would  see  a  stranger,  and  what 

ii  more,  a  man  so  estranged  from  her,  and  so  wholly  off  from  the  Court  as  he 

kn  been,  and  whom  1  scarcely  believe  she  has  admitted  at  any  time  to  kiss  her 

band,  he  having  been  for  certain  the  Prince's  aversion,  as  you  may  judge  by  ^ 

tboie  who  chiefly  influenced  the  Prince  and  were  the  violentest  enemies  Lord 

SMMnbad.** 
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CHAPTER  CXI. 

CONCLUSION  OF  THE  LIFE  OF  LORD   SOMERS. 

CHAP.     SoMERS  remained  President  of  the  Council  till  the  downfall 
^^  •       of  the  Whigs,  —  which  would  probably  have  been  averted  if 
j^jjj  his  advice  had  been  followed.      He  agreed  with  his  ool- 

Somers*8      leagucs  in  thinking  that  the  war  ought  to  be  carried  on  till 
when  again  the  grandson  of  Louis  XIV.  should  be  driven  from  tiie 
in  office,      throne  of  Spain* ;  but  he  would  have  saved  them  from  the 
enormous  folly  of  the  impeachment  of  SacheverelL 

The  first  session  of  parliament  after  the  new  Lord  Pie- 
sident  was  installed  passed  pver  very  quietly.  The  Tory 
party  seemed  annihilated,  and  hardly  any  opposition  being 
offered  to  the  votes  for  men  and  money  demanded>  or  to  any 
of  the  measures  of  government,  the  discussions  in  the  House 
of  Lords  were  confined  to  questions  on  the  election  of 
Scotch  peers  t,  and  the  rights  of  foreign  ambassadors,  t  Lord 
Chancellor  Cowper  and  Lord  Somers  cordially  co-operated; 
and  although  there  was  no  Tory  law  lord  to  keep  them  in 
check,  they  seem  to  have  conducted  themselves  with  mode- 
ration ;  not  imitating  the  party  violence  of  their  supporteis  in 
the  House  of  Commons,  where,  in  deciding  controverted 
elections,  the  partiality  of  the  Tories,  so  much  complained 
of  in  the  last  parliament,  was  outdone. 
The  Whigs  The  Whigs  were  now  in  their  most  palmy  state.  The 
triumph-  Queen  never  liked  them  in  her  heart,  as  she  was  adverse  to 
religious  toleration,  and  she  would  have  relished  highly  the 
doctrine  of  the  divine  right  of  Eongs,  if  it  could  have  been 
made  consistent  with  her  own  title  to  the  throne ;  yet  even 
she  found  it  convenient  for  a  time  to  dissemble,  and  appear  to 

•  Tims  he  congratulated  Marlborough  on  the  victory  of  Malplaquet :  "  I 
cannot  but  hope  this  last  great  success  will  quite  lower  the  credit  of  those  who 
may  wish  for  an  ill  peace,  and  satisfy  Uie  French  King  at  last  that  he  has  at- 
tempted every  thing  possible  for  saving  his  own  honour,  and  that  it  is  time  for 
him  in  good  earnest  to  think  of  preserving  France  from  utter  ruin,** 

t  6  Pari  Hist.  758.  j  6  Part  Hist.  792. 
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be  reconciled  to  the  new  Lord  President,  for  whom  from  the     ^i!A^* 
b^inning  of  her  reign  till  this  time  she  had  testified  the  most  ' 

iDarked  dislike**  He  now  had  frequent  access  to  her  pre- 
sence:  he  took  great  pains  to  win  her,  and,  from  his  polished 
and  deferential  manners,  he  must  have  made  some  progress  in 
removing  her  prejudices  against  him.  All  the  while,  however, 
she  had  secret  conferences  with  Harley,  the  leader  of  opposi- 
tion, who,  on  account  of  the  principles  he  professed,  after 
renouncing  "Whiggery,  enjoyed  all  her  confidence,  —  although* 
Ae  complained  that  he  occasionally  came  to  her  under  the 
influence  of  liquor.  The  correspondence  of  the  Duchess  of 
Marlborough  gives  an  amusing  account  of  the  court  at  this 
juncture :  —  "I  remember  to  have  been  at  several  of  Lord 
SiMners's  conversations  with  Queen  Anne  to  fill  out  their  tea 
and  wash  their  cups,  f  'Tis  certain  that  as  soon  as  he  got 
into  his  post,  to  obtain  which  I  so  often  urged  the  Queen, 
he  made  his  court  to  Abigail  f^  and  very  seldom  came  to  me ; 
and  it  is  true  that  Lord  Oxford  and  St.  John  used  to  laugh 
in  their  cups  (which  came  out  by  Duke  Devonshire),  that  they 
had  instructed  the  Queen  to  behave  so  as  to  make  Lord  Somers 
thbk  he  should  be  her  chief  minister.  She  could  act  a  part 
veiy  well  when  her  lesson  was  given  her,  and  in  a  little  time 
it  appeared  very  plain  to  the  Duke  of  Marlborough  and  Lord 
Grodol|di]n,  that  Somers  thought  of  nothing  so  much  as  to 
flatter  the  Queen,  and  went  to  her  personally  in  private." 

Anne's  secret  longing  after  Tory  ministers  was  now 
strengthened  by  her  quarrel  with  the  Duchess  of  Marlborough, 
and  she  was  impatient  to  be  entirely  emancipated  from  the 
servitude  to  which  she  had  been  reduced.  Another  danger  to 
the  administration  arose  from  a  returning  wish  for  peace,  the 
*  public  being  almost  satiated  with  military  glory,  and  discern- 
ing persons  thinking  that  the  legitimate  object  of  the  war  had 

*  Pope  my*  in  the  Rape  of  the  hock  — 

**  Where  thou,  great  Anne,  whom  three  realms  obey, 
Dost  sometimes  counsel  take,  and  sometimes  tea.** 

B«l  it  these  meetbig*  with  Lord  Somers  she  teems  to  have  taken  tea  and 
cnoMBt  together. 

t  Mrs.  Mashaai*  Lord  Somers  had  incurred  the  high  displeasure  of  the 
Mariboronghfl  by  advising  Lord  Chancellor  Cowper  to  refuse  to  put  the  Great 
Seal  to  the  comaiisBioB  appointing  the  Duke  Commander  in  Chief  for  life. 
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CHAP,    been  accomplished.     But,  led  bj  men  of  the  first  taknteiy 
both  for  deliberation  and  action^  with  a  commanding  ma^ 


jority  in  both  houses,  and  regarded  with  general  favour  oa 
account  of  their  brilliant  success  in  humbling  the  French 
King,  the  Whig  party  seemed  secure  of  the  long  enjoyment 
of  power. 
Foolish  And  they  probably,  would  have  continued  undisturbed  in 

of^Sacbe!.*'"  ^^^^  officcs  till  their  tenure  had  been  confirmed  by  the  acces* 
verell.  "siou  of  the  Housc  of  Hanover,  had  it  not  been  for  their  most 
preposterous  prosecution  of  the  contemptible  sermon  preached 
before  the  Lord  Mayor  of  London  on  the  5th  of  November, 
1709,  the  anniversary  of  the  Gunpowder  Plot,  and  published  a 
few  days  after.  This  composition  not  only  inculcated  passive 
obedience  and  the  divine  right  of  kings,  attacked  the  Revolu- 
tion, reflected  on  the  memory  of  King  William,  and  asserted 
that  the  Church  was  in  danger  from  the  misconduct  of  her 
M^esty's  present  ministers  —  but  (worse  than  all)  abused 
several  of  them  individually,  and  particularly  the  Lord  Trea- 
surer, under  his  well-known  name  of  "  Volpone."  If  they 
had  allowed  it  to  pass  lumoticed,  it  would  have  fallen  into 
instant  oblivion ;  but  forty  thousand  copies  of  it  were  sold  in 
a  few  months,  and  it  acquired  more  celebrity  than  any  pro- 
duction of  Milton  or  Dryden. 
Oppowd  Lord  Godolphin  was  so  offended  by  the  dull  sarcasms  which 
Somers.  ^*  Contained  against  him,  that  he  indiscreetly  called  a  meet-, 
ing  of  the  cabinet  to  consider  what  steps  should  be  taken 
against  the  author.  His  colleagues,  naturally  expressing  high 
indignation,  he  insanely  proposed  that,  from  the  importance 
of  the  topics  which  the  sermon  handled,  and  the  dignified 
station  of  those  whom  it  assailed,  it  should  be  made  the 
subject  of  a  parliamentary  impeachment.  This  proceeding 
was  warmly  opposed  by  Lord  Somers,  although  he  likewise 
was  personally  struck  at  by  the  preacher.*    But  all  his  argu- 

*  *<  There  is  another  sort  of  them  who  are  for  a  neutrality  in  religion,  vbo 
really  are  of  none,  but  are  a  secret  sort  of  reverend  Atheists,  who  always  pretend 
to  be  of  the  Church,  join  in  the  herd,  and  will  sometimes  frequent  our  puhJie 
communion.  They  are  equally  of  all  and  of  no  communion;  they  are  the 
G«llio6  that  '  care  for  none  of  these  things ; '  they  can  see  neither  sin  nor 
danger  in  that  ecclesiastical  bugbear,  as  they  call  schism, yet  talk  very  loud  about 
union,  comprehension,  and  moderation ;  by  all  which  canting  expressions  they 
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mentfi  were  overruled.*  By  a  solemn  judicial  proceeding  in  chap. 
the  face  of  the  nation,  the  Revolution  was  to  be  defended,  ^^  * 
the  principles  of  limited  monarchy  were  to  be  vindicated, 
the  protestant  succession  was  to  be  secured,  and  the  character 
and  conduct  of  her  Majesty's  ministers  were  to  be  cleared 
from  all  aspersion.  When  the  mode  of  prosecution  came  to 
be  debated,  it  was  perhaps  thought  that  in  the  present  un- 
pleasant temper  of  the  two  houses  there  would  be  less  dif- 
ficulty in  carrying  a  vote  for  an  impeachment,  than  in  having 
an  indictment  found  **a  true  bill "  by  a  Grand  Jury, —  and  in 
obtaining  a  verdict  of  ^^  guilty  ^  from  a  majority  of  the  Lords, 
than  from  a  petty  jury,  who  must  be  unanimous. 

Lord  Somers  attended  daily  during  the  trial,  which  lasted  Question 
three  weeks,  but  does  not  seem  to  have  taken  any  part  in  it  ^^^"*^ 
tin  the  Lords  came  to  consider  of  their  verdict,  when  he  and  sufficiency 
Lord  Chancellor  Cowper  were  thrown  into  a  great  difficulty  ^^J^^^[^. 
bjr  an  objection  which  Lord  Nottingham  started,  that  the  peachment. 
ardcles  of  impeachment  did  not  set  out  those  passages  of  the 
sermon  which  were  complained  of;  and  the  Judges  being  con- 
Bohed,  gave  it  as  their  opinion  that  "  in  an  indictment  or  infor- 
mation for  a  misdemeanour  by  speaking  or  writing  criminal 
words,  the  particular  words  supposed  to  be  criminal  must  be 
expressly  specified  in  the  indictment  or  information."    But 
the  noble  and  learned  Lords  suggested  that  the  judges  had 
delivered  their  opinion  according  to  the  rules  of  Westminster 
Hall,  and  not  according  to  the  usage  of  parliament.      A 
resolution  was  passed  *^  that  in  impeachments  the  House  was 
to  proceed  according  to  the  laws  of  the  land,  and  the  law  and 
usage  of  parliament ; "  and  upon  searching  the  journals  for 
precedents.  Dr.  Mainwaring's  case  was  found,  which  occurred 


k  ootbing  but  getting  money  and  prefennent,  by  holding  in  with  persons  of 
aU  panies  and  cbaraeten,  halting  betwixt  the  diversity  of  opinions  and  reooncil- 
ing  God  and  Belial  for  gain.**     Sermon  15,  St.  Tr.  78. 

*  "  The  &mous  trial  of  Dr.  Sacbeverell  arose  from  a  foolish  passionate  pique 
of  the  Earl  of  Godolphin  whom  this  divine  was  supposed  in  a  sermon  to  have 
reflected  on  under  the  name  of  *•  Volpone,**  as  my  Lord  Somers  a  few  months 
After  confened  to  me ;  and  at  the  same  time  that  he  had  earnestly  and  in  vain 
•ndeavoured  to  dissuade  the  Earl  from  that  attempt.'*  —  Swijl,  Memoirs  relating 
to  eAtti^  in  mHittry.  Swift  likewise  in  his  history  of  the  four  last  years  of 
Qtwen  Anne  informs  us  **  that  he  had  heard  from  Lord  Somers  himself  that  he 
^"M  sgaintt  engaging  in  that  foolish  business,  as  foreseeing  that  it  was  likely  to 
««d  ilk  the  ruin  of  the  Whig  party.*    See  also  Examiner,  No.  2^. 

Digitized  by  VjOOQIC 


206 


EEIGN  OP  QUEEN  ANNE. 


CHAP. 
CXI. 


Verdict 
against 
Sachuverell. 


Downfall 
of  the 
Whigs. 


in  the  reign  of  Charles  L,  and  which  was  an  impeaehment 
for  words,  without  setting  out  the  words  specifically. 
Whereupon,  after  a  long  debate,  a  resolution  was  carried, 
^  that  bj  the  law  and  usage  of  parliament  in  prosecutions  by 
impeachment  for  high  crimes  and  misdemeanours,  by  writing 
or  speaking,  the  particular  words  supposed  to  be  oriminal,  are 
not  necessary  to  be  expressly  specified  in  the  artides  of  im- 
peachment." Against  this  resolution  many  Lords  entered  a 
protest, —  and  with  great  reason,  as  it  is  equally  important  to 
a  party  accused  to  be  fully  informed  of  the  charge  i^ainst  him, 
whatever  the  tribunal  may  be  before  which  he  is  prosecuted. 
An  acquittal  on  this  point  of  form  would  not  have  been  such 
a  triumph  to  Sacheverell  as  the  sentence  which  followed. 

When  the  discussion  arose  whether  a  question  should  be 
put  separately  on  each  of  the  four  articles  of  the  impeach- 
ment. Lord  Somers  strongly  supported  the  proposal  wfai<^ 
was  adopted,  that  the  only  question  should  be,  "  Is  Henry 
Sacheverell,  Doctor  in  Divinity,  guilty  of  high  crimes  and 
misdemeanours  charged  on  liim  by  impeachment  of  the  House 
of  Commons?"  By  his- official  rank  he  was  the  last  but 
three  who  voted,  and  the  Lord  President,  with  a  firm  vmce, 
answered,  **  Guilty."  The  numbers  were  pretty  much  as  in 
any  other  party  division,  sixty-nine  to  fifty-two.  However 
ill  advised  the  prosecution,  I  must  say,  that  the  defendant  in 
preaching  and  publishing  such  a  sermon,  cofnmitted  an 
offence  for  which  he  was  liable  to  punishment.  For  the 
desecration  of  the  pulpit  by  making  it  a  platform  from  which 
he  assailed  political  opponents,  he  was  to  answer  to  his  eccle- 
siastical superiors ;  and  several  parts  of  his  harangue,  charged 
as  libellous,  did  not  exceed  the  just  bounds  of  political 
discussion ;  but  in  others  he  had  publicly  denied  the  lawftd- 
ness  of  the  existing  government,  and  incited  the  peo{de  to  a 
violent  subversion  of  the  settlement  for  the  succession  to 
the  throne  established  by  the  legislature. 

But,  as  Somers  had  foreseen,  the  Lord  Chancellor  in  de- 
claring what  was  the  sentence  on  Dr.  Sacheverell,  pronounced 
the  doom  of  the  Whigs.  The  Queen  had  been  present 
during  all  the  proceedings,  and  recollecting  that  she  was  the 
daughter  of  the  last  legitimate  King,  but  forgetting  that  she 
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hftd  a  brother  who,  aooording  to  the  doctrine  of  dhrine  right,  chap. 
had  a  preferable  title  to  die  throne,  she  had  been  much  ^^'' 
startled  and  shocked  by  the  doctrines  which  Sir  Joseph 
J^ll  and  the  manag^^  for  the  Commons  had  propounded 
at  to  the  right  of  resistance ;  and  she  had  listened  with  much 
mote  eompkcency  to  Sir  Simon  Haroourt  and  the  counsel 
for  the  defendant,  when  they  showed  that  passive  obedience 
was  enjoined  both  by  law  and  religion.  The  effect  upon  the 
pablie  was  such,  that  all  moderate  fiiends  of  the  Church,  and 
all  dissenters  seemed  annihilated,  or  become  ashamed  of  their 
opiaions, — and  an  ultra  High-Church  enthusiasm  raged  un- 
reasted  throughout  the  land.  Sacheverell  himself  was  con- 
adered  a  greater  hero  than  Marlborough,  and  dissenting 
chapels  being  burnt  as  a  sacrifice  to  him,  he  was  received 
whoever  he  appeared  with  more  than  royal  honours.  If 
any  of  the  Whig  cabinet  had  been  so  silly  as  to  think 
that  the  impeachment  would  amuse  the  public,  and  allow 
them  without  opposition  to  prosecute  their  foreign  policy, 
they  were  miserably  deceived,  for  all  the  victories  they  had 
won  abroad  were  forgotten  in  the  danger  that  was  appre- 
hended to  the  Church  at  home ;  and  although  the  majorities 
iaboth  Houses  remtuned  steady,  there  was  a  general  desire 
in  the  nation  that  its  destinies  should  be  confided  to  more 
orthodox  and  safer  councillors.  Hariey  marked  with  delight 
the  advantage  to  be  gained,  and  both  during  and  after  the 
trial  unscrupulously  patronised  Sacheverell  and  his  doctrines. 
His  secret  communications  with  the  Queen  became  more 
frequent,  and  she  only  waited  for  a  favourable  opportunity 
to  change  the  administration  and  to  dissolve  the  parliament. 

The  last  act  of  the  Whigs  was  to  reject  the  overtures  May, 
made  by  Louis  XIV.  at  Gertruydenbei^,  upon  which  it  is  j;;,pJdVnt' 
now  generally  thou^t  that  peace  might  have  been  advanta-  rejection 
geoualy  concluded.      Somers,  bent  on  gaining  the  specific  prancrat 
object  of  the  Gkand  Alliance, — to  prevent  France  and  Gcrtruyd- 
Spaia  front  belonging   to  the   same  family,  shut  his  eyes 
t6  die  reduced  condition  of  the  former  kingdom,  and  the 
deroted  attachment  of  the  latter  to  a  Bourbon  sovereign ; 
and  although  all  danger  to  the  balance  of  power  in  Europe 
1^  passed  away,  he  still  cordially  supported  the  Duke  of 
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Marlborough  in  his  wish  to  penetrate  the  last  line  of  the 
French  defences  on  the  side  of  Flanders,  and  to  march  upoa 
Paris.  He  thus  wrote  to  his  friend  the  Lord  Lieutenant  of 
Ireland :  "  The  French  ambassadors  at  Gertruydenberg  hsv6 
sent  a  very  insolent  letter,  or  rather  manifesto  to  the  Pen- 
sioner in  order  to  justify  their  breaking  off  the  negotiatioD. 
I  hope  so  unnecessary  and  so  insolent  a  provocation  will  give 
the  Dutch  courage  enough  to  resent  it  as  they  ought ;  but  I 
have  not  the  resolution  taken  upon  it.  It  breaks  my  heart  to 
think  what  a  noble  game  we  are  unnecessarily  throwing 
away." 

From  the  odium  into  which  the  Whigs  had  brought  them- 
selves by  their  supposed  persecution  of  the  Church,  the 
charge  was  generally  believed  that  Marlborough's  only  motive 
for  continuing  the  war  was,  that  he  might  retain  the  com- 
mand of  the  army  abroad,  with  the  immense  emoluments 
which  it  brought  him ;  and  that  all  the  members  of  the  party 
were  willing  to  sacrifice  religion  and  the  public  prosperity  for 
their  own  individual  aggrandisement. 
A.D.  I7ia  The  Tory  movement  began  by  getting  up  petitions  to  the 
Queen  from  the  counties  and  some  large  cities,  complaining 
of  the  proceedings  of  the  present  House  of  Comm<»is,  aocos- 
ing  ministers  of  wasting  the  public  resources,  and  asserting 
that  the  Church  was  in  danger.  The  Whigs  attempted 
counter  petitions,  but  durst  not  call  public  meetings  for  the 
purpose,  and  they  could  obtain  comparatively  few  signatures.* 
The  Queen  took  courage  to  make  some  partial  changes  at 
Court,  and  to  appoint  to  situations  in  her  personal  gift  indi- 
viduals who  had  been  active  in  the  Sacheverell  riots.  Rumoufs 
were  spread  of  a  dissolution  of  parliament,  which  called  forth 
the  following  letter  from  Lord  Somers  to  Lord  Wharton:  — 


Petitions 
for  peace. 


*  About  this  time  Swift  arrived  from  Ireland  on  his  mission  about  the  **  First 
Fruits,**  and  saw  the  coming  change.  Howeyer,  he  condescended  to  take  notice 
of  a  falling  patron :  **  Paid  my  first  yisit  to  Lord  President,  with  whom  I  had 
much  discourse,  but  put  him  always  off  when  he  began  of  Lord  Wharton  in  re- 
lation to  me,  till  he  urged  it ;  then  I  said  he  knew  I  never  expected  any  thing 
from  Lord  Wharton,  and  that  Lord  Wharton  knew  that  I  understood  it  so.  He 
said  that  he  had  written  twice  to  Lord  Wharton  about  me,  who,  both  times* 
said  nothing  at  all  to  that  part  of  his  letter.  Lord  President  told  me  be  ex- 
pected every  day  to  be  out,  and  has  done  so  these  two  months.**  — «^«rMi#  i^ 
Stella,  ISth  Febr.  1710. 
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*We  are  not  without  hopes  of  a  good  parliament  in  case  they     CHAP, 
win  put  us  upon  a  new  election.     I  cannot  find  a  way  to  ' 


preserve  credit,  or  to  furnish  the  necessary  sums  for  the  army, 
mdees  the  present  parliament  be  continued.  There  is  no 
ccrUinty  what  the  composition  of  the  new  parliament  will  be, 
nor  what  will  be  the  turn  they  will  take,  since  they  are  not 
Whigs  only  who  will  be  affected  by  the  dissolution." 

At  last,  in  the  end  of  September*,  when  the  Queen  was  in  ^^^* 
eouBdl,  with  the  Lord  Chancellor  on  her  right  hand,  and  of  Lord 
Lord  Somers  on  her  left,  a  scene  took  place  which  bears  no  theWhigs. 
resemblance  to  the  manner  in  which  such  changes  are  an- 
Bomoed  in  our  days.  Her  Majesty  being  seated  in  her  chair 
of  state  at  the  head  of  the  Board,  after  some  routine  business 
W  been  gone  through,  called  upon  Sir  Simon  Harcourt,  the 
Attorney  Greneral,  to  produce  a  proclamation  which  she  had 
ordered  him  to  prepare  for  dissolying  the  parliament.  When 
it  bad  been  read,  the  Lord  Chancellor  rose  up  to  address  her 
with  the  intention  of  dissuading  her  from  such  a  step,  mean^ 
ing  to  urge  that,  as  the  parliament  had  only  sat  two  years, 
and  as  it  had  strenuously  supported  her  Majesty  in  carrying 
OB  the  war,  its  sudden  dissolution  would  cause  great  dismay 
to  her  allies  and  joy  to  her  enemies.  But  he  had  proceeded 
ft  very  little  way  when  the  Queen  stopped  him,  saying,  "tlwtt 
tk%  had  considered  the  matter  well,  that  she  would  admit  of 
BO  debate,  and  that  die  writs  for  a  new  parliament  must  im- 
fflfidiately  issue."  She  then  signed  the  proclamation.  Next 
die  dedared  her  uncle,  the  Earl  of  Rochester,  President  of 
the  Council  in  the  room  of  the  Lord  Somers.  A  similar 
tMMfer  was  made  of  almost  all  the  great  offices  of  state. 
*^  Bo  sodden  and  so  entire  a  change  of  the  ministry,"  says 
Bwmet,  "  is  scarce  to  be  found  in  our  history.  The  Queen 
was  much  delighted  with  all  these  changes,  and  seemed  to 
think  she  was  freed  from  the  chains  the  old  ministry  had  helu 
her  in :  she  spoke  of  it  to  several  persons  as  a  ci^tivity  she 
had  been  long  Imder."  f    The  Bishop's  splenetic  account  of 

*  Bornet  sUtes  this  scene  to  have  taken  place  in  October,  but  tbe  London 
GtxttUt  and  other  documents  shotting  tbe  new  appointments,  prove  him  to  have 
bMimUtskeiu—O.  T.  iv.  299, 

t  O.  T.  iy.  300. 
VOL,  IV.  P 
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CHAP,     missioner  of  Customs,  and  Queen  Anne  had  resolved  that  the 
author  of  the  Tale  of  a  Tub  should  not  hold  any  high  ecclesi- 


astical dignity  in  England.  They  proposed  to  appoint  him 
Secretary  of  Legation  at  Vienna,  or  Bishop  of  Virginia;  but 
he  spumed  at  such  offers,  his  determination  being  to  enjoy 
power  and  preferment  at  home.  *  When  the  tide  was  turn- 
ing  during  the  trial  of  Sacheverell,  he  formed  an  alliance  wiA 
Harley  and  St.  John,  and  now  the  chief  prop  of  their  govern- 
ment, and  editor  of  the  "  Examiner,"  he  vituperated  the 
leaders  of  the  opposition  with  bitterness,  in  proportion  to  the 
fulsomeness  of  the  flattery  he  had  formerly  lavished  upon  themi 
In  an  early  Number  of  that  Journal  he  compares  the  late 
and  the  present  ministers  by  pairs ;  —  and  this  is  his  parallel 
between  the  patron,  to  whom  he  had  dedicated  the  Tale  of  a 
Atteck  Tub,  and  his  successor :  "  The  person  who  now  presides  at  the 
SomersT^  council  is  descended  from  a  great  and  honourable  father,  not 
Swift.  from  the  dregs  of  the  people ;  he  was  at  the  head  of  the  Trea- 

sury some  years,  and  rather  chose  to  enrich  his  Prince  than 
himself.  In  the  height  of  favour  and  credit,  he  sacrificed 
the  greatest  employment  in  the  kingdom  to  his  conscience  and 
honour.  He  hath  been  always  firm  in  his  loyalty  and  reli- 
gion, zealous  for  supporting  the  prerogative  of  the  crown, 
and  preserving  the  liberties  of  the  people.  But  then  his  best 
friends  must  own  that  he  is  neither  Deist  nor  Socinian  ;  he 
hath  never  conversed  with  Toland  to  open  and  enlarge  his 
thoughts ;  nor  was  he  ever  able  to  arrive  at  that  perfection  of 
gallantry  to  ruin  and  imprison  the  husband  in  order  to  keep  the 
wife  without  disturbance.^  f 

*  It  is  said,  that  when  the  Earl  of  Wharton  was  appointed  Lord  Lieutenant 
of  Ireland,  Somers  introduced  Swif\  to  him  as  a  fit  person  to  be  his  chaplain, 
when  the  profligate  Peer  exclaimed,  "  We  cannot  afford  to  countenance  such 
fellows  ;  we  ourselves  have  no  character  to  spare."  This  may  account  for  the 
savage  ferocity  with  which  he  afterwards  attacked  Wharton.  The  hatred  he 
bore  tlie  Ex-Lord  Lieutenant,  and  his  old  friends,  he  was  at  no  pains  to 
conceal: 

<*  In  state  opinions  d  la  mode. 
He  hated  Wharton  like  a  toad, 
Had  given  the  faction  many  a  wound. 
And  libeird  all  the  Junto  round." 

f  Examiner,  No.  26.  Feb.  1.  1711.  So  delighted  were  the  Tories  with  this 
lampoon,  that  Lord  Oxford,  as  a  reward,  offered  Swift  50^,  which  be  indignantly 
refiised,  expecting  now  that  mitre  which  he  could  not  obtain  from  the  Whigs.— 
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In  the  beginning  of  this  year,  an  inquiry  being  instituted     CIJAP. 
in  the  House  of  Lords  into  the  manner  in  which  the  war  had 


been  conducted  in  Spain,  Lord  Somers  strenuously  supported  j^n.  ii. 
petitions  presented  by  the  Earl  of  Galloway  and  Lord  Ty-  i7ii. 
rawly,  that  they  might  be   heard   against  certain  charges  by  Lord 
brought  forward  against  them  ;  but  he  had,  on  this  occasion,  Somers  re- 

.  .  ...  specting 

the  mortification  to  find  himself  in  a  minority  in  that  assem-  the  war  in 
bly  which  he  had  long  ruled :   a  motion  for  rejecting  the  ^^^^ 
petitions  being  carried  by  a  majority  of  fifty-seven  to  forty- 
aix.*     In  a  general  debate  upon  the   conduct  of  the  war 
in  Spain,  which  took  place  a  few  days  after,  he  seems  to 
have  taken  a  comprehensive  view  of  the  foreign  policy  of 


Jimnal  to  Stella.  It  is  amusing  to  find  Swifl's  indiscriminate  admirers  standing 
op  for  h»  political  consistency ;  whereas,  there  is  not  such  a  flagrant  instance  of 
rotting  in  the  annals  of  English  party  politics  as  be  exhibits.  He  easily  re- 
conciled his  high  churchism  to  whiggery  while  the  Whigs  were  in  power,  and 
he  openly  professed  himself  an  adherent  to  that  party.  Thus  he  addresses  the 
Honourable  Mrs.  Finch,  ^erwards  Lady  Winchelsea : 

♦•  And  last  my  vengeance  to  complete, 
May  you  descend  to  take  renown ; 
Prevaird  on  by  the  thing  you  hate, 
A  Whig,  and  one  that  wears  a  gown." 

Again,  referring  to  the  time  when  Somers  was  Chancellor,  he  says,  "  It  was 
tlien  I  began  to  trouble  myself  with  the  differences  between  the  principles  of 
Whig  and  Tory.  1  talked  often  on  this  subject  with  Lord  Somers ;  I  told  him 
that,  having  been  long  conversant  with  the  Greek  and  Latin  authors,  and,  there- 
fofe,  a  lover  of  liberty,  I  found  myself  much  inclined  to  be  what  they  call  a 
^big  in  politics }  and  that,  besides,  I  thought  it  impossible  upon  any  other 
principles  to  defend  or  submit  to  the  Revolution."  In  his  Journal  to  Stella, 
nd  in  letters  to  bis  other  correspondents,  when  he  had  gone  over,  and  was 
** giving  it  to  the  scoundrel  Whigs  all  round,'*  be  repeatedly  attempts  to  justify 
lumself  by  the  personal  ill-usage  he  bad  experienced  in  receiving  no  promotion 
from  ihem  while  they  were  in  power.  Even  when  he  came  to  England  in 
the  autumn  of  1710,  and  be  pretends  that  the  Whigs  were  trying  to  get  him 
hack  to  their  party,  he  betrays  the  same  feeling :  "  All  the  Whigs  were  ravished 
to  see  me,  and  would  have  laid  hold  on  me  as  a  twig  to  save  them  firom  sinking ; 
aod  the  great  men  were  all  making  their  clumsy  apologies.  It  is  good  to  see 
^hat  a  lamentable  confession  the  Whigs  all  make  of  my  ill-usage." — Jourru  to 
Ski  Yet  none  of  them  had  ever  insulted  him,  by  offering  him  a  Bank  note  for 
calumniating  his  private  friends.  Although  he  was  so  much  caressed  by  the 
Tory  ministers,  they  seem  to  have  talked  very  slightingly  of  their  tool.  Lord 
Cherterficld,  in  commenting  on  Swift's  "  History  of  the  Four  last  Years  of 
Qneen  Anne,"  says,  "  It  is  a  party  pamphlet,  founded  on  the  lie  of  the  day, 
vhkh,  as  Lord  Bolingbroke,  who  had  read  it  oflen,  assured  me,  was  coined  and 
deUvered  out  to  him  to  write  Examiners  and  other  political  papers  upon." — 
lord  Chesterfield*s  JFurks,  ii.  498. 
•  6  Pari.  Hist  962.  965. 
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CHAP,     the  late  government,  and  to  have  strenuously  mfuntained 
'       the   neceseity  and   practicability  of  driving  Philip  beyond 


the   Pyrenees,    notwithstanding  the  unfortunate  battle  of 

Almanza.  * 

Conduct  of       When  the  Tories  had  been  in  office  a  twelvemonth,  they 

rumour"       Were  supposed  to  be  going  on  very  indifferently,  and  a  ni- 

that  Whigs   mour  was  spread  that  the  Queen  was  about  to  recall  the 

coming  in.    Whigs,  and  to  give  the  Treasurer's  staff  to  Lord  Somers. 

Even  Swift  gave  credit  to  this,  and  it  alarmed  him  so  much 

that  he  earnestly  applied  to  be  sent  out  of  the  country  as 

secretary  to  an  embassy,  that  he  might  be  safe  from  the 

returning  triumph  of  the  party  which  he  had  deserted,  f  But 

the  negotiations  for  peace  were  opened,  and  the  nation  grew 

more  and  more  sick  of  the  war  and  the  "  Grand  Alliance." 

To  our  great  mortification,  there  is  not  to  be  found  any  frag- 
ment of  Lord  Somers's  subsequent  speeches  during  the  nego- 
tiations for  peace,  or  upon  the  treaty  of  Utrecht,  although 
we  see  from  the  Lords'  Journals  that  he  continued  diligently  to 
attend  in  his  place  J ;  and  contemporary  writers  tell  us  in 
general  terms  that  he  strongly  concurred  with  his  party  ia 
their  censure  of  the  present  government  for  abandoning  the 
great  object  of  the  war  —  the  separation  of  France  and  Spain 
—  and  conceding  every  thing  to  Louis  XIV.,  when  that 
haughty  monarch  had  been  reduced  to  a  situation  in  which 
he  might  have  been  compelled  to  accept  any  terms  to  be 
dictated  to  him  by  England  and  her  allies, 
l^rd  The  health  of  Lord  Somers   had  been  long  failing,  and 

abied  by      from  this  time  he  could  pay  little  attention  to  public  busi- 

ill-health. 

•  6  Pari.  Hist.  980. 

t  Journal  to  Stella,  Dec.  9-  17  J 1. 

i  At  this  time,  parties  were  so  equally  balanced  in  the  Lords,  that  the  most 
tremendous  exertions  were  made  on  both  sides  to  procure  proxies  and  the  at- 
tendance of  members.  On  Lord  Nottingham's  motion,  "  that  no  peace  could 
be  safe  unless  Spain  and  the  West  Indies  were  taken  from  the  House  of 
Bourbon,**  the  previous  question  being  put  was  lost  by  one  Tote,  and  the  main 
question  was  carried  by  a  majority  of  three.  This  led  to  the  making  of  tweUe 
peers  in  one  day,  who  gave  a  majority  to  the  Court.  — 4  Burnet,  342.  349.*, 
6  Pari.  Hist  1059. 

There  were  now  heavy  lamentations  over  the  degeneracy  of  the  Lords,  in 
seldom  sitting  till  near  twelve  at  noon  instead  of  eight  in  the  morning.  Burnet 
complains,  likewise,  that,  "  except  on  a  day  on  which  some  great  points  are  to 
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Periodical  visits  to  Tunbridire  Wells  had  hitherto    chap. 
been  of  service   to  him ;   but  nothing  could  henceforth  re-         '    ' 
cniit  his  exhausted  constitution.     He  became  paralytic^  and 
his  mind  was  debilitated 

This  is  the  only  apolc^  that  can  be  suggested  for  the  a.d.  ms. 
part  be  took  in   the  last  parliamentary  proceeding  during  somers  **  a 
this  reign  in  which  he  seems  to  have  interfered.     On  ac-  repealer." 
count  of  the  extension    of  the  Malt-tax  to  Scotland,  and 
other  supposed  grievances,  a  cry  was  got  up  in  that  country 
for  "a  repeal  of  the  Union,"  and  the  venerable  nobleman 
^0  had  acquired  such  credit  by  bringing  about  that  mea- 
sure, to  ensure  the  Protestant  succession,  and  the  tranquil- 
lity and  prosperity  of  the  Island, —  now,  for  the  purpose  of 
embarrassing  the  government,  himself  became  "a  repealer." 
On  account  of  his  indisposition,  a  meeting  was  held  at  his 
boose,  which  was  attended  by  the  discontented  Scots ;  and, 
a&er  a  loi^  deliberation,  he  strongly  urged  that  a  motion 
dionld  be  made   on    the   subject  in   the  House  of  Lords, 
where  his  influence  was  still  so  great.     Accordingly,  by  his  June  i. 
advice,  the  Earl  of  Findlater  moved  "  that  leave  be  given  to  Mof^n  fo, 
bring  in  a  bill  for  dissolving  the  Union ;  for  restoring  each  repeal 
kii^om  to  its  power,  rights,  and  privileges;  for  effectually  rfed^fn^he' 
securing  her  Majesty  in  her  royal  power  and  authority  over  House  of 
both  kingdoms;  and  for  asserting  and  confirming  all  her 
royal  prerogatives,  and  effectually  securing  the  succession  in 
the  Protestant  line  in  the  illustrious  House  of  Hanover,  as 
the  same   stands  limited   and  secured."     The.  motion   was 
seconded  by  the  Earl  of  Mar.f    Although  Lord  Somers  was 


Lords. 


be  discussed  upon  which  the  parties  divide,  thej  grew  disposed  to  rise  after  two 
or  three  hours'  sitting.**  lie  would  have  had  them  sit  from  eight  till  two.  — 
O.T.,iT.  447. 

*  He  appears  to  have  had  a  particularly  severe  attack  of  illness  in  July,  1712. 
In  a  letter  then  written  by  an  adherent  of  the  abdicated  family,  there  is  the  follow- 
ing disguised  passage :  **  All  friends  here  are  well  except  Rowley  (Lord  Rivers), 
vbo  is  dying  ;  and  poor  Sanders  (Somers),  who  cannot  live  long,  and  is  already 
dead  in  effect,  to  the  great  grief  of  Harry  (Hanover),  who  depends  more  on  him 
tlun  on  any  one  friend  besides.** —  Macph.  State  Papers,  iL  332. 

t  This  appears,  then,  to  have  been  the  course  of  proceeding  in  the  Lords  as  it 
^I  is  in  the  Commons ;  but  by  the  usage  now  established  in  the  Lords,  any 
I^eer  may,  without  asking  leave,  lay  a  bill  on  the  table,  and  move  that  it  be  read 
*■  first  time,  and  no  motion  requires  to  be  seconded.     A  bill  is  invariably  read  a 
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CHAP,     present,  he  did    not  take   any  part  in  the  debate ;  -  but  I 
•      am  concerned  to  say  that  the  Duke  of  Argyle  spoke  wannly 
in  support  of  the  motion,  and  allowing  that  he  had  a  great 
hand  in  making  the  Union,  declared  his  opinion  now  to  be 
that  for  the  interest  both  of  England  and  Scotland,  it  ought 
to  be  dissolved.     Lord  Sunderland,  Lord  Halifiuc,  and  all 
the  Whigs,  took  the  same  side.     Lord  Oxford,  Lord  Peter- 
borough, and  the  Tory  Lords  who  had  opposed  the  measure, 
now  resisted  its  repeal,  ^^  on  the  ground  that  such  a  cootraet 
was  like  marriage,  and  how  imprudent  soever  it  might  bate 
been,  was  for  ever  binding  on  both  parties.''     "All  con- 
tracts,"  said  they,    **  can   only  be  dissolved  by   the  same 
authority  by  which  they  were  entered  into;  but  this  coo- 
tract  was  entered  into  by  the  separate  l^slatures  of  two  in- 
dependent kingdoms,  and  cannot  be  dissolved  by  the  single 
legislature  of  one  kingdom."*    The  government  did  not  ven- 
ture to  meet  the  motion  with  a  direct  negative,  but  proposed 
the  previous  question,  upon  which  they  were  beaten.    A  di- 
vision then  taking  place  on  the  main  question, — of  the  peers 
present  there   was  an  equal  number  on  both  sides  —  54 
to  54  —  but  proxies  being  called,  there  were  only   13  for 
the  motion,  and  there  were  17  against  it  —  so  the  Union 
stood  by  a  majority  of  4.  j 


first  time  as  a  matter  of  courtesy,  but  a  motion  is  made  on  the  first  reading;  and 
if  from  the  title  of  the  bill,  or  the  explanation  given  of  its  oootents,  it  were 
thought  unfit  for  discussion,  it  might  be  stopped  in  limine. 

*  I  wish  that  this  reasoning  would  convince  Mr.  0*Conneil  and  the  Jtiih 
repealers.  I  rejoice  that,  for  better  reasons,  British  Whigs  and  Tories  are  o(  ont 
mind  as  to  maintaining  the  Union  with  Ireland. 

t  6  Pari.  Hist.  1214 — 1220.;  Lords*  Journ.;  Speaker  Onslow's  note  oo 
Burnet  Erasmus  Lewis,  then  M.P.  for  Lestwithiel,  gives  a  curious  account 
of  this  division  in  a  letter  to  Swift.  He  says,  that  both  the  Tory  peers  wlio 
voted  with  the  Lord  Treasurer  against  the  dissolution  of  the  Union,  and  those 
who  voted  for  it,  were  "under  agonies"  lest  they  themselves  should  be  vic- 
torious. "  In  all  the  time  I  have  been  conversant  in  business,  1  never  before 
observed  both  sides  at  the  same  time  acting  parts  which  they  thought  contrary 
to  their  interests.*'  But  the  most  curious  document  connected  with  this 
motion,  is  Bolingbroke*s  letter  to  the  Duke  of  Shrewsbury,  when  notice  bad 
been  given  of  it :  "  Your  Grace  will  wonder  when  I  tell  you  that  they  intend 
to  move  in  our  House,  on  Monday,  to  dissolve  the  Union.  You  may  be  sure 
that  all  those  whose  spirits  are  naturally  turbulent  and  restless  —  all  those  who 
have  languished  under  expectation  —  and  all  those  who  have  any  personal  re- 
sentment, take  this  occasion  to  add  to  the  cry,  and  to  pursue  their  own  views  by 
intermingling  them  in  this  cause.  We  shidl,  I  believe,  ground  on  this  motion 
a  bill  to  make  it  hiph  trecLsoHy  by  any  overt  act,  to  attempt  the  dissolution  of  the 


Digitized  by 


Google 


LIFE   OF   LORD   SOMEBB.  S17 

Lord  Somers  appears  afterwards  to  have  been  almost  en-     chap. 
ttfelj  disabled  from  attending  to  public  affairs  till  the  very 


condusion  of  this  reign.    Though  most  remorselessly  assailed 

by  his  dd  friend  Swift,  men  of  principle  were  more  eager 

than  ever  to  show  respect  to  him.     At  Tory  dinners  his 

kahh,  if  proposed  by  a  stray  Whig,  went  round.*  And  the  Dedication 

**  Spectator,"  now  delighting  and  improving  the  age,  when  totor^to^^ 

Ae  papers  were  republished,  the  first  volume  was  inscribed,  Lord 

« To  John  Lord  Somers,  Baron  op  Evesham  : "  the  ^™®^ 

decEcation  being  from  the  pen  of  Addison.     Like  the  Eloge 

of  him  in  the  Freeholder,  it  is  rather  too  lengthy  and 

laboured,  and  deals  too  much  in  general  praise,  but  some 

passages  of  it  feUdtously  hit  off  the  diaracteristic  virtues  he 

was  now  displaying  in  retirement :    "  It  is  in  vain  that  you 

have  endeavoured  to  conceal  your  share  of  the  merit  in  the 

many  national    services   which   you  have   effected.      Your 

Ixnrdship  appears  as  great  in  your  private  life,  as  in  the  most 

important  offices  which  you  have  borne.      I  would  rather 

dioose  to  speak  of  the  pleasure  you  afford  all  who  are  admitted 

into  your  conversation,  of  your  elegant  taste  in  all  polite 

arts  of  learning,  of  your  great  humanity  and  complacency  of 

manners,  and  of  the  surprising  influence  which  is  peculiar  to 

you,  in  making  every  one  who  converses  with  your  Lordship 

prefer  you  to  himself,  without  thinking  the  more  meanly  of 

his  own  taients."t 

Sir  Richard  Steele  likewise  now  showed  a  generous  at-  Kindness  of 
4flclmient  to  Somers,  when  no  farther  favour  could  be  ex-  i^^*^**' 


Somers. 


^irioQ.  If,  after  all  this,  we  go  on  to  show  them  all  reasonable  indulgence,  and 
at  the  same  time  to  show  to  them,  and  to  all  mankind,  a  firmness  of  resolution 
and  a  steadiness  of  conduct,  good  will  have  come  out  of  evil,  and  we  shall  reap 
*oiiie  benefit  iVom  this  confrefmpf.** — Bot,  Ccrr,y  ii.  409.  A  serious  difficulty 
in  the  way  of  the  proposed  enactment  is,  that  the  agitation  would  be  carried  on 
Wider  the  form  of  petitioning  to  repeal  the  act  creating  this  new  treason, — unless 
the  act  were  to  contain  a  clause,  that  to  propose  the  repeal  of  any  of  iu  pro- 
VBions  should  be  high  treason ! 

*  "  Addison  and  I,  and  some  others,  dined  with  Lord  Bolingbroke,  and  sato 
■with  him  till  twelve.  We  were  very  civil,  but  yet  when  we  grew  warm,  we 
tdked  in  a  friendly  way  of  party.  Addison  raised  his  objections,  and  Lord 
Bofingbroke  answered  them  with  great  complaisance.  Addison  began  Lord 
Soroers's  health,  which  went  about." — Journal  to  Stettoj  April  3.  1713. 

t  These  dedications  are  rather  stiff,  except  that  of  the  eighth  volume  to  Will 
Honeycombe,  which  is  in  Addison's  happiest  manner. 
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CHAP. 
CXI. 


Sept  17 
1712. 


Ti.-i8t  illness 
of  Queen 
^nne. 


pected  from  him,  and  as  an  excuse  for  b^g  absent  from  hdme 
in  attending  on  him,  thus  gallantly  wrote  to  Lady  Steele: 
^^  Dearest  wife,  the  finest  woman  in  nature  should  not  detam 
me  an  hour  from  you :  but  you  must  sometimes  suffer  the 
rivalship  of  the  wisest  men."* 

Lord  Somers«  though  no  longer  attending  the  House  of 
Lords,  was  constantly  consulted  by  the  Hanorerian  minister 
respecting  the  means  of  securing  the  quiet  sucoession  of  die 
Princess  Sophia,  and  afterwards  of  her  son  ;  and,  in  conjimo- 
tion  with  Lord  Sunderland,  Lord  Cowper,  and  Lord  Chief 
Justice  Parker,  gave  minute  instructions  as  to  all  the  steps 
to  be  taken  on  the  expected  demise  of  the  crown.  —  But  his 
disease  so  gained  ground,  that  he  was  seldom  seen  except  by 
his  private  friends. 

In  the  distractions  which  preceded  the  dissolution  of  Queen 
Anne,  he  was  again  publicly  produced  upon  the  scene.  The 
Earl  of  Oxford  having  been  dismissed,  and  the  intrigues  of 
BoKngbroke  being  defeated  by  the  Dukes  of  Somers^  and 
Argyle  bursting  into  the  council  at  Kensington  and  procur- 
ing the  delivery  of  the  Treasurer's  staff  to  the  Duke  of 
Shrewsbury  from  the  dying  Queen,  it  was  agreed,  with  the 
view  of  securing  the  succession  of  the  Hanoverian  line, 
that  all  Privy  Councillors,  without  distinction,  should  attend. 
As  soon  as  this  resolution  was  notified  to  Lord  Somers^  he 
repaired  to  Kensington,  and  next  day,  on  the  report  of 
the  Queen's  physicians  that  her  recovery  was  hc^less,  con- 
curred in  the  order  by  the  Council  to  the  Heralds-at- 
arms,  and  to  a  troop  of  Life  Guards,  to  be  in  readiness  to 
proclaim  the  Elector  of  Brunswick  King  of  Great  Britain, 
and  in  sending  off  Mr.  Craggs  with  a  letter  from  them  to 
his  Highness,  requesting  him  to  repair  with  speed  to  Hol- 
land, where  a  British  squadron,  that  was  fitting  out  with  all 
possible  expedition,  would  attend  him  and  bring  him  over  to 
Her  death,  take  possession  of  the  vacant  throne.  Between  seven  and 
eight  o'clock  in  the  morning  of  Sunday,  the  Ist  of  August, 
1714,  Queen  Anne  expired. 


•  Steele's  Corr.,  246. 
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CHAP. 
CXL 


A  Dieetiiig  of  the  L(»rds  Justices  appointed  under  the 

Begencj  Act  was  immediately  held.     On  account  of  Lord  

Somers's  very  infirm  state  of  health,  he  had  not  been 
q)pointed  one  of  them,  but  he  attended  as  a  Privy  Council* 
lor,  and  took  the  oath  of  allegiance  to  the  new  Sovereign. 

On  the  arrival  of  George  I.  in  England,  the  Whigs  shared  New  reign, 
unong  themsdves  all  the  offices  of  the  government,  and  Lord 
Semers  having  contributed  so  much  to  this  consummation, 
hi  his  fEUiulties  been  entire  as  in  the  reign  of  William,  he 
woold  have  be^i  pressed  to  resume  the  Great  Seal.  But  he 
WE8  BO  longer  able  even  to  go  through  the  lij^t  duties  of 
President  of  the  Council,  During  occasional  renewals  of 
mental  activity  he  could  enjoy  the  complete  triumph  of  the 
policy  he  had  supported,  and  he  was  delighted  by  seeing  a 
parliamentary  settlement  of  the  crown  substituted  for  inde- 
feasible right.  He  declined  any  office,  but,  honoris  caus&y  he  Arrange- 
was  not  only  sworn  of  the  Privy  Council,  but  a  seat  in  the 
Cabinet  was  a&signed  to  him,  along  with  Marlborough,  Sun- 
derkm],  Hali&x,  Townshend,  Cowper,  and  Stanhope.  He 
promised  to  attend  their  meetings  as  often  as  his  strength 
would  permit,  and  to  assist  them  with  his  advice  when  pri- 
vately consulted  by  them.  At  the  same  time,  as  a  mark  of 
paUic  gratitude,  an  additional  pension  of  2000/.  a-year  was 
settled  upon  him  for  life. 

Unfortunately,  his  infirmities  still  increased*,  and,  from  his 


ment  for 
Ix>rd 
Somers 
under 
George  I. 


*  The  fbUoving  statement  from  the  Council  Office  shows  the  Councils  which 
Lord  Somers  attended,  and  from  which  he  was  absent,  from  the  accession  of 
George  I.  till  his  death  :  — 

Aug.  1.  1714.     Lord  Somers  was  present  at  the  first  Council  of  George  I. 
Sept  29.  1714.     Sworn. 


OnmcUs, 
ni4.  Oct.l.    - 
Oct  4.   - 
Oct.  5.   - 
Oct  12. 
Oct.  14. 
Oct.  29. 
Nov.  2.  - 
Not.  16. 
Not.  22. 
Dec.  6.  . 
Dec  16. 
Dec.  30. 


Lord  Somers. 
'  Present. 
.  Ditto. 
.  Not  present 

-  Ditto. 
.  Ditto. 

•  Present 
.  Ditto. 

-  Not  present 
.  Ditto. 

■  Present. 
'  Not  present 
.  Present. 


Councils. 
1715.  Jan.  5.    - 
Jan.  11. 
Jan.  15. 
Jan.  26. 
Feb.  7.  - 
Feb.  23. 
March  29. 
April  I. 
April  30. 
June  5.  - 
June  17. 
June  30. 


Lord  Somers. 

-  Present. 

-  Not  present. 

-  Ditto. 

-  Present 

-  Ditto. 

-  Not  present. 
.  Present 

-  Ditto. 

-  Not  present. 

-  Ditto. 

-  Ditto. 

-  Present. 
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CHAR 
CXL 

Lord 
Somers*s 
mind  re- 
vives when 
consulted 
on  the  Sep- 
iennial  Bill. 


April  10. 
1716. 


paralytic  affection^  he  became  so  torpid  and  lethargic  as  to  be 
entirely  unfit  for  public  business. 

Yet  there  was  a  brilliant  gleam  from  this  luminary  before 
it  set  for  ever.  While  the  Septennial  bill  was  pending  ia 
the  House  of  Peers^  Lord  Somers  had  a  sharp  attack  of  the 
gout,  which  suspended  the  disease  of  his  nerves.  Doctor 
Friend,  the  celebrated  physician,  who  attended  him,  finding 
his  intellect,  for  the  time,  entirely  restored,  conveyed  the 
news  to  Lord  Townshend,  one  of  the  principal  authors  of 
the  measure.  This  distinguished  statesman  immediately  ran 
to  consult  a  colleague  whose  loss  had  been  so  much  do- 
l)lored,  and  who,  bound  down  by  sickness  and  infirmity, 
was  still  mysteriously  regarded  as  the  oracle  of  his  party. 
As  soon  as  he  entered  the  room.  Lord  Somers  embraced  him, 
and  said,  "  I  have  just  heard  of  the  work  in  which  you  are 
engaged,  and  congratulate  you  upon  it;  I  never  approved 
the  Triennial  bill,  and  always  considered  it  the  reverse  of 
what  it  was  intended  to  be.  You  have  my  hearty  appro- 
bation in  this  business,  and  I  think  it  will  be  the  greatest 
support  possible  to  the  liberty  of  the  country."  *  Such  was 
certainly  stated  to  have  been  "  the  response  of  the  Oracle," 
and  it  must  have  made  a  deep  impression  upon  the  public 
mind.  I  entertain  no  doubt  that  Lord  Somers  did  approve 
of  the  bill,  but  I  suspect  that,  if  his  faculties  were  restored, 
he  rather  excused  it,  as  a  necessary  coup  d^etat  to  keep  the 
new  family  on  the  throne,  than  praised  as  constitutional  the 
vote  of  a  House  of  Commons  to  prolong  their  i>ower  more 
than  double  the  period  for  which  they  had  been  elected. 


-  Present. 

-  Ditto. 

-  Not  present. 

-  Present 

-  Ditto. 

-  Not  present 

-  Ditto. 

-  Ditto. 


House  of  Lords  was  27th  January,  1715.     Till  then  he  had  attended  pretty 
regularly,  but  he  was  oHen  hardly  conscious  of  what  was  going  on  j  and  he 
must  have  been  a  melancholy  spectacle  to  his  friends. 
*  Cox's  Life  of  Sir  Robert  Walpole,  i.  130. 


1715.  July  20. 

-  Not  present 

1715.   Oct  26. 

July  25. 

-  Present. 

Nov.  8.  - 

July  29. 

-  Not  present. 

Nov.  22. 

Aug.  31. 

-  Present. 

Nov.  2$. 

Sept.  9. 

-  Ditto. 

Dec.  13. 

Sept  15. 

-  Ditto. 

1716.  Jan.  6.  - 

Sept.  16. 

-  Ditto. 

March  10. 

Sept  23. 

-  Ditto. 

April  6. 

Oct  1 8. 

-  Not  present. 

1716.    April  26. 

Lord  Somers  died. 

The  last  time  of  hij 
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When  the  gout  left  him  he  fell  bAsk  into  his  former  state     CHAP. 
of  nervousness.      A  fit  of  apoplexy   happily   supervened,       ^^^ 
fer  he  could  only  have  continued  **  a  driveller  and  a  show."  hu  death. 
He  expired  at  his  villa,  in  Hertfordshire,  on  the  26th  of 
April,  1716,  the  very  day  that  the  Septennial  act  passed. 

He  was  buried  in  the  parish  church  of  North  Mymms,  HU  burial. 
where  a  plain  monument  was  erected  to  him  by  his  surviving 
flirter,  who,  knowing  and  conforming  to  the  modesty  of  his 
nature,  merely  inscribed  upon  it  these  simple  words :  — 

"  THK    Vr.    HONBLK.    JOHN    LORD    SOMERS,  JJJ^  ^' 

BARON    OP    KTKSHAM,  taph. 

LORD  HfOH  CHANCXLLOR  OP  KHOLAND  IN  TRK  RXION  OP  KINO  WILLIAM  III. 

To  wboae  Memory  this  Monument  was  erected  by  Dame  Elizabeth  Jekyll.^ 

She  remembered  that,  at  the  sight  of  his  name,  every  one 
mting  the  hallowed  shrine  would  think  of  the  accomplished 
acholar,  the  consummate  judge,  the  distinguished  orator,  the 
enlightened  patriot,  the  statesman  to  whom  we  owe  the  ex- 
pulsion of  a  tyrant,  the  Bill  of  Rights,  and  the  settlement  of 
the  Protestant  succession. 

The  observations  which  I  have  incidentally  made  in  relat-  His  cha- 
iDg  the  events  of  the  life  of  Lord  Somers  obviate  the  neces- 
aty  of  my  attempting  any  laboured  analysis  of  his  character. 
I  feel  proud  of  him  for  having  joined  a  profound  and  scientific 
knowledge  of  jurisprudence,  with  a  love  of  literature,  and 
of  the  fine  arts  —  in  England  a  rare  combination.  He  ap- 
pears to  have  been  complete  master  of  his  own  profession  — 
fi:om  the  technical  rules  of  practice  and  pleading,  to  the  most 
important  questions  of  international  law,  —  while  at  the  Kit- 
Cat,  at  Will's,  or  at  Button's,  he  could  converse  on  equal 
tenns  with  Addison,  Steele,  Swift,  Prior,  and  Congreve. 

He  likewise  carried  on  a  correspondence  with  the  most  dis-  jjis  letter 
tinguished  men  of  letters  in  foreign  countries.  Of  this  we  have  toMaga- 
t  very  striking  proof  in  the  "  Life  of  Vincenzio  da  Filicaja,"  ^^aise  of 
by  Bonaventuri,  who  says,  "II  Conte  Lorenzo  Magalotti,  Fil>caj*- 
Cavaliere  di  quel  merito,  e  di  quella  virtil,  che  6  ben  noto  a 
tatto  il  mondo,  e  che  era  strettissimo  amico  del  Senatore  da 
Rlicaja,  mi  ha  cortesemente  comunicato  una  lettera,  che  egli 
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CHAP,  ha  avnto  di  Londra  da  Mylord  Gioranni  SonunerB,  Barone  d' 
^^^-  Evesham^  Presidente  del  Consiglio  Privato  della  Begina 
della  Graa  Bretagna,  Signore  arriohito  di  coei  maravigliose 
qualiti.  personally  e  adomato  di  cognizioni^  a  di  yirtil  ooA 
distinte,  che  lasciando  era  da  parte  gli  altri  grandiasiBd 
impieghi^  che  egli  ha  sostenuto  in  quel  fioritissimo  regno, 
dal  80I0  avervi  esercitato  per  sette  eaun  la  importantiasima 
carica  di  Gran  Cancelliere,  in  gran  copia  si  spande,  e  che  lo 
rende  conosciuto  e  yenerato  da  tutto  il  mondo.  Queeta  lett^:a 
park  del  Senatore  da  Filicaja  in  tal  guisa,  e  ne  fa  un  ritratto 
cosi  vivo  e  somigliante,  che  io  riputerei  di  far  troppo  grave 
torto  alia  memoria  d'  un  uomo,  che  io  venero  al  pi^  alto 
segno,  se  io  non  la  trascrivessi  in  quella  forma  appunto,  che 
dal  Conte  Magalotti  m '  ^  stata  data,  per  autenticare  con  una 
cosi  chiara  testimonianza  quanto  fin  ora  ho  narrate.  *  EUa  i 
certo  proprissima  (parla  della  lingua  Inglese,  nella  quale  i 
scritta  la  lettera)  per  compiangere  in  essa  la  perdita  deW 
incomparahile  Senatore  da  Filicaja^  che  ha  si  altamente 
lodati  diversi  delta  nostra  nazione,  e  piu  distintamente  ha 
dato  a  me  quelV  unico  raffionevole  fondamento  che  io  poteva 
avere,  per  lusingarmi  che  la  mia  memoria  sia  per  vivere^  in 
quelV  immortale  componimento  de^  suoi  vend.  Io  ho  eosi 
ben  ponderate  le  sue  Poesie^  e  v*  ho  letto  cosi  a  fondo  i  veri 
sentimenti  del  suo  cuore^  che  io  mi  trovo  in  istato  di  pianger  la 
sua  perdita  come  se  io  T  avessi  trattato,  e  intimamente,  ogni 
giorno :  perche  non  solamente  vi  raffiguro  un  sapere  profondo, 
un  ingegno  dove  si  perde  la  vista,  una  gran  sublimita  di 
pensieriy  e  una  somma  sodezza  di  giudizioy  ma  vi  discerno 
chiaramente  la  rettitudine,  e  V  integrita  della  sua  mente,  tuomo 
dabhene  e  il  perfetto  amico.^  Merito  certamente  il  Senatore 
da  Filicaja  tutte  le  loJi,  che  gli  furono  date  cosi  avanti,  come 
dopo  la  sua  morte,  poiche  egli  fu  un  gran  letterato,  un  ottimo 
cittadino,  ed  un  perfetto  Cristiano."  * 


Translation  *  "  Count  Ix>renzo  Magalolti,  who  is  a  gentleman  of  such  merit  and  Tirtue, 
of  passage  that  he  is  well  known  to  the  public,  and  who  was  a  very  intimate  friend  of  the 
from  Bona^  Senator  Filicaja,  has  politely  communicated  to  me  a  letter  which  he  reeeiTed 
venturi.  from  John  Lord  Somers,  Baron  of  Evesham,  President  of  the  Privy  Council  of 

the  Queen  of  Great  Britain,    a   nobleman  enriched  with  such  high  persona) 
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Filicaja  never  published  any  Italian  verses  in  praise  of  the  .  CHAP. 

£iigl]«h  Chancellor,  but  in  his  Works  there  is  to  be  found  a  ]_ 

Latin  ode,  "  In  iUustnss.  Dominum  D.  Sommers,"  from 
which  I  extract  a  few  stanzas :  After  an  invocation  to  the 
Muses  he  thus  proceeds :  — 

**  Mathcsin  ilia  huic ;  hxe  Sophimn  ingerit  Fillcaja's 

Suadem,  Poesinque  altera ;  et  altera  Latin  Ode 

Legum  recludit  nunc  recentum  in  praise  of 

Serinb  nunc  Tetenim ;  urbium  illii  Lord 

**  Artem  regendaniin,  altaque  munia  Somers. 

£t  pacis  et  belli,  hsc  reservare  amat 
Arcana  regnantum  isagax,  qute 
Zelotype  tegit  umbra  curie 
•       '      •  •  • 

**  Te  baud  finxit  unum  (credite  poster!) 

Natura,  non  mens  una  tibi,  neque 

Lingua  una ;  septeno  disertus 

Ore,  aliusque  et  idem. 

^  Semper,  nee  unquam  dissttus  Anglico 
A  sole,  septem  ferme  idiomatum 
Per  ostia  intras,  Nil!  ad  instar 
Immodicae  maria  alta  &mee."  * 


qualitieiS  and  adorned  with  such  accomplishments,  that  after  passing  through 
other  emplojments  in  that  flourishing  kingdom,  he  filled  for  seven  years  the 
most  important  office  of  Lord  Chancellor,  in  which  he  so  much  distinguished 
himself  that  his  name  became  known  and  venerated  over  the  whole  world. 
This  letter  speaks  of  the  Senator  Filicaja  in  such  a  way,  and  draws  such  a 
lively  and  striking  picture  of  him,  that  I  should  be  doing  too  great  an  injustice 
to  the  memory  of  a  man  whom  I  so  much  revere  if  I  were  not  to  present  it  to 
the  reader  exactly  as  it  comes  to  me  from  Count  Magalotti,  and  so  confirm  my 
own  observaUons  by  a  noble  testimony,  to  which  all  must  defer.  *  It  certainly 
will  be  fitly  employed  (speaking  of  the  English  language,  in  which  the  letter  is 
written)  to  lament  the  loss  of  the  incomparable  Senator  da  Filicaja,  who  has  so 
highly  extolled  several  of  our  nation,  and,  in  particular,  has  given  to  myself  the 
only  reasonable  foundation  1  can  have  for  hoping  that  my  name  will  be  long 
preserved  by  introducing  it  into  his  immortal  verses,  1  have  so  treasured  up 
his  poetry  in  my  mind,  and  made  myself  so  familiar  with  the  genuine  senti- 
ments of  his  heart,  that  I  feel  myself  qualified  to  lament  his  loss  as  if  I  had  for 
years  been  personally  intimate  with  him.  His  writings  not  only  show  profound 
knowledge,  a  lively  imagination,  great  sublimity  of  thought,  and  an  exquisite 
delicacy  of  taste,  but  I  clearly  discover  in  them  the  utmost  rectitude  of  senti^ 
ment,  the  highest  principles  of  honour,  and  the  requisites  for  the  most  perfect 
friendship.'  The  Senator  da  Filicaja  certainly  merited  all  the  praises  bestoWed 
upon  him,  as  well  in  his  lifetime  as  after  his  death,  for  he  was  a  fine  writer,  a 
patriotic  citizen,  and  a  sincere  Christian." 

•  Opere  di  Vincenzio  da  Filicaja,  tom.  ii.  50.  Venice,  1755.  —  Italian 
being  one  of  the  seven  languages  with  which  Somers  was  familiar  without  ever 
having  been  out  of  England,  he  was  of  course  well  acquainted  with  the  writings 
of  his  contemporary  Filics^a.  It  is  more  cifiScult  to  conjecture  how  Filicaja  be- 
came aware  of  the  merits  of  Somers ;  but  thb  appears  to  have  been  brought  about 
by  Henry  Newton,  our  resident  at  Florence,  an  exceedingly  learned  man,  and 
personally  acquainted  with  both  of  these  two  distinguished  characters.  Newton 
published  at  Lucca,  in  1710,  a  quarto  volume  of  his  own  Latin  Epistles,  Ora- 
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Addison's 
exag- 
gerated 
praise  of 
Lord 
Somers  as 
a  fiae 
writer. 


Lord 
Somers*8 
collection 
of  MSS. 
A.D.  1752. 


The  friendly  pen  of  Addison  represents  Lord  Somers  as  him- 
self consummatelj  skilled  in  composition.  ^^IGs  style  in  writing 
was  chaste  and  pure,  but  at  the  same  time  iiill  of  spirit  and 
politeness,  and  fit  to  convey  the  most  intricate  business  to  the 
understanding  of  the  reader  with  the  utmost  clearness  and 
perspicuity.  .  .  I  believe  no  author  of  the  greatest  eminence 
would  deny  Lord  Somers  to  have  been  the  best  writer  of  the 
age  in  which  he  lived."  Yet  it  must  be  acknowledged  that 
there  is  no  piece  which  we  know  to  be  his,  either  in  verse  or 
prose,  which  can  be  placed  on  a  level  with  the  classical  pro- 
ductions of  the  reign  of  Queen  Anne.  The  eulogist,  fore- 
seeing that  such  an  observation  might  be  made,  laments  that 
"  this  extraordinary  person,  out  of  his  natural  aversion  to  vain 
glory,  wrote  several  pieces,  as  well  as  performed  several 
actions,  which  he  did  not  assume  the  honour  of." 

Besides  his  collection  of  printed  tracts  *,  he  left  behind  him 
an  immense  mass  of  MSS.,  partly  his  own  composition,  partly 
others.  These  came  into  the  possession  of  the  Hardwidce 
family,  who  were  allied  to  him  by  marriage,  and  being  de- 
posited in  the  chambers  of  the  Honourable  Charles  Yorke,  in 


tions,  and  Poems,  in  which  Filicaja  is  oflen  celebrated.     One  of  the  Epistles 
dated  Florence,  Sept.  1 706,  is  thus  addressed  :  — 
<*  lUustrissimo  Domino 

D.  JOHANMI 
SOMMERS, 

Baroni  de  Evesham. 
Henrious  de  Nova  Villa.— S." 

I  copy  a  short  passage  from  it,  which  is  curious  as  giving  a  statement  of 
Lord  Somers*8  position  at  this  time,  and  the  services  he  had  recently  done  ia 
bringing  about  the  Union  with  Scotland  :  — 

•*  Dein  cquidem  incidirous  in  tempora  tristia,  Virtutibus  infensa  et  reip. 
magis  quam  tibi  adversa.  Tu  vero  tandem  de  malitia  hominum,  deque  ipsi  in* 
vidia  triurophasti  ;  atque  inauditum  antca  nostris  annalibus,  neque  solum 
Reipublicas  Atheniensis,  Romana  ac  Batava,  optimis  et  de  se  optimd  merilfs 
civibus  ingratap,  ipsos  Inquisitores  accusationis  puduit  Nunc  vero  sine  titulo 
magnus  et  potens,  nee  unius  anni  Consul,  sine  &scibus  nostrum  regis  orbem,  qui 
Scotis  adjectis,  coalitisque  in  imum  gentibus,  non  situ  quidem,  sed  moribus  ac 
mutuo  metu,  et  solito  accolarum  odio  disjunctb  (quantum  vestra  superant 
fiicundiae,  sapientique  trophsea  ilia  bellica  qus  sola  majoribus  nostris  nott) 
amplior  san^,  potentior  illustriorque  et  magnitudine  et  viribus  quodque  majus, 

consiliis  redditur Te  laetus  interim  sequitur  Senatus :  cumque  Patribos, 

optandum  magis  antea  quiUn  sperandum,  immo  opus  penitus  desperatum,  optime 
convenit  populo." 

•  These,  under  the  title  of  **  Lord  Somers*s  Tracts,**  have  been  twice  pub- 
lished ;  first,  in  1748,  in  sixteen  volumes  4to.  ;  secondly,  in  1809,  in  thirteen 
volumes  4ta,  under  the  superintendence  of  Sir  Walter  Scott 
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Linooln^s  Inn,  were  there  nearly  all  destroyed  by  an  accidental  CHAP, 
fire,  Mr.  Yorke  collected  a  few  of  the  papers  saved,  which  ^^^' 
he  bound  in  a  folio  volume.  From  this  a  selection  was  given 
m  the  "  Miscellaneous  State  Papers,"  published  in  1778,  by 
the  second  Earl  of  Hardwicke,  who  says,  ^'  the  world  will  do 
that  justice  to  the  collection  as  not  to  suppose  that  these  spe- 
cimens from  it,  immUis  ignis  reUquicBy  will  afford  an  adequate 
idea  of  its  merits.  It  filled  upwards  of  sixty  volumes  in 
qaarto,  and  did  not  contain  a  paper  from  Lord  Somers's  pen 
which  the  most  intimate  friend  would  have  wished  to  secrete, 
or  the  bitterest  enemy  could  have  fairly  turned  to  his  preju- 
dice." I  apprehend,  however,  that  these  were  all  connected 
with  law  or  politics,  and  that  they  contained  nothing  to 
show  that  Somers  could  have  been  the  author  of  the  "  Tale  of  a 
Tub.'' 

The  next  glory  to  that  of  being  a  classical  writer  is  being  Hispatron- 
the  patron  of  classical  writers,  and  this  Somers  enjoyed,  in  ^ettewT* 
coiyanction  with  Montague,  to  a  degree  not  known  in  any 
preceding  or  succeeding  age  in  England.  With  us  it  is  a 
national  reproach,  that  authorship  has  rather  been  despised 
and  discountenanced  by  the  great,  and  it  has  been  deemed 
flomewhat  discreditable  for  a  man  to  earn  his  bread,  or  to  rise 
into  celebrity,  by  his  pen.     A  successinl  lawyer,  or  a  par-  j 

liamentary  debater,  may  overcome  all  the  disadvantages  of  ' 

obscure  origin  or  of  early  poverty,  but  no  degree  of  mere  j 

literary  eminence  leads  to  political  promotion.     In  subse-  I 

^uent  times  Addison  would  not  have  risen  to  a  post  of  higher 
distinction  than  that  of  Editor  of  a  Journal     But  although  j 

he  could  not  open  his  mouth  in  parliament,   Somers  and  I 

Montague  justly   appreciated  his    inimitable   powers  as  a  | 

writer,  and   being  courted  and  caressed  by  them  and   the  ; 

other  leaders  of  the  Whig  party,  he  became  chief  Secre-  | 

tary  to  the  Lord  Lieutenant  of  Ireland,  a  Pri^y  Councillor, 
and  Secretary  of  State.  The  fashion  which  they  set  was 
adopted  by  Harley  and  the  Tories.  Swift  was  received  at  the 
taWe  of  the  Lord  Treasurer  with  as  much  distinction  as  if  he 
had  been  decorated  with  the  Garter,  and  Prior  was  employed 
as  an  ambassador  to  negotiate  the  peace  of  Utrecht.  Lord 
Somers  was  ever  eager  to  do  homage  to  established  literary 
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Roman 
Catholics. 


reputation,  and  to  discover  rising  genius*  When  Pope,  "lisp- 
ing in  numbers,''  gave  his  boyish  compositions  to  the  world, 

«  The  courtly  Talbot,  Somebs,  Sheffield,  read."  • 

We  have  no  adequate  means  of  judging  how  far  Lord 
Somers  deserved  his  reputation  as  an  orator.  Although  be 
sat  in  parliament  from  the  beginning  of  the  year  1689  till  his 
death,  a  period  not  much  short  of  thirty  years,  and  during  a 
considerable  part  of  that  time  led  a  great  party  first  in  the 
Lower  then  in  the  Upper  House,  there  is  not  as  much  of  any 
one  speech  he  delivered  as  would  make  half  a  column  of  a 
newspaper,  and  in  the  very  scanty  reports  of  parliamentary 
proceedings  in  the  reigns  of  William  and  Anne,  his  name  is 
rarely  mentioned. 

But  he  h£U9  a  surer  claim  to  our  admiration  and  our  grsr 
titude  by  his  deeds.  He  first  gave  the  model  of  a  coiuti* 
tutional,  in  opposition  to  an  absolutist  monarchy,  and  this 
model,  which  has  been  followed  in  France  and  in  several 
other  continental  states,  is  now  generally  allowed  to  be  the 
form  of  government  which  gives  the  most  influence  to  en* 
lightened  public  opinion,  and  best  answers  the  purposes  fi)r 
which  civil  government  is  instituted. 

The  great  blot  upon  his  public  character  was  the  perse* 
cution  of  Roman  Catholics  in  his  time, — which,  if  lie  did  not 
prompt,  he  fully  sanctioned.  Keligious  toleration  was  one 
great  object  supposed  to  be  gained  by  the  change  of  dynasty, 
and  it  might  have  been  expected  that  those  who  brought  in 
the  **  Toleration  Act,"  and  opposed  the  "  Bill  against  occar 
sional  conformity,"  would  have  been  eager  to  permit  all 
sects  of  Christians  to  worship  God  according  to  their  con- 
sciences. Yet  after  the  Revolution  the  penal  code  agamst 
the  Romanists  was  made  far  more  severe  and  revolting  than 
it  ever  had  been  under  Elizabeth  or  any  of  the  four  Ejngs  of 
the  Stuart  line.     By  acts  passed  while  Lord  Somers  was  in 


*  At  the  distance  of  many  years  Swift,  notwithstanding  the  hardaess  of  his 
nature,  retained  a  tender  recollection  of  the  pleasant  literary  reunions  in  the 
early  part  of  Anne's  reign  at  the  houses  of  Pope,  Somers,  and  Montague. 
Writing  to  Pope  in  1721,  he  says  —  **  I  frequently  conversed  with  Mr.  Addison 
during  all  my  Lord  Oxford's  ministry,  and  his  friendship  to  me  continued  in- 
violable, trtVA  as  much  kindness  aa  wfien  we  used  to  meet  at  Lord  Somers'  or  Hali£ix*s, 
who  were  leaders  of  the  opposite  party." 
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<>fi5ce,  Roman  Catholic  priests  were  banished  the  kingdom,  chap. 
and  if  they  returned  they  were  to  be  hanged*;  a  reward  of  ^^'' 
twenty  pounds  was  given  for  the  discovery  of  a  priest,  and  a 
Papist  refusing  to  tell  where  he  last  heard  mass,  was  to  be 
imprisoned  for  a  twelvemonth  f;  no  Papist  was  allowed 
to  keep  a  school,  and  severe  penalties  were  denounced  against 
such  as  should  go  themselves  or  send  others  abroad  to  be  edu- 
cated in  the  Romish  religion  { ;  no  Papist  could  be  guardian 
to  any  child,  and  if  the  child  of  a  Papist  became  a  Pro- 
testant the  Court  of  Chancery  might  order  any  part  of  the 
fether^s  estate  to  be  applied  to  the  use  of  the  child§;  no 
P(4>ist  could  be  a  barrister  or  solicitor  I;  no  Papist  was  to 
serve  on  grand  juries  or  on  any  other  jury  if  objected  toT; 
and  other  j)enaltie8  and  disabilities  were  inflicted  equally 
atrocious.  It  is  a  very  small  mitigation  of  the  enormity  of 
this  persecuting  policy,  that  it  was  chiefly  directed  against 
the  Iridi  Boman  Catholics,  and  that  they  were  all  supposed 
to  be  Jacobites.  The  inexpediency  as  well  as  the  iniquity  of 
such  laws  seems  palpable  to  us.  One  fatal  consequence  of 
them  was,  that  they  not  only  permanently  alienated  the 
afiections  of  the  Irish  Boman  Catholics  from  the  new  dy- 
nasty, but  made  English  connection  odious  to  the  Irish 
nation,  except  to  a  few  Protestants  who  were  encouraged  to 
oppress,  rob,  and  insult  their  countrymen. 

The  most  curious  consideration,  in  looking  back  to  those 
times, is,  that  from  a  general  feeling  among  English  Protestants 
with  respect  to  Boman  Catholics, — resembling  that  which  now 
prevaik  in  the  United  States  of  America  among  the  whites 
with  respect  to  the  negroes,  —  the  authors  of  such  measures 
had  no  consciousness  themselves  of  doing  any  thing  wrong, 
and  did  not  at  all  thereby  injure  their  character  for  liberality 
with  the  great  body  of  their  countrymen.  We  can  only 
lament  that  Lord  Somers  was  not  on  this  subject  in  advance 
of  his  age.  Such  contemplations  should  make  us  alarmed 
lest  some  laws  and  practices,  which  seem  to  us  very  harmless, 
laay  be  reprobated  by  our  posterity. 

•  9  W.  3.  c  1.  t  B  Anne,  c.  3.  \  1  W.  3.  c.  4. 

$  a  Aone,  c  3.  ||  10  W.  3.  o.  12.  i  6  Anne,  o.  I. 
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Charge 
against 
Lord 

Somers  of 
infidelitj. 


The  reproach  to  which  Lord  Somers  was  subject  in  his 
own  time  was,  that  he  was  too  tolerant,  from  which  some 
said  he  was  an  enemy  to  the  church,  some  that  he  was  indif- 
ferent about  religion,  and  others,  that  he  was  an  atheist. 
He  likewise  incurred  much  obloquy  by  having  had,  at  one 
time,  a  private  intercourse  with  Toland.     But  there  is  every 
reason  to  lielieve  that  he  was  a  sincere  believer  in  the  truths 
both  of  natural  and  revealed  religion.     Although  he  dis- 
couraged the  extravagant  pretensions  of  the  clergy,  —  instead 
of  being  hostile  to  the  Church  of  England,  himself  approving 
of  its  doctrines  and  discipline,  and  seeing  that  it  possessed 
the  affections  of  a  vast  majority  of  Hhe  people,  he  warmly 
supported   it.     Nay,  he  originally   concerted    with    Bishop 
Burnet  the  plan  of  applying  the  "  First  Fruits  and  Tenths" 
to  the  augmentation  of  small  livings,  which  was  afterwards 
adopted  under  the  name  of   Queen  Anne's  Bounty.* 
He  did  occasionally  converse  with  the  author  of  "  Chris- 
tianity not  Mysterious,"  but  there  was  a  warm  and  steady 
friendship  between  him  and   the    pious  Tillotson-f     **His 
religion,"  says  Addison,  (a  moralist  not  only  in  his  writings 
but  in  his  practice — a  Christian,  who  taught  us  how  to  live 
and  how  to  die,)  "  was  sincere,  not  ostentatious,  and  such  as 
inspired  him  with  an  universal  benevolence  towards  all  his. 
fellow-subjects,  not  with  bitterness  against  any  part  of  them. 
He  showed  his  firm  adherence  to  it,  as  modelled  by  our 


*  Letter  from  Lord  Somers  to  Bishop  Burnet :  — 

«*  My  Lord,—  «2d  Nor.  1701. 

**  I  acknowledge  the  honour  of  your  Lordship's  letter  of  the  17th  with  great 
thankfulness.  I  wish  it  may  lie  in  my  power  to  contribute  to  the  exedlent 
design  you  propose ;  no  man  will  enter  into  it  more  willingly,  nor  shidi  labour 
in  it  more  heartily.  The  point  of  the  first  fruits  and  tenths  is  what  I  have  pro- 
posed several  times  with  much  earnestness,  but  without  success.  When  I  have 
the  happiness  of  seeing  your  Lordship,  we  shall,  I  hope,  discourse  at  large  upon 
the  whole  subject  In  the  mean  time,  allow  me  to  assure  you  that  I  am,  with 
great  and  sincere  respect, 

"  My  Lord, 
**  Tour  Lordship*s  most  obedient  humble  Servant, 

**  Somas. " 
—  Life,  prefixed  to  Burnet*s  History  of  Mm  Own  Times,  p.  Ixvii. 

f  Toland  obtained  access  to  Somers  as  a  joint  admirer  of  Milton,  and  wa<;  a 
coadjutor  in  rabing  and  spreading  the  reputation  of  this  his  favourite  poet  by 
the  superb  edition  of  **  Paradise  Lost,*'  with  cuts,  published  under  his  superin- 
tendence by  Tonson. — Cooksey,  27. 
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national  constitution,  and  was  constant  to  its  offices  of  de-     CHAP. 
votioD,  both  in  public  and  in  his  family."  *  ^^^' 

I  hope,  likewise,  that  his  morals  were  unimpeachable.  chawoT 
When  Solicitor  General  he  had  paid  his  addresses  to  a  HbertiDism. 
young  lady,  to  whom  he  seems  to  have  been  tenderly  at- 
tached* This  was  a  Miss  Anne  Bawdon,  daughter  of  Sir 
John  Bawdon,  a  wealthy  alderman  of  London.  When  the 
lovers  had  plighted  their  mutual  troth,  and  thought  that  a 
long  career  of  domestic  happiness  was  before  them,  the  flinty- 
hearted  father  asked  what  settlement  was  to  be  made  upon  his 
daughter,  corresponding  to  the  fortune  he  meant  to  bestow 
upon  her  ?  A  rental  (rather  a  short  one)  was  actually  given 
in.  Somers's  patrimony  was  very  moderate,  and  he  had 
added  little  to  it  himself,  having  begun  practice  late,  and 
havmg  been  more  solicitous  about  reputation  than  money. 
The  sordid  city  knight  cared  little  for  the  fair  character  or 
the  bright  prospects  of  the  poor  Solicitor  General,  and,  de^ 
daring  the  house  at  Whiteladies  and  the  farm  at  Severn 
Stoke  to  be  no  provision  for  a  widow,  an  eldest  son,  and 
jonnger  children,  peremptorily  broke  off  the  match,  and 
compelled  the  weeping  girl  to  accept  an  offer  from  a  rich 
Turkey  merchant; — a  step  he  is  said  to  have  heartily  repented, 
when,  at  the  end  of  three  years,  he  whom  he  had  rejected 
for  his  son-in-law  being  mode  Lord  Keeper  of  the  Great 
Seal,  Sir  John  Bawdon  wished,  like  Sir  Giles  Overreach, 
that  he  could  have  seen  his  **  Right  Honourable  Daughter."  f 
After  this  disappointment,  which  he  keenly  felt,  Somers  Hisdisap- 
thought  no  more  of  the  marriage  state,  and  devoted  himself  pointment 
to  hk  public  duties  and  the  cultivation  of  literature  and  ***  ^^ 
flcience. 

Impartiality,  however,  forbids  me  to  pass  over  a  specific 
tale  of  scandal  which  was  most  industriously  circulated  re- 
specting him. 


*  This  groundle»  charge  of  infidel ity  has  caused  Somers  to  be  compared, 
not  inaptly,  to  the  pious  as  well  as  learned  Chancellor  de  L*  Hospital,  who, 
because  he  was  for  religious  toleration,  was  looked  upon  with  such  horror  that 
it  vas  a  common  saying  among  the  people,  **  Dieu  homs  garde  de  la  meete  dti 
CkaiuxOiar.** 

t  New  Way  to  pay  Old  Debts,  act  iL  sc.  1. 
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His  house- 
keeper. 


He  had  for  his  housekeeper  a  Mrs,  Blount,  the  wife  of  a 
tradesnian  at  Worcester,  and  it  was  alleged  that  he  lived 
openly  with  this  lady  as  his  mistress,  behaving  cruelly  to  the 
husband,  and  at  last  shutting  him  up  in  a  madhouse.  ^^  Qttibut 
indiciisy  quo  teste  probavit  f  "  This  story,  most  improbable  in 
itself,  is  supported  only  by  the  gratuitous  assertion  of  bitter 
and  unscrupulous  enemies.  The  manners  of  the  Court  of 
Charles  11.  had  passed  away.  William  and  Mary,  and  after- 
wards Anne  and  the  Prince  of  Denmark,  had  exhibited  to  Ae 
world  a  picture  of  the  domestic  virtues;  licentiousness  was  dis- 
couraged in  the  highest  quarters,  and  the  appearance  of  it  wai 
avoided  by  the  most  licentious.  It  is  therefore  utterly  im- 
possible that  a  grave  magistrate  like  Somers,  who,  though  firm 
in  the  discharge  of  his  duty,  always  showed  a  solicitude  to 
enjoy  the  good  opinion  both  of  the  prince  and  the  peojJe, 
should  have  followed  a  course  which  was  sure  to  draw  dowa 
upon  him  the  just  censure  of  all  ranks  in  the  state ;  and  the 
supposition  is  equally  at  variance  with  the  prudence  and  good 
taste,  as  with  the  honour  and  religious  feeling  which  we  know 
Excdpated  belonged  to  him.  If  the  case  had  been  made  doubtful  by 
circumstances  (which  it  is  not),  let  me  again  call  a  witness 
to  character  who  is  worth  a  thousand  —  Addison,  who,  if  he 
might  have  forgiven  youthful  gallantries  when  repented  of  and 
renounced,  would  have  shrunk  with  horror  from  the  deliberate 
systematic  wickedness  imputed  to  the  Lord  Chancellor.  Yet 
Addison,  who  for  many  years  saw  him  in  his  own  house  at 
all  hours,  and  continued  to  be  on  the  most  friendly  and 
familiar  footing  with  him,  describes  him  as  immaculate.* 


by  Ad 
dison. 


•  «*The  New  AtalantiV  a  more  infamous  work  than  "the  Memoirs  of 
Harriette  Wilson,"  was  published  early  in  the  reign  of  Queen  Anne,  and, 
passing  through  many  editions,  retained  its  fashion  for  some  years  at  least,— if 
not  destined  to  immortality,  —  as  we  know  from  the  lines  of  Pope  in  **  the 
Rape  of  the  Lock, "  — 

**  While  fish  in  streams,  or  birds  delight  in  air. 
Or  in  a  coach  and  six  the  British  fair, 
As  long  as  Atalantis  shall  be  ready 
Or  the  small  pillow  grace  a  lady's  bed.^ 

I  subjoin  Mrs.  Manley's  character  of"  Cicero,"  by  which  she  means  to  describe 
"  Lord  Chancellor  Somers.**  "  Cicero  was  next  called,  not  he  that  sayed  the  com- 
monwealth from  being  made  a  monarchy,  but  he  that  would  have  made  the 
monarchy  a  commonwealth ;  he  was  advanced  by  Irene  to  be  Magister  Olfi- 
ciorum ;  the  God  of  eloquence  hung  upon  his  tongue  ;  Minerva  herself  inspired 
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I  do  not  find  any  particular  account  of  his  habits  aB  to     CHAP, 
oonyivial  pleasures,  in  which  it  was  still  usual  for  statesmen      ^^^* 


His  social 
m  bnia  and  fired  his  heart.  His  wisdom  and  sedateness  of  temper  preserved  habits, 
ind  kept  together  the  cabal.  Famous  Cethegus  and  precipitate  Catiline  could 
onljT  be  restrained  by  him.  He  it  vas,  that  gave  them  their  cue,  when  to  bel- 
low, when  to  strike,  when  to  comply,  hut  seldom  to  save ;  for,  however,  dis- 
agreeing in  other  points,  they  used  all  to  come  in  to  accord  for  revenge  and 
persecution. 

^  And,  what  is  not  the  least  astonishing  ingredient  of  their  composition,  tliese 
xealous  reformers !  these  image-worshippers !  these  pretended  devotees  who  ran 
laad  after  the  outside  of  religion !  were  as  immoral  as  those  that  had  never 
heard  of  any  I     Cicero  himself  (an  oracle  of  wisdom)  was  whirled  about  by  his 
lusts,  at  the  pleasure  of  a  fantastic  worn-out  mistress  :  He  prostrated  his  im- 
Bmtable  sense,  reason,  and  good  nature,  either  to  revenge  or  reward  as  her 
eaprice  directed  ;  and  what  made  this  commerce  more  detestable,  this  mistress 
of  his  was  a  wife  !     Impious-excess  !  Abominable  adultery  !     Were  there  not 
nougb  of  the  frail  race  unmarried  ?     Had  not  Sergius's  immemorial  assidui- 
ties corrupted  enough  of  that  order,  but  this  patrician,  this  director  of  nations 
and  imperial  assemblies,  must  bring  hb  pollutions  to  defile  the  marriage  bed 
sod  corrupt  a  wife  ?     Nay,  which  is  more  execrable,  the  wife  of  a  friend.     Was 
it  not  a  good  comedy,  or  rather  farce,  when  you  behold   this  sententious  man, 
this  decisive  orator,  who  by  the  enchantments  of  his  persuasion  left  not  even 
Destiny  to  lierseli^  for  Fate  and  Fortune  were,  whenever  he  spoke, -fais  slaves. 
To  see  this  great,  this  stupendous  man,  that  could  enchant  an  empire  by  the 
Bosie  of  bis  voice,  skulking  in  the  obscure  habit  of  a  slave,  hiding  his  face  in 
an  abject  robe,  as  if  that  could  conceal  his  vices,  waiting  at  a  back-door  to  get 
undiscovered  entrance  into  his  own  palace,  after  passmg  the  guilty  night  in 
adultery  with  an  in&mous  prostitute  1  And  thb  not  for  once  or  twice,  but  for 
months  and  years  I  Till  his  sin  was  become  as  confirmed  a  habit  as  his  hypo- 
crisy I    The  poor  husband,  distracted  with  his  wrongs,  grew  incapable  of  fol- 
lowing the   necessary  duties  of  his  calling,  by  which  neglect  his  maintenance 
fell,  and  he  drank  the  bitter  draught  of  poverty.     The  adulteress  rioting  in  all 
the  luxury  of  the  East !  shifting  abodes  in  scandalous  by-comers  from  place  to 
piace  Sbr  fear  the  cuckold's  prerogative  should  seize  upon  the  ornaments  and 
riches  of  his  wife  as  lawful  spoil,  which,  when  he  was  so  lucky  to  do,  the  vin- 
dictive patrician  interposed  with  a  thorough  revenge,  fii*st  casting  him  into  a 
loathsome   priaon,  where^  when  he  had  sufficiently  languished,  a  warrant  was 
produced  from  the  gaoler  to  deliver  his  prisoner  to  some  persons,  who  receiving 
him  into  their  custody  disposed  of  him  in  such  sort,  that  to  this  day  he  has 
never  been  beard  ot     Let  the  idolaters  consider  how  much  they  ought  to  pride 
themselves  in  the  morality,  religion,  and  virtue  of  this  Atlas  of  their  empire.*' 
—  New  AiaidnHsy  6th  edition,  1720,  vol  iii.  p.  200 

In  a  preceding  volume  we  find  rather  a  flattering  character  of  Lord  Somers 
and  his  friend  Montague  Lord  Halifax  :  — 

**  May  your  Ladyships  be  pleased  to  stretch  your  radiant  eyes  with  a  more  than 
ordinary  regard  to  those  two  renowned  politicians  that  stop  at  the  door  in  deep 
conference  with  each  other.  They  have  had  a  successful  ministry.  Time  was 
when  their  young  ambition  durst  not  cast  away  an  improbable  wish  of  being 
masters  of  the  tenth  part  of  what  they  are  now  in  possession  of.  There  all  they 
pursued  was  to  be  applauded  for  men  of  genius  in  the  airy  region  of  Parnassus ; 
they  both  wrote,  and  both  with  success.  Nor  can  there  be  better  judges  of 
writing :  and,  as  an  everlasting  monument  of  their  praise,  be  it  recorded,  that 
they  have  not  been  afraid  to  applaud  and  reward  the  performances  of  others ; 
frre  from  that  emulation  which  has  stung  even  some  of  the  great  emperors  of 
dd,  who  would  be  thought  poets.  They  have,  in  their  two  persons,  more  con- 
spicuously encouraged  and  raised  the  ingenious,  than  has  the  whole  race  of  the 
Atalantic  nobility  beside.  True,  they  have  had  a  larger  power  than  most,  and 
have  more  distinguished  it.     Have  they  enriched  themselves  suddenly  and  sur- 
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CHAP,  and  wits  to  indulge  too  freely;  but,  considerii^  what  he  ao- 
eomplished,  he  must  have  been  habitually  temperate,  although 
he  might  occasionally  have  exceeded  when  he  had  a  tite^a-tite 
with  Addison,  or  when  he  was  in  the  chair  leading  the 
festivities  of  the  Kit-Cat.     Swift,  in  his  imitation  of  Horace, 


prisingly  ?  'Tis  meritorious  in  one  respect,  because  they  do  good  with  it  to 
others :  both  have  had  the  hicky  circumstance  of  finding  it  to  be  for  their  in- 
terest still  to  remain  of  the  party  they  first  fixed  in.  The  methods  they  hare 
took  to  raise  their  fortune,  gives  us  but  little  hopes  that  they  would  have  per- 
severed in  any  principle  that  should  but  once  appear  to  be  contrary  to  their  in- 
terest :  but  since  no  such  change  has  arrived,  let  us  charitably  applaud  ihem  as 
men  remaining  true  to  their  first  professions  —  a  virtue  rarely  found  in  a  ststes- 
man.** — New  Atatantis,  vol.  it  S09. 

Cooksey,  in  his  abortive  sketch  of  the  Life  of  Lord  Somers,  under  pretence 
of  defending  him,  represents  him  as  one  of  the  most  profligate  of  mankindL 
After  referring  to  the  representation  that  he  was  tpruny  frcm  the  dregt  vf  A* 
peopfe,  he  thus  proceeds :  **  The  other  charge  is  founded  on  a  supposed  amour 
and  attachment  between  him  and  a  Mrs.  Blount,  whose  husband  had  been  three 
several  times  set  up  in  business  by  his  Worcester  friends ;  who,  at  length  finding 
him  a  man  whom  it  was  impossible  to  serve  or  save  from  a  jail,  left  him  to  hi^ 
destiny  and  contented  themselves  with  recommending  his  wif^,  a  very  senabie 
and  deserving  woman  who  had  been  the  mother  of  a  large  family,  to  Loid 
Somers  as  a  housekeeper ;  in  which  capacity  she  lived  at  his  house  at  Belbar, 
and  proved  an  excellent  servant  and  nurse  to  him  as  long  as  be  lived.  His  ideas 
as  to  connections  with  women  (having  been  disappointed  in  his  first  attachment, 
on  which  he  renounced  ever  idter  the  thought  of  marrying),  were  sucb  as  be 
professes  in  the  Tale  of  a  Tub,  Jacere  eoOectmn  kumorem  m  corpora  qua^me.  Nor 
did  any  man  ever  suffer  more  than  he  did  from  indulging  this  &vourite  maxim, 
in  which  he  was  by  no  means  nice,  or  in  the  least  degree  delicate.  To  this  was 
owing  his  frequent  illnesses,  and  calls  to  Tunbridge:  and  what  was  worst  of  all, 
that  wretched  state  to  which  the  brightest  parts  and  intellects  God  ever  bestowed 
on  man  were  reduced  before  his  final  dissolution.** — Cooksey^  27, 28.  But  there 
is  some  reason  to  think  that  this  gentlenoan  had  a  spite  against  the  memory  of 
his  kinsman ;  at  all  events,  composing  his  work  at  Lausanne,  in  the  very  end  of 
the  eighteenth  century,  he  could  only  have  spoken  from  vague  tradition,  and  we 
must  be  slow  to  give  any  credit  whatever  to  the  testimony  of  s  man  who  as- 
serts as  a  fact,  that  **  I^rd  Somers  was  the  author  of  Thb  Taue  op  a  Tub." 

A  more  startling  testimony  is  that  of  Maokey,  who,  in  his  **  Sketch  of  leading 
characters  at  the  English  Court,**  written  for  the  information  of  the  Princess 
Sophia  of  Hanover,  after  exalting  the  good  qualities  of  Somers,  throws  in  a  qua- 
lification— as  if  unwillingly  —  perhaps  deceived  by  prevailing  calumny  i  **He 
gives  entertainments  to  foreign  ministers  more  like  one  always  bred  up  in  a 
Court  than  at  the  bar.  He  is  of  grave  deportment,  easy  and  free  of  conversatioo, 
$omething  of  a  HberHnty  &c.'* 

I  pay  less  attention  to  the  repetition  of  the  charge  by  the  vindictive  Duchess 
of  Mariborough :  **  There  was  one  thing  that  appeared  to  be  a  great  blemish  to 
a  Lord  Chancellor,  that  he  lived  as  publicly  with  another  man*s  wife  as  if  she 
had  been  his  own.**  And  I  utterly  disregai-d  the  libellous  distieb  of  the  **  down* 
right  Shippen :  ** 

«*  He  is  —  for  satire  does  the  truth  declare  — 
Deist,  republican,  adulterer.*'* 


Dodsby*s  Mitcellaniee,  iii.  956. 
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entitled  "  Toland's  invitation  to  Dismal  [Lord  Nottingham]     chap. 


to  dine  with  the  Calves'  Head  Clnb^"  written  at  a  time  when 
be  was  at  enmity  with  the  Whigs,  does  not  venture  to  say 
more  than  that  the  gravity  of  the  Ex-chancellor  was  relaxed 
by  the  bottle:  — 

**  Who  by  disgraces  or  ill  fortune  sunk, 
Feels  not  his  soul  enl'iTen'd  when  he's  drunk  ? 
By  force  of  wine  even  Scarborough  is  brave, 
Hall  *  grows  more  pert,  and  Somera  not  to  grave." -f 

This  supposed  gravity  was  frequently  mimicked  for  the 
amusement  of  the  Tories  by  Estcourt,  the  famous  player.  X 
But  to  the  person  made  the  subject  of  such  paltry  jocularity 
might  truly  have  been  applied  the  description  of  the  demeanour 
of  Agricola :  "  Ubi  conventus  ac  judicia  poscerent,  gravis,  in- 
tentus,  severus :  ubi  officio  satisfactum,  nulla  ultra  potestatis 
persona :  tristitiam  et  arrogantiam  exucrat :  nee  illi,  quod  est 
rarifisimum,  aut  facilitas  auctoritatem,  aut  severitas  amorem 
deminuit.'*§ 

Lord  Somars  is  celebrated  for  having  been  contented  with 
a  very  small  portion  of  sleep,  and  in  his  advanced  life,  when 
he  could  not  conveniently  rise  and  %ht  his  own  fire,  "at 

•  Heory  Boyle. 

t  "  Quid  noD  ebrietas  designat,**  &c  £p.  lib.  i.  5.  See  Journal  to  Stella, 
7lh  Aag.  1712. 

f  Hatiikx,  Godolphin,  and  the  other  Whig  leaders,  were  likewise  taken  off  by 
Estcourt.  **  This  man  was  so  amazing  and  extraordinary  a  mimic,  that  no  man 
or  woman,  from  the  coquette  to  the  priry  councillor,  ever  moved  or  spoke  before 
btm,  but  be  could  carry  their  voice,  look,  mien,  and  motion,  instantly  into  another 
company.  I  have  heard  him  make  long  harangues,  and  form  various  arguments, 
even  m  tim  menner  of  thinking  of  an  eminent  pleader  at  the  bar,  with  envy,  the 
leart  article  and  singularity  of  hb  utterance  so  perfectly  imitated  that  he  was 
the  very  edter  tpse,  scarce  to  be  distinguished  from  the  original.**  Life  of  Cibber,  i. 
66.  Notwitfa^nding  the  liberties  he  had  used  with  the  Whigs,  there  is  a 
most  affectionate  tribute  to  his  memory  by  Steele  in  the  468th  No.  of  the 
8^>eetator.  **  He  had  so  exquinte  a  discerning  of  what  was  defective  in  any 
o^ect  before  him,  that  in  an  instant  he  could  show  you  the  ridiculous  side  of 
vfadt  would  pass  for  beautiful  and  just.  In  the  accounts  he  gave  of  persons  and 
aentimenta,  be  did  not  only  hit  the  figure  of  their  fines  and  manner  of  their 
i;«tQres^  but  he  would  in  his  narration  fall  into  their  very  way  of  thinking,  and 
this  when  be  recounted  passages  wherein  men  of  the  best  wits  were  concerned, 
•swell  as  such  wherein  were  represented  men  of  the  lowest  rank  of  understand* 
ing.  I  do  not  know  any  satisfaction  of  any  indifferent  kind  I  ever  tasted  so 
imidi  as  having  got  over  an  impatience  of  my  seeing  myself  in  the  air  he  could 
pot  me  when  I  have  displeased  him.  It  is  to  poor  Estcourt  I  chiefly  owe  that 
I  am  arrived  at  the  happiness  of  thinking  nothing  a  diminution  to  me  but  what 
argues  a  depravity  of  my  will.** 

I  Tacit  Ag.  c.  9. 
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CHAP,    wakings  a  reader  attended  and  entertained  him  with  the  meet 
yahiable  authors."  * 


His  kind-  When  associating  with  nobles  and  kings  he  t^tidned  all  his 
"1St'*°  ^^  ©arly  attachments^  and  he  kept  up  a  frigidly  intercourse  with 
all  connected  with  him  by  blood  or  affinity,  never  being 
ashamed  of  any  of  them,  however  obscure.  Thus,  having  re- 
ceived, when  he  was  Chancellor,  the  present  of  a  ccdlar  of 
brawn  from  a  Mr.  Cooksey,  who,  as  the  husband  of  a  distant 
relation,  claimed  kindred  with  him,  at  the  first  instant  of 
leisure  he  sent  him  this  good-natured  acknowledgment:  — 

**  Dear  Cousin, 
"  Though  I  desired  my  brother  Cocks  long  since  to  return 
you  my  best  thanks  for  your  noble  present  of  as  good  a  col- 
lar of  brawn  as  ever  was  ate,  (which  I  cannot  doubt  he  has 
done  in  the  best  manner  I  could  wish,)  yet  having  feasted 
myself,  and  made  my  friends  often  welcome  to  it,  I  cannot 
forbear  to  return  you  personally  our  joint  thanks,  which  I 
have  often  promised  them  to  do. 

"  And  so  I  remain,  dear  Cousin, 

"  Your  most  faithful  Servant, 

"  SOMERS." 

Hisgenero-       His  kinducss  and  generosity  to  all  depending  upon  him 
"'^*  will  be  easily  credited,  when  it  is  remembered  that  his  enemies 

allowed  that  he  was  indifferent  about  money,  and  that  be 
subscribed  liberally  to  every  public  undertaking  whidi  had 
the  slightest  claim  to  his  supportf 
Attacks  But  let  us  see  how  harmless  are  the  bitterest  attacks  upon 

by  party*     his  general  character.     Thus  writes  Sir  John  Macpherson : 
writers.  «  Somers,  though  meanly  descended,  rendered  himself  re- 

Sir  John      spectable  by  talents  which  he  knew  well  to  improve  to  his 
^aq>  er-     ^^^^  advantage.     He  was  a  man  of  abilities  in  his  profes- 
sion, but  his  parts  were  more  solid  than  brilliant,  or  even 
clear.     He  was  rather  a  good  Chancellor  than  a  great  states- 
man.    His  int^rity  and  diligence  in  office  were  with  rea- 

•  Madd.  107. 

t  We  have  scon  his  munificence  to  his  college,  and  his  contribution  to  fit  out 
Captain  Kid  —  -which  was  wickedly  made  a  ground  of  impeachment  against 
him;  and  Evelyn  tells  us  that,  in  1696,  he  subscribed  5001.  to  Greenwich 
Hospital.  —  Evelyn,  ii.  55. 
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aon  commended.      He  was  too  dififident  and  too  compliant     Cfiap. 

CXI 

with  King   WiUiam  to   make   any  splendid  figure  beyond 


hk  own  line  of  the  law.  His  ccanplaiBance  to  the  King's 
humour,  his  flattering  him  in  his  very  errors,  his  feeble 
manner  of  recommending  what  seemed  right  to  his  own 
i«idgment,  bore  more  the  appearance  of  a  convenient  than 
of  an  able  servant.  Upon  the  whole,  he  seemed  more  cal^ 
oukted  to  smooth  the  current  of  business  by  amending 
and  softening  measures  already  adopted,  than  to  propose 
and  execute  those  spirited  and  manly  expedients,  which 
times  of  faction  seem  to  demand  at  the  hands  of  a  great  mi* 
nister."  * 

Swifi,  in  his  History  of  the  four  last  years  of  Queen  Swift. 
Anne,  tries  to  depreciate,  but  is  forced  to  praise  him.  "  The 
Lord  Somers  may  very  deservedly  be  reputed  the  head  and 
oracle  of  that  party :  he  has  raised  himself,  by  the  concur- 
rence of  many  circumstances,  to  the  greatest  employments  of 
the  state,  without  the  least  support  from  birth  or  fortune : 
he  has  constantly,  and  with  great  steadiness,  cultivated  those 
principles  under  which  he  grew ....  I  have  hardly  known 
any  man  with  talents  more  proper  to  acquire  and  preserve 
the  favour  of  a  Prince ;  never  offending  in  word  or  gesture ; 
in  the  highest  degree  courteous  and  complaisant;  wherein 
he  set  an  example  to  his  colleagues,  which  they  did  not  think 
fit  to  follow  :  but  this  extreme  civility  is  universal  and  undis* 
toguished ;  and  in  private  conversation,  where  he  observes 
it  as  inviolably  as  if  he  were  in  the  greatest  assembly,  it  is 
sometimes  censured  as  formal.  Two  reasons  are  assigned 
for  this  behaviour :  first,  from  the  consciousness  of  his  humble 
ori^nal,  he  keeps  all  familiarity  at  the  greatest  distance, 
which  otherwise  might  be  apt  to  intrude ;  the  second,  that 
being  sensible  how  subject  he  is  to  violent  passions,  he  avoids 
all  incitements  to  them,  by  watching  those  he  converses  with, 
ih>m  his  own  example  to  keep  a  great  way  within  the  bounds 
of  decency  and  respect.  And  it  is  indeed  true,  that  no  man 
is  more  fq)t  to  take  fire  upon  the  least  appearance  of  provo- 
cation ;  which  temper  he  strives  to  subdue  with  the  utmost 


•  Macph.  Hist.  G.  Biit.  ii.  182. 
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violence  upon  himself:  bo  tbat  fai8  breast  has  been  seen  to 
heave,  and  hia  eyea  to  sparkle,  with  rage  in  those  v^ry  mo* 
ments  when  his  words  and  the  cadenoe  of  his  voioe  ware  in 
the  humblest  and  softest  manner:  perhaps  that  foroe  upon 
hiB  nature  may  oause  that  insatiable  love  of  revenge  wfaiek 
his  detractors  lay  to  his  charge,  who  consequently  reckon 
dissimulation  among  his  chief  perfections.  Avarice  he  has 
none ;  and  his  ambition  is  gratified  by  being  the  uncontested 
head  of  his  party.  With  an  excellent  understanding,  adorned 
by  all  the  polite  parts  of  learning,  he  has  very  little  taste  for 
conversation,  to  which  he  prefers  the  pleasure  of  reading  and 
thinking ;  and  in  the  intervals  of  his  time  amuses  himsdf 
with  an  illiterate  chaplidn,  an  humble  companion,  or  a  favour- 
ite servant"  * 

The  Dean,  afterwards,  when  he  had  sunk  into  misanthropy, 
thus  speaks  of  Somers  in  a  letter  to  Bolingbroke  f,  where  be 
has  been  enumerating  men  of  genius  who  have  been  unfor- 
tunate. *^  I  rememb^  but  one  exception,  and  that  was  Lord 
Somers,  whose  timorous  nature,  joined  with  the  trade  of  a 
common  lawyer,  and  the  consciousness  of  a  mean  extraction, 
had  taught  him  the  regularity  of  an  alderman,  or  a  gentle- 
man-usher." 

We  must  now  hear  his  defenders,  beginning  with  Isaac 
Bickerstaff,  who  wished  Lord  Somers  to  be  prime  minister: 
■ —  "  If  I  were  to  wish  for  a  proper  person  to  preside  over  tbe 
public  councils,  it  should  certsdnly  be  one  as  much  admired 
for  his  universal  knowledge  of  men  and  things,  as  for  his  elo- 
quence, courage,  and  integrity,  in  the  exerting  of  such  ex- 
traordinary talents."} 

Horace  Walpole,  who  must  have  heard  him  so  often  described 
by  Sir  Robert,  thus  among  his  Royal  and  Noble  Authors 


♦  Swift  in  hia  notes  on  Davis^s  **  Characters  of  the  Court  of  Queen  Anne" 
clearly  discloses  his  malignity.  Lord  Somers  :  of  a  creditable  fkmilj  in  tbe 
city  of  Worcester,"  [vay  mean ;  his  father  was  a  noted  rogue,]  •»  He  is  supposed 
to  have  been  the  best  Chancellor  that  ever  sat  in  the  chair.**  [/  aOow  him  to 
have  possessed  all  excellent  qvalt/icaiions,  except  tfirtMe ;  he  had  vkient  possums,  ami 
hardly  subdued  them  by  his  great  prudence,]  Yet  Swift  had  declared  that  he  had 
nothing  to  lay  to  his  charge  except  formality.  ♦*  I  soon  grew  domestic  with  Lord 
Halifax,  and  was  as  often  with  Lord  Somers  as  the  formality  of  his  nature  (tbe 
only  unconversable  iault  he  had)  made  it  agreeable  to  me.**  —  Memoirs  rdaUng 
to  Change  in  Queen  Anne's  Ministry, 

t  Dec.  19.  1719.  t  Tatler,  Na  ISa  7th  Feb.  1710. 
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describes : —  "  John  Lord  Somen.    One  of  those  divine  men,     chap. 

CXI 

who  like  a  diapel  in  a  palace,  remain  unpro&ned,  while  all 


the  rest  is  tyranny,  corruption,  and  folly.  All  the  traditional  Horace 
aooounts  of  him,  die  historians  of  the  last  age  and  its  best  Waipoie. 
authors  represent  him  as  the  most  incorrupt  lawyer  and  the 
hMiestest  statesman,  as  a  master  orator,  a  genius  of  the 
finest  taste,  and  as  a  patriot  of  the  noblest  and  most  exten- 
sive views ;  as  a  man  who  dispensed  blessings  by  his  life  and 
jdaoned  them  for  posterity."  * 

The  impartial  Tindal  describes  the  Chancellor  of  King  Tindal. 
William :  —  "As  he  was  one  of  the  ablest  and  most  incor- 
mpt  Judges  that  ever  presided  in  Chancery,  so  his  great 
dipadty  for  all  affiurs  made  the  King  consider  him  beyond 
all  his  ministers ;  and  he  well  deserved  the  confidence  that 
the  King  expressed  for  him  on  all  occasions."  f 

The  Tory  Smc^et  cannot  deny  the  merits  of  Somets :  —  SmoUet. 
*•  He  was  well  skilled  in  the  law,  as  in  many  other  branches 
of  polite  and  useful  literature.  He  possessed  a  remarkable 
talent  for  business,  in  which  he  exerted  great  patience  and 
assiduity;  was  gentle,  candid,  and  equitable;  a  Whig  in 
princ^les,  yet  moderate,  pacific,  and  conciliating."  J 

Nay,  the  venomous  Balph,  who  is  disposed  to  abuse  every  Ralph, 
man  of  liberal  principles,  is  compelled  thus  to  characterise  a 
Whig  leader:  —  "  In  his  capacity  of  Chancellor,  Lord  Somers 
is  undoubtedly  irreproachable :  and  he  that  did  not  acknowledge 
his  abilities  in  state  afiairs,  must  either  have  none  of  his  own, 
or,  through  prejudice  and  perverseness,  must  have  forfeited 
the  use  of  them.  It  was  to  his  abilities  as  a  statesman  as  well 
as  a  lawyer,  he  owed  his  advancement.  Whether  advising 
as  a  minister,  or  standing  in  the  circle  as  courtier,  presiding 
in  the  House  of  Lords  as  Speaker,  conferring  or  altercating 
with  foreign  ministers,  giving  despatch  to  suitors,  or  doing 
the  honours  of  his  table,  where  he  ^  became  all  things  to  all 
men,'  he  was  the  most  extraordinary  man  of  his  time."§ 

Unlike  Lord  Thurlow,  and  others  who,  having  contrived  to 
be  celebrated  in  their  own  age,  have  been  undei-valued  by 


•  Works,  vol.  1.  4Sa  t  Ti"«'-  Cont  Rap.  iciv.  445. 

X  Smol.  i   166.  §  Ralph,  ii.  784. 
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posterity,  the  fame  of  the  subject  of  this  memoir  has  gone  on 
increasing  from  generation  to  generation,  in  proportion  as  his 
character  and  his  public  services  have  been  examined,  and  » 
the  science  of  government  has  been  better  miderstood.  *^  Lord 
Somers,"  says  Mackintosh,  ^^  seems  to  have  nearly  reaUnd 
the  perfect  model  of  a  wise  statesman  in  a  free  community* 
His  end  was  public  liberty ;  he  employed  every  talent  and 
resource  which  were  necessary  for  his  end  and  not  prohibited 
by  the  rules  of  morality.  His  regulating  principle  was  use* 
fulness.  His  quiet  and  refined  mind  rather  shrunk  from 
popular  applause.  He  preserved  the  most  intrepid  steadiness, 
with  a  disposition  so  mild,  that  his  friends  thought  its  mildness 
excessive,  and  his  enemies  supposed  that  it  could  be  scaredj 
natural."  *  Lord  John  Bussell,  observes  that :  '*  Somers  is 
a  bright  example  of  a  statesman  who  could  live  in  times  of 
revolution  without  rancour,  who  could  hold  the  highest  posts 
in  a  Court  without  meanness,  and  who  could  unite  mildness 
and  charity  to  his  opponents,  with  the  firmest  attachment  to 
the  great  principles  of  liberty,  civil  and  religions,  which 
he  had  early  espoused,  long  promoted,  and  never  aban- 
doned." t  And  Lord  Mahon,  in  language  more  impressive 
than  a  laboured  panegyric,  referring  to  Lord  Somers,  ex- 
claims, "I  know  not  where  to  find  a  more  upright  and  unaal- 
lied  character  than  his.  He  had  contracted  nothing  of  the 
venality  and  baseness  of  the  age."  % 

I  may  add  the  sincere  though  poetical  tribute  of  Warton, 
in  his  address  to  Lord  Chatham,  upon  "  Trinity  CoU^, 
Oxford,"  the  place  of  education  of  our  two  most  distinguished 
patriots : 

^  In  Uiat  calm  bower  which  nure'd  thy  thoughtful  youth 
In  the  firm  precepts  of  Athenian  truth. 
Where  first  the  form  of  British  liberty 
Beam*d  in  full  radiance  on  thy  rousing  eye  — 
That  form  sublime,  whose  mien  with  equal  awe 
In  the  same  shade  unblemish*d  Somas  saw.** 

I  shall  conclude  with  the  crowning  testimony  of  Addison,  in 
the  **Fbeeholder,"  which,  be  it  remembered,  was  offered 
when  Somers  had  been  consigned  to  the  tomb,  and  had  left  no 
one  to  bear  his  name.     "  He  had  worn  himself  out  in  his 

*  Life  of  Mackintosh.         f  History  of  Europe.         |  History  of  England. 
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application  to  such  studiee  as  made  him  useful  or  ornamental    ^^J^^' 

to  tke  world,  in  concerting  schemes  for  the  welfare  of  his  ]_ 

eonntrj,  and  in  prosecuting  such  measures  as  were  neces- 
Huy  for  making  those  schemes  effectual ;  but   all  this  was 
done  with  a  view  to  the  public  good  that  should  rise  of  these 
geaerous  endeavours,  and  not  to  the  fame  that  should  accrue 
to  himself.     Let  the  reputation  of  the  action  fall  where  it 
would,  so   his   country    reaped  the   benefit  of  it,  he  was 
flttdsfied*      As  this  turn  of  mind  threw  off,  in  a  great  mea- 
Biire^  the  oppositions  of  envy  and  competition,  it  enabled 
Idm  to  gain  the  most  vain  and  impracticable  into  his  designs, 
sad  to  bring  about  several  great  events  for  the  safety  and 
advantage  of  the  puUic,  which  must  have  died  in  the  birth 
liad  he  been  as  desirous  of  appearing  beneficial  to  mankind 
ae  of  beii^  so.     His  life  was  in  every  part  of  it  set  off  with 
tliftt  graceful  modesty  and  reserve,  which  made  his  virtues 
more  beautiful  the  more  they  were  cast  in  such  agreeable  shades. 
His  great  humanity  appeared  in  the  minutest  circumstances 
rf  his  conversation.     You  found  it  in  the  benevolence  of  his 
aspect,  the  complacency  of  his  behaviour,  and  the  tone  of  his 
voice.     BGs  great  application  to  the  severer  studies  of  the 
law  had  not  infected  his  temper  with  any  thing  positive  or 
litigious ;  he  did  not  know  what  it  was  to  wrangle  on  indif- 
ferent points,   to  triumph  in  the  superiority  of  his  under- 
standing, or  to  be  supercilious  on  the  side  of  truth.     He 
j<Mned  the  greatest  delicacy  of  good  breeding  to  the  greatest 
strength  <rf  reasoa    By  improving  the  sentiments  of  a  person 
with  whom  he  conversed,  in  such  particulars  as  were  just,  he 
won  him  over  from  those  points  in  which  he  was  mistaken  ; 
and  had  so  agreeable  a  way  of  conveying  knowledge,  that 
whoever  conferred  with  him  grew  the  wiser,  without  perceiving 
that  he  had  been  instructed.     His  principles  were  founded 
in  reason  and  supported  by  virtue,  and  therefore  did  not  lie 
at  the  mercy  of  ambition,  avarice,  or  resentment.  His  notions 
were  no  less  steady  and  unshaken,  than  just  and  upright.    In 
a  word,  he  concluded  his  course  among  the  same  well-chosen 
friendships  and  alliances  with  which  he  began  it."  * 

•  Freeholder,  No.  39. 
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CHAP.         This  writer,  as  the  climax  of  his  eulogy ^  does  seize  upon 
the  great  felicity  of  Lord  Somers, —  that  throughout  a  long 


The  perfect  public  life  he  ever  steadily  adhered  to  the  same  princijJes 
consistency  and  to  the  Same  party.  Respectable  politicians  have  seen 
Somers*8  reason  to  adopt  a  policy  which,  they  have  long  opposed,  and, 
*^*'^''*  abandoning  early  associates,  to  join  those  whom  they  have  been 
accustomed  boisterously  to  assail ;  but  although  such  changes 
may  admit  of  defence  or  apol(^,  surely  he  is  most  to  be  envied 
whose  consistent  conduct  can  be  liable  to  no  reproaoh  or 
suspicion,  —  even  should  it  have  prevented  his  rise,  instead  9f 
leading  him  to  fame  and  to  power.  Lord  Somers,  like  the  gient 
Prince  whom  he  served,  was  most  fortunate  in  this,  ihal 
duty  and  ambition  always  concurred  in  pointing  oui  the 
straightforward  path  for  him  to  tread.  His  course  may  there- 
fore be  considered  more  uniformly  virtuous,  and  more  tvuly 
noble,  than  that  of  any  man  who  ever  held  the  Great  Seal  of 
England. 
His  heirs.  Lord  Somcrs  not  having  been  married,  his  title  died  mA 
him.  His  heirs  were  his  two  sisters,  one  of  whom  was  married 
to  Charles  Cocks,  Esquire,  of  Castleditch,  and  the  oth&t  to 
Sir  Joseph  Jekyll,  the  Master  of  the  Bolls.  From  the  focnifir 
is  descended  the  present  Earl  Somers,  whose  grand£At]ier  wta 
created  Baron  Somers  in  1784,  and  whose  father  in  1821  vae 
raised  to  the  Earldom.* 

♦  Grandeur  of  the  Law,  loa 
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CHAPTER  CXII. 


LIPB  OP  LORD  KEEPER  WRIGHT. 


It  seems  strange  that  I  should  have  to  introduce  into  my     chap. 
fetofliord  Chancellors  and  Lord  Keepers  of  the  Great  Seal      cxii. 
a  mm  so  little  prominent  either  for  abilities  or  crimes.     To  ~    ~ 
kis  obscurity  he  owed  his  promotion.     Burnet,  in  describing  cance  of 
the  perjJexity  which,  on  the  removal  of  Lord  Somers,  arose  ^^  ^ 
ibodt  the  appointment  of  a  successor,  and  the  necessity  for  a  Wright, 
tempomry  commission,  says,  "  They  thought  that  all  the  great  Difficulty 
men  of  the  law  were  aspiring  to  that  high  post,  so  that  any  in  the  ap- 
WW  to  idiom  it  should  be  offered  would  certainly  accept  it ;  Jf  *»  luc^- 
but  they  soon  found  that  they  were  mistaken,  for,  what  by  «>''  ^  ^^^ 
reason  of  the  instability  of  the  Court,  what  by  reason  of  the      "^"* 
JQBl  apprehension  men  might  have  of  succeeding  so  great  a 
BMm,  all  to  whom  the  Seals  were  offered  excused  themselves. 
After  a  few  days  they  were  given  to  Sir  Nathan  Wright, 
m  whom  there  was  nothing  equal  to  the  post,  much  less  to 
knn  who  had  lately  filled  it."  *    The  occasional  occurrence  of 
wch  elevations  seems  wisely  contrived  by  Providence  to 
bumble  the  vanity  of  those  who  succeed  in  public  life,  and  to 
flcrfUn  the  mortification  of  those  who  faiL     But  this  dull  man 
actually  held  the  Great  Seal  above  five  years,  acting  as  Lord 
£eeper  to  two  English  monarchs,  and  it  therefore  becomes 
mj  duty  to  give  some  account  of  his  origin  and  of  his  career. 

Sir  Nathan  Wright  was  the  son  of  a  clergyman,  the  Rev.   ^}^^  of  Sir 
Ezekid  Wright,  B.  D.,  Rector  of  Thurcaston,  in  the  county  Wright. 
of  Leicester,  —  where  he  was  bom  on  the  1 1  th  of  February, 
1653.     In  1668  he  was  entered  of  Emanuel  College,  Cam- 
bric^e,  but  I  find  nothing  more  of  him  academically.     He  Education. 
stored  the  law  for  seven  years  in  the  Inner  Temple,  and  is 
add  to  have  attended  diligently  at  "  moots  "  and  "  readings." 
His  fiither  died  when  he  was  very  young,  leaving  him  a  mo- 


•  Burnet,  iii.  335. 
TOL.  IV.  R 
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cxn. 


CHAP,  derate  fortune.  Upon  this,  in  his  twenty-third  year,  he 
married,  and  while  it  lasted,  he  rather  neglected  his  profes- 
sion :  but  alarmed  by  an  encreasing  family  and  decreadng 
means,  he  looked  out  for  clients,  and  he  acquired  a  consider- 
able share  of  plodding  business.  Although  he  found  it 
convenient  to  turn  out  a  very  stanch  Tory,  he  seems  to  have 
started  as  a  Whig,  for  having  been  elected  Recorder  of  Lei- 
cester, in  1 680,  he  was  removed  from  the  office,  and  replaced 
by  the  Earl  of  Huntingdon,  in  the  year  1685,  the  town 
being  then  deprived  of  its  charter; —  and  he  was  reappointed 
in  1688,  when  municipal  corporations  were  revived  on  the 
approach  of  the  Prince  of  Orange. 
April  11.  I^  1692,  he  was  called  to  the  degree  of  Seijeant  at  Law, 

H  ^^*  lied  ^^^^  thirteen  other  utter  barristers,  to  whom  Lord  Commis- 
Seijeant.  sioncr  Trcvor,  when  they  delivered  their  rings  to  him  in  the 
Court  of  Chancery,  addressed  an  eloquent  discourse  on  the 
duties  of  their  new  degree.  He  now  had  a  controversy  (and 
it  then  seemed  probable  that  he  never  would  be  engaged  in 
one  more  important),  "  whether  he  waa  entitled  to  precedence 
over  his  brother  Bonithon,  to  whom  he  was  junior  as  a  bar- 
rister, but  whose  writ  was  tested  after  his,  although  the  writs 
were  returnable  the  same  day?"  The  future  Lord  Keeper 
succeeded  in  this  noble  strife  agwist  "  brother  Bonithon," — 
and  yet  the  same  question  being  afterwards  raised  before 
himself  holding  the  Great  Seal,  on  another  call  of  Serjeants, 
— to  the  horror  of  Westminster  Hall  he  decided  in  favour 
of  *^  ancienty  pf  standing  "  against  "  priority  of  writ"  * 
He  it  made  Profcssing  to  support  the  government, — in  1696,  by  the 
jMn^li^'  favour  of  Lord  Somers  he  was  called  within  the  bar  as 
knighted.  King's  Serjeant,  and  he  received  the  honour  of  knighthood. 
He  practised  almost  exclusively  in  the  Court  of  Common 
Fleas,  except  when  "  riding  the  Midland  Circuit,"  but  notice 
is  taken  of  a  few  extraordinary  cases  in  which  he  was  em- 
ployed. On  the  trial  of  the  Earl  of  Warwick  before  the 
Peers,  for  murder,  he  was  leading  counsel  for  the  Crown, 
but  he  satisfied  himself  with  reading  over  the  indictment, 

•  See  1  Lord  Raymond,  604.  In  a  note  to  "  Nicholls*  Leicester**  it  is  ob- 
served  that  "  perhaps,  in  the  language  of  Plowden,  he  would  say,  'that  tehen,  At 
wot  to  determine  for  another,  not  for  himself  tM  cote  waa  aUered." " 
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hmg  the  statement  of  the  case  to  the  Attorney  General*;     chap. 

—  ht  made  a  speech  to  the  Jury,  in  prosecuting  a  lady  at  [_ 

Ae  Old  Bailey  for  forging  a  bond  for  40,00021,  and  obtained 
sooDTictioii,  with  a  sentence  of  fine — ^  forgery  being  then 
on];f  a  misdemeanour  at  oommon  law  t;  —*  and  he  gained  some 
Kttle  distinction  by  what  really  appears  to  have  been  rather  a 
spirited  harangue,  delivered  by  him  at  the  bar  of  the  House 
of  Conunons,  in  support  of  the  Duke  of  Norfolk's  divorce, 
which  was  supposed  to  have  carried  the  bill  through,  not- 
withstanding a  strong  opposition  to  it.  X    But  he  never  was  hu  ob«cu- 
himsdf  a  member  of  parliament,  and  hardly  a^iring  to  be  "*Jj^^l"ji 
>  puisne  Judge,  much  less  Attorney  or  Sdicitor  General,  Keeper, 
his  real  amotion  was  to  retain  his  snug  business  at  the  bar, 
«nd  **  to  die  a  Nisi  Prius  leader."  § 

What  then  must  have  been  his  astonishment  when  in  the 
ttondi  of  May,  1700,  he  received  an  offer  of  the  Great  Seal  I 
We  must  consider  how  many  had  already  refused  it ;  that  he 
Was  considered  a  sound  lawyer ;  that  previous  equity  training 
was  not  then  mudi  thought  of;  that  he  was  a  man  of  decent 
disracter;  that  he  professed  high  church  principles,  which 
were  now  gaining  the  ascendency ;  and  that,  seeing  the  decline 
of  the  Whigs,  he  had  for  some  time  renounced  all  their  errors. 
It  is  said  that  even  he  hesitated  before  he  would  agree  to 
toach  the  Great  Beal  (in  such  bad  order  was  it) ;  but  he  had 
latdy  had  a  severe  fit  of  illness,  which  rendered  it  doubtful 
whether  he  could  much  longer  undergo  the  fatigues  of  bar- 
pmctice.  He  consented,  therefore,  —  and  without  trying  to 
make  any  stipulation  for  peerage,  grant,  or  pension. 

The  Grreat  Seal  was  delivered  to  him  by  King  William  at  He  is  sworn 
Hampton  Court,  on  the  21st  of  May,  1700,  and  he  was  at  the  *"' 
same  time  sworn  a  Privy  Councillor.! 


•  13  St  Tr.  939.  954.  f  !*>•  ^250.  |  lb.  15355. 

§  Menxnra  of  Mr.  Surrebutter's  professional  career. 

**  Deaf  as  a  post,  and  thick  as  mustard, 
He  aim*d  at  wit,  and  bawl'd  and  bluster*d. 
And  died  a  Nisi  PriuM  leader  — 
That  genius  was  my  Special  Pleader."  * 

I  Lovoov  Gassttk.  — **  Hampton  Court,  Maj  21.  1700.  His  Majesty  in 
Ctraool  was  this  day  pleased  to  commit  the  custody  of  (he  Great  Seal  to  the 
Right  Honourable  Sir  Nathan  Wright,  Knight,  one  of  his  Majesty's  Seijeants^ 
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CHAP. 
CXI  I. 

His  incom- 
petency. 


Wrong  de- 
cision by 
him* 


Other  cases 
determined 
by  hira. 


I  do  not  find  any  record  of  his  inauguration  in  Westminster 
Hall,  but  this,  no  doubt,  took  place  about  a  fortnight  after- 
wards, on  the  first  day  of  Trinity  Term.  He  showed  a  laud- 
able consciousness  of  his  own  deficiency,  by  having  a  treatise 
compiled  for  him  to  teach  hira  the  rudiments  of  Equity.  This 
MS.  is  extant,  and  is  entitled  "  Bules  and  Practice  in  the 
Court  of  Chancery,  with  a  Complete  Index."  At  the  con- 
clusion is  the  following  memorandum.  "  N.  B.  This  Tract 
was  drawn  up  for  the  use  of  Sir  Nathan  Wright  when  he  was 
made  Lord  Keeper." 

In  the  first  important  case  which  came  before  him  he  got 
wrong.*  A  testator  haying  bequeathed  "  15/.  a  piece  to  each 
of  his  relations  of  his  father's  and  mother's  side,"  left  sevraal 
cousins-german,  some  of  whom  had  children,  and  the  questioii 
was  "  whether  these  children  were  relations  of  the  testator 
within  the  meaning  of  the  bequest."  The  Lord  Keeper  hdd 
tiiat  they  were ;  and  they  had  their  16L  a  piece  as  well  as 
their  parents.  There  was  no  appeal,  probably  from  the  smaU 
amount  of  the  sums  in  dispute ;  but  it  was  before  understood, 
and  it  has  often  been  decided  since,  that  such  a  bequest  b 
limited  to  relations  who  would  take  as  next  of  kin  under  the 
"  Statute  of  Distributions." t 

One  of  the  most  remarkable  decrees  pronounced  by  him 
while  he  was  in  oflSce,  was  that  for  dissolving  the  Savoy, 
(July  13.  1702);  and  in  the  same  year,  (Nov.  30.)  he  reversed 
a  decision  of  his  great  predecessor.  Lord  Somers,  touching  a 
right  of  dower.  On  a  bill  of  review  brought  upon  tWs 
reversal.  Lord  Cowper,  C,  declared,  that  as  the  title  of  the 
widow  to  dower  was  a  point  of  right  so  doubts  that  the 
Court  had  held  different  opinions,  and  as  the  decree  last  made 
had  been  so  long  unquestioned,  his  Lordship  did  not  think 
fit  to  vary  it.  X 

The  case  before  Lord  Keeper  Wright  which  excited  the 

at.  Law,  with  the  title  of  Lord  Keeper  of  the  Great  Seal  of  England ;  and  the 
usual  oaths  of  Privy  Councillor  and  Lord  Keeper  being  administered  to  him 
accordingly,  he  took  his  place  at  the  board.** 

•  Jones  V.  Beale,  T.  T.  1700. ;  2  Vem.  S81. 

t   Gat/er  v.  Gayer,  2  Vern.  538. 

t  Sth  Dec.  1715,  it  was  finally  affirmed  in  Dom.  Proc.  on  appeal.  JotfoaU 
H.  of  Lords,  vol.  xx.p.  458.  j  1  Br.  P.  C  597.  fol.  ed.;  Lauremee  v.  Lauremce, 
1  Freeman,  2S4. 
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matest  interest^  was  one  of  the  same  class  as  Stradtinq  v.     CHAP. 

StSeSy  respecting  the  "  pye-balled  horses."  *     Here  the  words  

were,  "  I  give  my  house,  and  all  the  goods  and  furni- 
ture therein,  to  my  son  Robert,  except  the  pictures,  which  I 
pve  to  my  sotis  James  and  Edward.^^  t  The  testator  had  been 
a  Tory  great  picture  fancier,  and  was  constantly  changing  his 
pictures.  He  bought  many  after  making  his  will,  and  he  had 
numy  pictures  hung  in  a  gallery,  and  many  packed  up  in 
boxes  in  the  house.  The  Lord  Keeper  held,  with  general  ap- 
probation, that  the  whole  of  the  pictures  of  which  the  testator 
died  poraessed  went  to  James  and  Edward. 

He  seems  to  have  been  very  cautious ;  and  although  his 
insofficiency  was  often  dwelt  upon,  he  was  allowed  to  mean 
fiurly.  I  find  only  one  of  his  decrees  reversed  on  appeal.  % 
On  questions  of  difficulty  he  prudently  called  in  the  assist- 
aooe  of  Holt,  and  other  common  law  Judges.  §  Although 
diere  were  always  heavy  complaints  of  his  slowness,  he  con- 
trived  for  some  time  to  get  through  the  business  of  the  Court 
with  decent  credit:  but  arrears  grew  upon  him,  and  his 
health  declining,  "  the  delays  of  Chancery"  were  resounded 
more  loudly  ^n  at  any  former  period,  and  before  the  end  of 
his  five  years  there  was  a  general  wish  that  the  Great  Seal 
dunild  be  taken  from  such  feeble  hands. 

On  the  20th  of  June,  1700,  he  first  sat  Speaker  in  the  He  acts  as 
Lords,  and  he  constantly  occupied  the  woolsack  during  the  the  Lords. 
tittings  of  the  House,  while  he  continued  to  hold  the  Great 
fieal — merely  putting  the  question,  and  having  no  influence 
over  their  proceedings. 

On  the  piOBecution  of  Lord  Somers  and  the  late  ministers 

.  *  Reported  by  Martinus  Scriblerus,  where  the  question  was  ^  whether,  under 
&  bequest  of  all  the  testator^s  black  and  white  horses,  pys*balled  horses  should 
pass." 

t  HoocA  ▼.  Hammonds  Pre.  Ch.  401. ;  Anon.  I  P.  Wms.  327.;  Harding  v. 
Giyn,  1  Atk.  469.  ;    Smith  v.  CampMly  19  Vesey,  400.  ;   Coop.  275. 

\  Earl  of  Huntington  v.  Countess  of  Huntington^  2  Vern.  437.,  respecting  the 
redemption  of  a  mortgage. — He  seems  to  have  exercised  an  independent  judg- 
Blent  in  putting  the  Great  Seal  to  commissions  which  the  government  wished  to 
pass  Vernon,  under  date  June  29.  1700,  speaking  of  the  commissions  to  autho. 
nve  the  ships  of  the  East  India  Company  to  capture  pirates  says  —  "  My  Lord 
Jeney  lately  sent  one  of  these  commissions  to  my  Lord  Keeper,  with  a  warrant 
to  affix  the  Great  Seel  to  it ;  but  he  boggles  at  it,  and  takes  it  to  be  iNegal.** 

%  See  Stedham  v.  Smithy  S  Vern.  463 
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CHAr.     impeached  along  with  him^  the  Ixurd  Keeper  was  yery  wur 

|_  wiHiBgiy  the  organ  of  the  House  of  Lords,  in  aimounciag  their 

Lordships'  '^  Resolntions,"  which  refused  the  requisttion  of 
the  Commons  for  the  appointment  of  a  joint  committee  to 
regulate  the  trials  —  which  called  upon  them  peremptonljto 
proceed  to  make  good  their  charge  —  and  which  pronoanoed 
a  verdict  of  acquittal*  Haying  been  brought  forward  by 
the  Tories,  he  naturally  attached  himself  zealously  to  that 
party,  and  was  yery  desirous  that  the  Whig  leaders  should 
be  conyicted. 
A  Lord  ^  often  as  the   King   went   abroad,  the  Lord  Keeper 

was  appointed  a  Lord  Justice,  coming  in  the  oommisffloa 
of  regency  after  the  Archbishop  of  Canterbury,  the  PrinceflB 
Anne  being   still   excluded;    but  during  this  reign,  eyen 
when  the  Tories  were  most  powerful,   he  was  not  at  all 
listened   to  in  the    Cabinet,   and  he  seldom   ventured  to 
oflfer  any  opinion,  unless  it  were  for  more  severe  measures 
against  the  Dissenters. 
About  to  be      When  the  reaction  took   place   on   the  recognition   by 
at**Se  end    Louis  XIV.  of  the   Prince   of  Wales   as  Kii^  of  Great 
of  King^      Britain,  and  a  Whiggish  House  of  Commons  was  about  to 
reiga.  assemble,  Lord  Keeper  Wright  laid  his  account  with  speedy 

dismission,  and  his  worst  fears  seemed  confirmed  by  the  mor- 
tifying fact,  that  without  himself  being  consulted,  the  King's 
speech  was  prepared  by  the  Ex*chanoellor  Lord  Somers. 
But  his  position  was  yery  suddenly  altered  by  the  deatk 
of  William,  before  the  contemplated  changes  in  the  goyent* 
ment  could  be  carried  into  efiect. 
A  great  Wright  had  been  represented  to  Anne  as  a  deyoted  friend 

wUhQ^  to  the  Church,  and  upon  her  accession  she  was  much  pleased 
Anne.  ^ith  the  thought  of  haying  him  for  "  Keeper  of  her  Con- 

science,"—  more  especially  on  account  of  the  very  strong 
prejudice  which  she  had  been  taught  to  foster  against  his 
predecessor. 
March  8.  At  her  first  Council  held  on  the  day  of  William's  death, 

HCT^com-  Sir  Nathan  Wright  surrendering  the  Great  Seal  into  her 
piixncntto  hands,  she  instantly  returned  it  to  him,  with  the  title  of 
tuniin'g'uie  Lord  Keeper,  saying,  "  that  she  would  not  haye  done  so,  if 

•   Ante,  p.  161. 
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there  had  been  a  worthier  man  in  the  kingdom  to  whom  she     CHAP. 
ccwH  have  delivered  it"    He  was  again  publicly  installed      ^^^^* 
in  the  office,  on  the  first  day  the  Courts  sat  in  the  following  Great  Seal 
Easter  Term.*  to  him. 

Marib(»rough  and  Godolphin  being  now  completely  ab-  HUcon- 
wrbed  in  fcNreign  affiurs,  and  resolved  to  carry  on  the  plans  ^^^^  ^'^^ 
rf  the  Grand  Alliaiyce^  which  their  party  had  strongly  commb-** 
condenmed  while  in  opposition,  left  for  a  time  the  adminis-  "onsofthe 

•  *  *  '  ^  peace. 

tration  of  the  government  at  home  very  much  in  the  hands  of 
the  Lord  Keeper,  and  the  more  violent  high-church  section 
of  the  Cabinet.  The  consequence  was  that  Lord  Somers  was 
not  allowed  to  be  sworn  of  the  Privy  Council  to  the  Queen, 
and  that  his  name  was  struck  out  of  the  commission  of  the 
peace,  even  in  his  native  county.  At  the  same  time  many 
DMgistrates  were  removed  along  with  him,  who  had  been 
ai^xmited  while  he  held  the  Great  Seal  for  being  well  affected 
to  the  Revolution,  and  they  were  replaced  by  others  who 
laboured  under  the  suspicion  of  Jacobitism.  This  system 
eeems  to  have  been  acted  upon  to  a  great  extent  for  a  long 
whfle,  but  at  last  (as  we  shall  see)  it  drew  down  the  strong 
suniadv6r«k>n  of  pariiament. 

Although  Wright's  influence  was  now  supposed  to  be  much 
greater  than  it  had  been  under  William,  he  does  not  seem  to 
have  interfered  beyond  the  exercise  of  the  functions  imme- 
diately connected  with  his  office.  He  had  nothing  to  do  with 
the  Queen's  speech  at  the  opening  and  close  of  the  session 
beyond  handing  it  to  her  Majesty,  tmd  he  never  addressed 
the  two  Houses  except  when  announcing  the  prorogation  in 
hername. 

The  only  opportunity  he  had  for  oratorical  display  was  in  He  returns 
returning  thanks,  by  order  of  the  House,  to  the  Duke  of  ^^""^^  *** 


the  Duke 


*  •*1702,  April  29.  —  (being  the  first  day  the  Courts  sat  in  Westminster 
this  term  by  reason  of  her  Maj.  writts  of  adjournment) 

"  Sir  Nathan  Wrighte  having  immediately  after  the  decease  of  the  late  King 
dtlifervd  the  Great  Seal  to  her  present  Majesty,  Queen  Anne,  and  received  it 
Aooi  ber  again  as  Lord  Keeper,  came  this  29th  of  April  into  the  Court  of 
Chancery,  accompanied  with  the  Master  of  the  Rolls,  Judges,  King's  Serjeants, 
«m1  CooDci}!,  and  there  standing  in  his  place  l>efore  be  entered  upon  business, 
took  tbe  oath  of  the  Lord  Keeper  of  the  Great  Seal  of  England,  the  Master  of 
the  Rolls  holding  the  book,  the  oath  being  read  by  George  Wriglite  Clerk  of 
tbe  Crown."     FoL  144.     Roll  1701—1714. 
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C  tt  A  P.     MariboTough  for  the  great  victories  obtained  over  the  Frenct 
CXTi.      Thus,  on  the  hero's  return  after  the  battle  of  BIadieiin»  we 


^f^^^  find  the  following  entry  in  the  Journals :  —  **  The  House 
borough  for  understanding  that  his  Grace  the  Dnke  of  Marlboroo^  was 
of^Bien-*  come  to  town ;  and  being  very  sensible  of  the  great  mi 
^»'"»  singular  service  done  by  him  to  her  Majesty  and  this  kingdom, 

1704.  and  the  honour  he  has  done  the  English  nation :  It  is  tkere^ 

upon  ordered  by  the  Lords  Spiritual  and  Temporal  in  Parlia- 
ment assembled,  that  the  Lord  Keeper  of  the  Great  Seal  of 
England  do  (when  the  Duke  of  Marlborough  is  present)  give 
him  the  thanks  of  this  House  for  the  same." 

Accordingly,  on  the  following  day,  the  Duke  being  present 
in  his  place,  Lord  Keeper  Wright  thus  addressed  him:  — 
"  My  Lord  Duke  of  Marlborough, 
"  The  happy  success  that  has  attended  her  Majesty's  arms, 
under  your  Grace's  command,  in  Germany,  the  last  carapiugii, 
is  so  truly  great,  so  truly  glorious  in  all  its  circumstances, 
that  few  instances  in  the  history  of  former  ages  can  equal, 
much  less  excel,  the  lustre  of  it. 

**  Your  Grace  has  not  overthrown  young  unskilful  generals, 
raw  and  undisciplined  troops :  but  your  Grace  has  conquered 
the  French  and  Bavarian  armies ;  armies  that  were  fully  in- 
structed in  all  the  arts  of  war,  select  veteran  troops,  flushed 
with  former  victories,  and  commanded  by  generals  of  great 
experience  and  bravery. 

**  The  glorious  victories  your  Grace  has  obtained  at  Sbhal- 
lenburgh  and  Hochstet  are  very  great,  very  illustrious,  in 
themselves ;  but  they  are  greater  still  in  the  consequences  to 
her  Majesty  and  to  her  allies.  The  Emperor  is  thereby  re- 
lieved ;  the  empire  itself  is  freed  from  a  dangerous  enemy  in 
the  very  bowels  of  it;  the  exorbitant  power  of  Prance  is 
checked ;  and,  I  hope,  a  liappy  step  made  towards  the  reducing 
of  that  monarch  within  his  due  bounds,  and  securing  the 
liberties  of  Europe. 

*^  The  honour  of  these  glorious  victories,  great  as  they  are, 
under  the  immediate  blessing  of  Almighty  Gk>d,  is  chiefly,  if 
not  alone,  owing  to  your  Grace's  conduct  and  valour. 

"  This  is  the  unanimous  voice  of  England,  and  of  all  her 
Majesty's  allies. 
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"  Mj  Lord,  this  most  honourable  House  is  highly  sensible     CHAP, 
of  the  great  and  signal  services  your  Grace  has  done  her  ^ 


Mqestj  in  this  campaign,  and  of  the  immortal  honour  you 
hife  done  the  English  nation ;  and  have  commanded  me  to 
give  your  Grrace  thanks  for  the  same  ;  and  I  do  accordingly 
ghre  your  Grace  the  thanks  of  this  House  for  the  great 
kmoar  yonr  Grace  has  done  the  nation,  and  the  great  and 
signal  services  which  you  have  done  her  Majesty  and  this 
kingdom  in  the  last  campaign." 

When  the  dispute  arose  between  the  two  Houses  in  the  Nov.  1704. 
Aylesbury  case,  the  Lord  Keeper  was  strongly  inclined  to  17^^ ' 
take  the  part  of  the  Commons,  but  he  had  no  opportunity  of  His  con- 
expressing  his  opinion  in  the  House  of  Lords,  being  confined  Aylesbury 
to  put  the  question  upon  the  reversal  of  the  judgment  in  «»»«• 
AMry  V.  IVhitey  and  upon  the  several  resolutions  against  the 
rig)it  of  the  other  plainti£&  to  bring  actions  for  the  corrupt 
rejection  of  their  votes.    It  is  rather  surprising  that  he  was 
not  raised  to  the  peerage,  that  he  might  answer  the  Ex-chan- 
cellor in  debate.      This  would  have  been  agreeable  to  the 
Qneen ;  but  from  his  deficiency  in  speaking,  and  his  want 
of  constitutional  learning  and  general  information,  his  col- 
leagues thought  it  was  more  prudent  to  keep  him  silent.   Had 
he  possessed  much  courage,  he  might  have  gained  great  dis- 
tinction, for  he  might  have  liberated  by  his  own  single  au- 
thority in  the  CJourt  of  Chancery,  Paty  and  the  others  who  were 
committed  by  the  Commons.    After  they  had  been  remanded 
by  die  Court  of  Queen's  Bench,  they  applied  to  him  for  a  writ 
oi  habeas  corpus^  which  was  granted  by  him.*    But  his  heart 

*  **  Anna  Dei  gratis  Ang.  Sco.  Fran,  ct  Hiber.  Regina,  Fidci  Defensor,  &c. 
Sanudi  Powel  serv.  ad  arroa  attend.  Honorab.  Dom.  Com.  ejus  deputato 
et  deputatisy  Salutem.  Precipimus  vobis  et  cuilibet  vestrum  quod  corpus  Jaoobi 
Montague  Ar.  nuper  capt  et  in  custod.  yestr^  vel  alicujus  vel  unius  vestruin  ut 
didtur  detent,  svb  salvo  et  securo  conduct,  una  cum  die  et  causa  captionis  et 
iletentionis  pred.  Jac.  Montague  quocunque  nomine  idem  Jac.  Montague  cen- 
■eatur  in  cadem,  liabeatis  seu  aliquis  vel  unus  vestrum  heat  cor.  predilecto  et 
6deL  nostro  prehonorab.  Nathan  Wright  Mil.  Dom.  Cust.  Mag.  Sig.  oostri 
AngL  apud  Dom.  Mansional.  suam  in  parochia  Sancti  Egidii  in  Campis  in  com. 
Midd.  immediate  post  acception.  hujus  brevis  ad  fiiciend.  subjaciend.  et  re- 
c^uend.  ea  omnia  et  singula  quie  dictus  dominus  Gustos  Mag.  Sig.  nostri  Angl. 
de  eo  adtunc  ibidem  cons,  in  hac  parte.  £t  habeatis  aliquis  vel  unus  vestrum 
habeat  ibi  hoc  breve.  Teste  meipso  apud  Westm.  sexto  die  Martii  anno  regni 
JBstra  tertia.** 

Indirsed.— ^  Per  statum  triccsism.  prim.  CaroU  Socundi  Regis. 

•*  N.  Wright,  C.  S." 
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^^^-  fSuled  kim.  The  Commons  immediately  resolved  **tli»t  no 
'  commoner  of  England  oonmiitted  by  the  Honse  of  Conn 
mons  for  breaoh  of  priyilege^  or  contempt  of  that  Hoose, 
onght  to  be  by  any  writ  of  habeas  corpiu  made  to  appear  in 
any  other  place,  or  before  any  other  judicature,  during  that 
session  of  parliament  wherein  such  person  was  so  committed ; 
that  the  Serjeant-at-arms  do  make  no  return  of  or  yidd  any 
obedience  to  any  such  writ  of  habeas  corptis,  and  for  such  his 
refusal  that  he  have  the  protection  of  the  House  of  Commons ; 
and  that  the  Lord  Keeper  be  acquainted  with  the  said 
resolutions,  to  llie  end  that  any  sudi  writ  of  habeas  corpus 
may  be  superseded  as  contrary  to  the  laws  and  priyil^es  of 
this  House." 

The  Lords  construed  these  resolutions  into  a  threat  to 
commit  their  Speaker;  and  in  an  address  to  the  Crows, 
drawn  by  Lord  Somers,  say,  "  The  Lord  Keeper  is  &  com- 
moner, and  if  he  disobeys,  it  is  a  breach  of  privilege ;  and 
if  they  should  carry  it  so  far  as  to  order  him  into  custody, 
he  may  seek,  but  is  not  to  have,  relief  from  any  habeas  carpus.^ 

Wright  seems  to  have  been  afiraid  of  being  sent  to  prison, 
or  to  have  been  swayed  by  a  wish  to  su{^rt  his  Tory  partir 
zans  in  the  House  of  Commons,  for  he  caUed  a  meeting  of  the 
Judges,  and  they,  with  the  exception  of  Holt,  having  concur* 
red  in  the  opinion  that  ^^  neither  the  Keeper  of  the  Great  Seal, 
nor  any  Judge  or  Court  of  Justice,  could  examine  a  commit- 
ment by  either  house  of  parliament  for  a  breach  of  privilegt," 
he  refused  to  liberate  the  Aylesbury  men,  and  they  remained 
in  custody  till  the  prorogation.  When  the  Crown  was 
petitioned  for  a  writ  of  error  to  the  House  of  Lords  upon 
the  judgment  of  the  Court  of  Queen's  Bench,  *^  quod  cognitio 
captionis  et  detentionis  prsedictie  non  pertinet  ad  curiam 
Dominae  Reginse,"  all  the  Judges  except  one  having  given  an 
opinion  that  the  writ  was  demandable  ex  debito  jtatUimy 
leaving  the  question  to  be  decided  thereafter,  whether  a  writ 
of  error  lay,  —  and  the  Lords  having  resolved  Aat  it  was 
for  them,  upon  the  argument  of  the  writ  of  error,  to  deter- 
mine whether  it  lay,  and  not  for  the  Crown  by  refusing  it,  — 
he  showed  very  little  spirit  by  not  immediately  issuing  one 
under  the  Great  Seal,  which  was  his  peculiar  function,  but 
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be  liesilated,  and  the  House  of  Lords  having  addressed  the  chap. 
Queen  to  direct  the  writ  of  error  to  issne^  he  concurred  in  ^  ' 
advisiiig  her  equivocating  answer:  <^My  Lords,  I  should 
kre  granted  the  writ  of  error  desired  by  this  address,  but 
fiodiiig  it  absolutely  necessary  to  put  an  immediate  end  to 
thk  fleesif»i5 1  am  sensible  there  could  have  been  no  further 
prooeedii^  upon  it."  *  A  dissolution  of  parliament  soon 
followed. 

Although  the  Tories  had  been  so  powerful  in  the  House  of  ^pni  5. 
Commons,  Marlborough  and  Godolphin  had  been  gradually  Returning 
karing  that  party,  and,  adopting  not  only  the  foreign  policy  fortune  of 
bat  the  principles  of  domestic  administration  of  the  Whigs,     '      ^^ 
were  admitting  Whig  leaders  into  the  Cabinet  as  fast  as  the 
prejodioee  of  the  Queen  would  permit.     The  brilliant  suc- 
cess of  the  war  against  France  had  given  great  popularity 
to  those  who  planned  it,  and  the  elections  went  very  much 
in  their  favour.     "  When  the  elections  were  all  over,  the 
Court  took  more  heart :  for  it  appeared  that  they  were  sure 
of  a  great  majority,  and  the  Lord  Godolphin  declared  himself 
moce  <q)enly  than  he  had  done  formerly  in  favour  of  the 
Wings.     The  first  instance  given  of  this  was  the  dismissing  Lord 
of  Wright,  who  had  continued  so  long  Lord  Keeper  that  he  w^ht  to 
was  fidlen  under  a  high  d^ree  of  contempt  with  all  sides,  ^.  d»- 
—even  the  Tories,  though  he  was  wholly  theirs,  despising  ""***  * 
hiin.''t 

He  had  personally  fallen  into  such  general  disrespect,  that  Motion 
efen  if  the  general  character  of  the  administration  had  re-  ««<""«*  *""™ 
mained  unchanged,  he  must  soon  have  been  removed,  notwith-  appoint- 
standing  the  liking  that  the  Queen  had  conceived  for  him.  In  "^"^^^^^t^s 
the  sesfflon  of  1704,  he  had  been  much  damaged  by  a  motion 
in  the  House  of  liords  respecting  his  appointment  and  remo- 
val of  magistrate.      "  Many   gentlemen   of  good   estates 
and  ancient  families  had  been  of  late  put  out  of  the  commis- 
Mon,  for  no  other  visible  reason  but  because  they  had  gone  in 
beartily  to  the^Revolution,  and  had  continued  zealous  for  the 
late  King.     This  seemed  done  on  design  to  mark  them,  and 

*   It  St  Tr.  695—890.;  6  ParL  Hist  376—436. 
t  Burnet,  iv.  122. 
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CHAP*     to  lessen  the  interest  they  had  in  the  elections  of  members  of 

CX.fI 

^    parliament :  and,  at  the  same  time,  men  of  no  worth  nor 

estate,  and  known  to  be  ill  affected  to  the  Queen*6  title,  and 
t^  the  Protestant  snccession,  were  put  in,  to  the  great  en« 
couragement  of  ill-designing  men.  An  address  was  moved 
to  the  Queen,  complaining  of  the  commissions  of  the  peace, 
in  which  the  Lords  delivered  their  opinion  that  such  as  would 
not  serve  or  act  under  the  late  King,  were  not  fit  to  serve 
her  Majesty."  *  In  the  course  of  the  debate,  it  came  out 
that  the  name  of  Lord  Somers  having  been  removed  from  all 
commissions  of  the  peace,  had  never  yet  been  restored,  even 
for  the  county  in  which  he  was  bom,  or  that  in  which  he 
resided.  The  vote,  which  was  carried,  amounted  to  an 
address  for  the  dismissal  of  the  holder  of  the  Great  Seal,  thus 
changed  with  having  abused  its  powers."  t 

If,  by  such  proceedings,  he  made  himself  obnoxious  to 
one  party,  he  ingratiated  himself  with  another.  But  he 
incurred  the  contempt  of  all  sides  by  his  vacillation  and 
pusillanimity  in  the  Aylesbury  case,  and  the  delays  in  the 
Court  of  Chancery  were  now  such  as  to  amount  to  a  denial 
of  justice. 
Oct  n.  For  all  these  reasons,  before  the  new  parliament  assembled, 

JJ^^*  ^     ^  the  Great  Seal  was  taken  from  him,  and  delivered  to  that  great 

Transferor  '  rr»i       t/* 

the  Great  orator,  lawyer,  and  statesman,  William  Cowper.  The  dif- 
^j^  ficulty  was  to  reconcile  the  Queen  to  this  transfer,  but  it  was 
Cowper.  at  last  accomplished  through  the  influence  of  the  Duchess  of 
Marlborough,  which  was  still  irresistible.  Sarah  represents 
the  whole  as  her  own  doing,  although  on  this  occasion  die 
was  only  acting  as  prompted  by  her  husband  and  Godolphin. 
*^  I  prevailed  with  her  Majesty  to  take  the  Great  Seal  from 
Sir  Nathan  Wright,  a  man  despised  by  all  parties,  of  no  use 
to  the  Crown,  and  whose  weak  and  wretched  conduct  in  the 

*  4  Burnet,  p.  53. 

f  Sir  Nathan,  nailed  to  the  woolsack  with  his  tongue  tied,  must  have  felt 
very  uncomfortable  during  this  debate  in  which  he  was  so  spoken  at.  Vonon, 
in  a  letter  dated  May  31.  1704,  thus  describes  it :  **  My  Lord  Keeper  bad  many 
rubs  given  him  about  persons  put  in  and  left  out  of  the  Commissions;  par- 
ticularly  that  my  Lord  Somers  was  left  out  of  the  Commission  of  the  Peace  of 
Worcestershire,  which  they  told  him  was  the  more  scandalous,  since  that  Lord 
had  sat  on  that  woolsack  with  more  reputation  than  those  that  came  either 
before  him  or  after  him.** 
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Court  of  ChADcery  had  almost  brought  his  very  office  into     CHAP; 
eontenapt"  *  ^^^* 

Duong  his  tenure  of  office  he  had  amassed  immense  wealth,  ^i[J~7of 
and  he  immediately  retired  to  one  of  the  estates  he  had  pur-  Sir  N. 
AmAy  Chaldecott,  in  Warwickshire.!     There  he  lived  in  ^"*''** 
oomplete  seclusion  till  he  died^  almost  forgotten^  on  the  4th 
of  August,  1721.  t 

He  was  buried  in  the  parish  church,  where  there   was  His  death 
erected  to  his  memory  an  el^ant  tablet  of  white  marble,  ""*•>""*'• 
beating  his  arms  finely  emblazoned,  with  his  motto  ^'  Ujnica 
▼laxua  NOBiL.iTAS,''  and  the  following  inscription : — 

M.  s. 

TKMvoBtLu  TiRi  D.  NATHAN  WRIGHT,  Eq  a0r. 

QUI  QUINQUK  ANNOS 

MACIBTEATU  FinfCTUS  DNI  CUSTOMS  M.  SIOILU  ANOUJB, 

iBQUUS  ET  INTEOES,  AC  TAMTO  NIHIL  IMPAR  MUNERI. 

SBDCCIM  PROPK  ANNOS,  QUOT  EXINPE  VIXIT, 

FAM^  BATUR  ET  QOAM  MODICI  COXVOS  VOTIS 

EX  ANIMO  RCRA  COLUIT  VICINA, 

PIUS  ET  HUMANUS, 

A  QUOQUE  BONO  ET  PBUDKNTI  DBSIDERATI88IMUS 

QBIIT  AU6USTI  4°  ANNO  DNI  1721.  JBTAT  SUJK  68/* 

We  need  not  dispute  that  he  was  amiable  in  private  life,  ChRracters 
bat  it  is  only  the  piety  of  a  descendant,  which  could  prompt 
the  assertion,  that  he  was  **well  qualified  for  his  office.'' 
Another  panegyrist  is  John  Dunton,  who,  after  extolling  his 
talents  and  virtues,  says,  "  In  a  word,  he  excels  in  every 
grace ;  but  his  great  humility  is  the  most  shining  character  of 
all  his  actions,  and  his  large  charity  the  most  useful : "  un- 

*  She  adds,  satirically :  *'  His  removali  however,  was  a  great  loss  to  the 
Cbvrah,  for  which  he  bad  ever  been  a  warm  stickler.  And  this  loss  was  the 
BDore  sensibly  lelt,  as  his  successor,  my  Lord  Cowper,  was  not  only  of  the  Whig 
psrty,  but  of  such  abilities  and  integrity  as  brought  a  new  credit  to  it  in  the 
Mtvo." — «<  Account  of  her  Conduct,**  p.  159. 

f  He  likewise  bought  Brokesly,  Hurtshill,  and  other  large  estates  in  Leices- 
tershire.—  Nich.  Leicest.  iiL  194.;  iv.  1036. 

I  It  has  been  supposed  that  he  resumed  his  practice  at  the  bar,  because,  in 
December,  1710,  Catherine  Hall,  Cambridge,  having  taken  the  opinion  of  Sir 
Edward  Nortbey,  the  Attorney  General,  on  a  question  in  which  they  were  in- 
terested, stated  that  they  were  in  possession  of  an  opinion  given  at  the  same  time 
b)'  Sir  Nathan  Wright,  in  which  he  referred  to,  and  expressed  his  concurrence, 
in  the  opinion  of  Sir  £.  Northey.  But  the  Ex- Lord  Keeper  must  have  been 
coosoltciid  only  as  a  friend  of  the  College ;  and,  as  his  opinion  co$t  nothing,  accord- 
ii^  to  the  well-known  maxim,  probably,  it  wa$  worth  nothing.  See  2  Russ.  & 
MyL  Ch.  Rep.  599. 
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fortunately  adding  this  olim&x^  ^*  and  Mr.  Luke  Duirtoii)  mf 
brother,  had  an  honourable  post  by  his  recommendation.''* 

Burnet  says :  '*  Wright  was  a  zealot  to  the  party,  and  Was 
become  rery  exceptionable  in  all  respects:  money,  as  was 
said,  did  every  thing  with  him ;  only  in  his  Court  I  never 
heard  him  charged  for  any  thing  but  great  slowness,  bj 
which  the  Chancery  was  become  one  of  the  heaviest  grievances 
of  the  nation.f  He  was  sordidly  covetous,  and  did  not  at  all 
live  suitaUy  to  that  high  post.  H^  became  extremely  rioh, 
yet  I  never  heard  him  charged  with  bribery  in  his  Court,  but 
there  was  a  foul  rumour  with  relation  to  the  livings  of  the 
Crown  that  were  given  by  the  Great  Seal,  as  if  they  were 
set  to  sale  by  the  officers  under  him."  J 

In  Davis's  Characters  of  the  Court  of  Queen  Anne,  th^^ 
is  the  following  account  of  him :  "  Sir  Nathan  Wright  is 
son  of  a  clergyman ;  a  good  common  lawyer,  a  slow  Chancellor, 
and  no  civilian.  Chance  more  than  choice  brought  him  the 
Seals."  §  Granger  says,  ^^  He  was  one  of  those  characters 
that  sometimes  chance  makes  great.  When  Lord  Somers  re- 
signed, never  was  such  a  change.  The  very  men  who  had 
erected  were  ashamed  of  worshipping  the  idol  they  had 
set  up.  This  weak  but  incorruptible  man  presided  in 
Chancery  until  1705,  when  he  was  fairly  hooted  out  of  it,  and 
Cowper,  a  luminary,  succeeded  him.  What  a  figure  does  he 
make  between  two  such  characters  as  Somers  and  Cowper  ?"| 

To  show  his  wit,  as  well  as  his  honesty,  an  anecdote  of 
him  is  related  which  I  must  not  suppress,  lest,  in  not  dis- 
covering point  in  his  joke,  the  dulness  should  be  imputable 
to  the  biographer.  "  A  watchmaker  who  had  a  cause  de- 
pending in  Chancery,  a  day  or  two  before  it  was  likely  to 
come  on,  sent  the  Lord  Keeper  a  present  of  a  very  fine 
time-piece,  but  the  upright  Judge  returned  it,  with  this 
message :  ^  /  have  no  doubt  of  the  goodness  of  the  piece,  but 
it  has  one  motion  too  much  for  me.' "  IT 

While  he  was  at  the  head  of  the  law,  there  was  a  con- 
siderable improvement  introduced  into  the  administration  of 
criminal  justice,  the  credit  of  which  may  be  due  to  him, 

♦  Life  and  Errors,  p.  428.  t  Burnet,  ir.  55.         %  Ibid.  iv.  122. 

§  Swift  in  hb  notes  on  this  work,  adds  **  very  covetous.** 
U    Granger,  by  Noble,  i.  35.  t   ^^^^* 
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although,  from  his  having  no  voice  in  parliament,  we  do  not     CHAP. 
exactly  know  how  he  viewed  it.     In  early  ages,  a  person 


accoBed  of  treason  or  felony  was  not  allowed  to  produce  wit-  improve- 
newes  in  his  defence ;  and  down  to  the  beginning  of  the  ment  in 
mga  of  Queen  Anne,  although  witnesses  might  be  heard  trials  in  al- 
for  the  prisoner,  they  were  examined  unsworn,  so  that  little  lowing  wit- 
atioition  was  paid  to  their  testimony.  But  by  1  Anne,  stat.  the  pri- 
2,  a  9.,  it  was  enacted,  "  that  in  all  cases  of  treason  and  felony  «>ner  to  be 

,  examined 

witnesses  (or  the  prisoner  shall  be  examined  upon  oath,  in  on  oath, 
like  manner  as  the  witnesses  against  him."     So  slowly  does 
prejudice  give  way,  that  near  a  century  and  a  half  still 
^psed  before  he  was  allowed  the  benefit  of  counseL 

Sir  Nathan  Wright  was  sufficiently   eminent  as  Lord  Satire  upon 
Keeper  to  be  made  the  subject  of  a  satire,  entitled  "  The  *""* 

COUNTBT  PilBSON'S  HONEST  AdTICE  TO  THAT  JUDICIOUS 
LaWYEB   and   WORTHY   MiNISTEB   OP    StaTE,   MY   LORD 

Ee£FBB  Wright,"  of  which  the  following  may  be  taken  as 
a  iiir  specimen :  — 

**  Be  wise  as  Somerset,  as  Somers  brave. 
As  Pembroke  airy,  and  as  Richmond  gr&Te, 
Humble  as  Orford  be,  and  Whartons*  zeal 
For  Church  and  Loyalty  would  6t  thee  well. 
Like  Saniro  I  would  have  thee  love  the  Church, 
He  scorns  to  leave  his  mother  in  the  lurch ; 
For  the  well  governing  your  family 
Let  pious  Haversham  your  pattern  be, 
And  if  it  be  thy  fiite  again  to  marry, 
And  S — q — r's  daughter  will  thy  year  out  tarry, 
May'st  thou  use  her  as  Mohun  his  tender  wife, 
And  may  she  lead  his  virtuous  Lady's  Life : 
To  sum  up  all,  Devonshires*  Chastity 
Bolton's  Merit,  Godolphin's  Probity, 
Halifax  bis  Modesty,  Essex's  Sense, 
Montague's  Management,  Culpepper's  Pence, 
Tenison's  Learning,  and  Southampton's  Wit, 
Will  make  thee  for  an  able  statesman  fit" 

Soon  after  came  out  "The  Locusts,  or  Chancebt 
PAiKTED  to  the  Lipe,  A  PoEM."  The  poet,  after  praising 
some  of  the  common-law  judges,  thus  proceeds : — 

**  Enough  of  law,  my  Muse,  now  Satyr  rise  Another 

And  riiow  how  Cbanc'ry*s  stockM  with  villanies ;  Satire. 

Let  Wtter'st  gall  for  ink  supply  thy  pen. 
Spare  not  their  crimes,  but  lash  the  worst  of  men ; 
Accursed  crew  1  oh  !  could  I  make  'em  feel 
My  biting  words  like  wounds  of  perfect  steeU 
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(;|{^p.  That  on  their  harden*d  consciences  I  may 

CXII,  Like  the  tonnenting  vulture  ever  prey  : 

Or  punish  them,  as  Midas  was  of  old, 
^^""■"^"^  By  turniog  every  limb  of  them  to  gold.** 

He  then  comes  in  ironical  strains  to  the  Lord  Keeper,  and 
the  reforms  of  the  Court  of  Chancery : 

<*  Hold,  Satyr,  stop  the  venom  of  thy  sting ; 
Rise,  brighter  Muse,  and  of  TaRBONtus  sing ; 
Tell  all  the  world  how  justice  fills  that  seat. 
Makes  England  happy,  and  Texbonios  great 
Does  he  not  guide  his  conscience  by  the  law. 
And  by  that  conscience  keep  base  rogues  in  awe  ? 
Devouring  Harpies,  that  for  gold  would  sell 
Their  country,  office,  or  themselves  to  hell. 
But  he  their  crimes  with  vengeance  will  pursue. 
And  give  to  them,  as  to  the  just,  their  due. 
See  but  how  bankrupts  are  twice  bankrupt  made 
By  double  fees,  and  by  the  subtle  trade 
Of  secretaries,  sealers,  clerks,  and  knaves, 
Hiat  lord  it  o'er  poor  suitors  as  their  slaves. 
But  let  such  in  eternal  flames  expire, 
Gorgons  and  Hydras  and  Chimeras  dire.** 

Hit  arms.  j  f^^j  every  disposition  to  do  justice  to  this  successor  oS 
k  Becket,  Wolsey » and  Bacon ;  but  I  really  can  find  little  more 
to  relate  of  him,  except  that  his  arms  were,  ^^  Azure,  two  ban, 
argent,  in  chief  three  leopards'  heads  cabossed,  or :  Crest,  a 
dragon's  head  coup6,  or,  issuing  out  of  a  ducal  coronet,  or." 
Let  me  add,  ^^  He  was  a  plain  man  both  in  person  and  con* 
versation,  of  middle  stature,  inclining  to  fat,  with  a  broad 
face,  much  marked  by  the  small-pox."  * 

His  son  rose  to  be  Clerk  of  the  Crown  in  the  Court  of 

Chancery ;  but  I  cannot  find  that  the  family  ever  gained 

any  higher  distinction. 

Farewell  to       J  ]^Qpg  J  ^^y  no^^  ^ith  a  Safe  conscience,  dismiss  the 

Keeper        worthy  Serjeant.      No  blame  is  imputable  to  him.     The 

Wright       marvel  is  that  the  Tory  party,  having  at  this  time  to  boast  of 

a  Harcourt  and  other  accomplished  lawyers  as  adherents, 

should  so  long  have  submitted  to  tlie  degradation  of  such  a 

Lord  Keeper. 

"  Paulo  migora  canamus !  ** 


•  Nich.  Leicest.  iii.  215.  et  $sq. 
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CHAPTER  CXIII. 

LIFE  OF  LORD  CO^VPER  FROM  THS    BIRTH    TILL    HIS  APPOINTMENT 
AS  LORD  KEEPER. 

We  now  come  to  a  holder  of  the  Great  Seal  whose  repu-     SS^t?* 
tation  ever  outran  his  promotion,  who  was  a  credit  to  his  '_ 


land. 


party,  and  who  conferred  lasting  benefits  on  his  country.  Former 
His  Life,  if  written  near  his  own  times,  might  have  been  Jf^^"'*^ 
most  interesting ;  but  the  task  has  been  neglected  till  it  in  Eng- 
must  be  performed  imder  great  disadvantages.  Very  un- 
accountably, from  the  latter  end  of  the  seventeenth  century 
till  past  the  middle  of  the  eighteenth,  biography  was  a  de* 
pirtment  of  literature  almost  entirely  neglected  in  England. 
Little  curiosity  seems  during  that  period  to  have  existed 
respecting  the  private  history  of  men,  however  distinguished 
in  literature,  in  statesmanship,  or  in  magistracy.  Before  the 
last  work  of  Dr.  Johnson,  the  English  public  had  known  no 
nwre  of  many  of  their  eminent  poets  than,  till  very  recently, 
they  knew  of  many  of  their  eminent  lawyers.  What  is  to 
be  discovered  of  the  Chancellors  of  Anne  and  George  L 
mmt  be  searched  for  in  authors  who  have  incidentally  men- 
tioned them,  or  in  family  papers  casually  preserved,  —  and 
much  relating  to  them,  which  might  have  been  both  amusing 
and  instructive,  has  irrecoverably  perished.  * 

*  ^'Hie  lives  of  such  eminent  men,**  said  Lord  Henley  in  1833,  **as  Lord 
Someri  and  Lord  Hardwicke,  have  been  written  in  a  manner  totally  unworthy 
of  their  high  reputation.  Of  Lord  Nottingham,  Lord  Holt,  nay,  even  of  the 
great  Lord  Mansfield,  we  have  still  but  meagre  and  unsatisfiuitory  accounts ; 
whilst  of  the  Chancellors  Cowper,  Harcourt,  Macclesfield,  King,  and  Talbot — 
all  considerable  judges  and  statesmen  in  their  time,  and  principal  actors  in  the 
graat  political  events  of  their  day  —  we  have  little  information  beyond  the 
scBurty  notices  of  the  Peerage."  —  Life  of  Lord  Northinffton,  p.  3.  Since 
Lacd  Henley's  complaint.  Lives  of  Lord  Cowper  and  several  other  eminent 
Judges  have  appeared  in  the  Law  Magazine,  and  have  been  re-published 
^  my  friend  Mr.  Welsby.  lliough  necessarily  labouring  under  the  defect  io 
wbicfa  I  have  referred,  they  display,  as  might  be  expected,  talent  and  research, 
•ad  I  have  often  been  indebted  to  them.  It  is  only  because  J  enjoy  more 
leisure,  and  I  have  been  furnished  with  a  large  body  of  original  materials,  that 
I  venture  to  continue  to  execute  the  plap  I  bad  announced  of  writing  the  Lives 
VOL.  IV.  S 
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William  Cowpcr  is  a  rare  instance  of  a  man  bom  to  here- 
ditary rank  and  competent  fortune  rising  to  great  distinction 
in  the  profession  of  the  law  in  England.  He  was  the  eldest 
son  of  a  Baronet  of  ancient  descent,  and  possessed  of  good 
landed  estates  in  Kent  and  in  Hertfordshire. 

In  the  reign  of  Edward  IV.  the  fiamily  was  seated  at 
Strode^  in  Kent.  Soon  after  the  accession  of  James  L, 
William  Cowper,  the  head  of  it,  while  yet  a  very  young  man, 
was  made  a  Nova  Scotia  Baronet, —  I  presume,  for  the  pe- 
cuniary consideration  usually  demanded  when  that  order  waa 
instituted.  Afterwards,  being  a  favourite  of  Charles  I.,  an 
English  baronetcy,  then  considered  a  higher  distinction,  was 
conferred  upon  him.  He  is  chiefly  memorable  for  being  the 
first  of  the  line  who  rhymed*;  he  erected  a  monument  to 
the  author  of  the  "  Ecclesiastical  Polity,"  bearing  this  epitaph 
of  his  own  composition :  — 

«  Tho'  nothing  can  be  spoke  worthy  his  fiime. 
Or  the  remembrance  of  that  precious  name, 
Judicious  Hooker ;  tho*  this  cost  be  spent 
On  him  that  hath  a  lasting  monument 
In  his  own  books  ;  yet  ought  we  to  express 
If  not  his  worth,  yet  our  respectfulness." 

When  the  civil  war  broke  out,  he  adhered  to  the  royal 
cause,  and,  with  liis  son  John,  he  was  long  imprisoned,  by 
order  of  the  parliament,  in  Ely  House,  Holbom.  There 
John  died,  leaving  an  infant  son,  William,  who  was  the  father 
of  the  Chancellor.  Old  Sir  William,  when  liberated,  retired 
to  Hertford  Castle,  which  he  had  purchased  and  fitted  up  as 
a  private  dwelling.  Having  seen  the  great  evils  which  had 
arisen  from  carrying  to  excess  high  church  and  high  preroga- 
tive principles,  —  although  an  old  cavalier,  he  instilled  a  love 
of  civil  and  religious  liberty,  as  well  as  of  a  monarchical  form 
of  government,  into  the  mind  of  his  grandson,  who  became  a 
distinguished  "  Whig,"  when  this  designation  was  first  applied 
to  a  party  in  the  state  —  and  from  whom  sprung  a  long  suc- 
cession of  distinguished  Whigs.     The  first  baronet  having 

of  all  the  Cliancellors  down  to  the  reign  of  George  IV.  —  I  likewise  take  this 
opportunity  of  acknowledging  the  valuable  assistance  which  I  have  on  severs! 
occasions  received  firom  Mr.  Townsend's  «*  History  of  the  House  of  Com* 
mons." 

♦  Cowper  the  poet  was  lineally  descended  from  him. 
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died  at  the  age  of  eighty-two,  his  heir  soon  after  married  •  chap. 
Sarah^  daughter  of  Sir  Samuel  HoUed,  of  London,  merchant,     cxiii. 
»lady  of  gieot  accomplishments,  who  took  unwearied  pains 
with  the  education  of  her  diildren*     The  eldest  of  these  was  His  birth. 
William,  the  suhjeot  of  this  memoir,  bom  in  the  castle  of 
Hertford  in  the  year  1664.     His  baptismal  register  has  not 
beea  found,  and  the  exact  day  of  his  birth  cannot  be  ascer- 
tained.    His  parents  afterwards  resided  chiefly  in  London. 

Having  been  taught  to  read  by  his  mother,  he  was  sent  to  At  school, 
a  private  school  at  St.  Alban's.  There  lies  before  me  the 
ODgiiial  of  a  letter  written  by  him  when  eight  years  of  age, 
which  I  cannot  resist  my  inclination  to  copy,  as  the  earliest 
known  composition  of  him  who  afterwards  refuted  Boling- 
broke's  most  powerful  paper  in  the  *^  Examiner,"  and  mate- 
rially influenced  the  destinies  of  the  empire : 

"  Dear  Mother, 
"  I  thanke  you  for  my  Bow  and  Arrows,  which  I  shall  from  him 
never  use  But  when  my  master  Gives  us  leave  to  play.    I  ^^ 
shall  hereafter  take  more  care  of  my  spelling  and  writing 
even  without  ruled  lines.      My  mistress  was  well  brought 
to  Bed  of  a  Daughter  on  Sunday  was  Seaven-night,  who 
18  to  be  Christened  to  day.     I  hope  my  Brothers  John  and 
Spencer  are  both  very  well.      I  present  my  humble  Duty 
to  my  Father  and  Mother,  with  my  love  to  my  Brothers,    . 
remaining 

**  Your  ever  obedient  Sonne, 

**  William  Cooper.* 

"St  Albans,  Oct.  27.  1672.- 

At  this  school  he  continued  at  least  till  the  5th  of  August, 
1675,  as  there  is  a  letter  by  him  written  from  it  on  that  day 

*  Sie,  although  in  his  subsequent  letters  he  always  signs  his  name  CowPEa. 
They  are  all  directed  — 

"These 

For  my  erer  Honoured 

Mother  the  Ladt  Cowrca, 

At  her  house  in  the 

Charter  hous  Yard 

in 

London.*' 

Tb«y  are  vritten  Tcry  distinctly  in  large  text  —  giving  earnest  of  the  beautiful 

bud  which  Lord  Cowpcr  acquired,  and  always  retained. 

s  2 
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A.  n.  1682. 
Entered  at 
the  I'emple^ 


His  early 
licentious- 


Groundless 
charge 
of  bigamy 
against 
bim. 


to  his  mother^  showing  that  he  had  been  aiming  at  a  more 
formal  style^  which  she  had  not  approved  of  and  had  sus- 
pected to  be  the  composition  of  the  usher :  **  Indeed,"  says 
he,  "  the  other  letter  was  my  own  indicting,  and  I  thoHght 
I  had  pleased  you  mighty  well,  but  since  you  like  the  odier 
stile  best,  I  will  wright  so  hereafter." 

From  this  time  till  he  was  entered  of  the  Middle  TemjJe, 
hardly  any  thing  is  known  of  his  education  or  his  history. 
He  certainly  never  was  at  any  university,  and  it  is  doubtful 
whether  he  ever  was  at  a  public  school,  although,  from 
evidence  given  on  his  brother's  famous  trial  at  Hertford  for 
murder,  there  seems  reason  to  think  that  they  were  both  f<Mf 
some  years  at  Westminster.  Whatever  was  the  nature  of  his 
tuition,  he  became  an  elegant  scholar,  and  he  acquired  a 
taste  for  polite  literature,  which  adhered  to  him  through 
life.* 

In  his  eighteenth  yeaar  he  became  a  Templar,  more  with  a 
view  of  mixing  with   the  good   society  and   acquiring  the 
fashionable  accomplishments  for  which  the  Inns  of  Court 
were  still  celebrated,  than  of  professionally  studying  the  law. 
But  he  made  the  acquaintance  of  some  black-letter  lawyers 
of  agreeable  manners,  who  gave  him  a  liking  for  their  craft, 
and  he  had  fits  of  severe  application  to  legal  and  constitu- 
tional lore.     Afterwards  he  fell  into  bad  company,  and  was 
seduced  into  haunts  of  dissipation.     His  morals  for  a  time 
were  much  corrupted,  and  he  formed  a  connection  which  was 
the  pretence  for  the  charge  subsequently  so  boldly  and  perti- 
naciously brought  forward  against  him,  that  he  was  guilty  of 
bigamy.     He  had  for  his  mistress  a  young  lady  in  rather 
a  respectable  situation  of  life,  whose  family  live^l  near  his 
father's  residence  in  Hertfordshire  f;  and  she  is  said  to  have 
brought  him  two  diildren,  a  son  and  a  daughter,  the  former 


*  Mrs.  Manley,  speaking  of  his  father  under  the  name  of  VofyMme,  m  her 
calumnious  manner,  says  —  **  Whether  it  were  that  he  was  sordidly  coretous.  or 
that  he  could  not  spare  so  much  from  his  own  expences,  he  did  not  bestow  s 
liberal  education  upon  his  son,  but  bred  him  to  the  practice  of  the  law  in  that 
manner  that  is  the  least  generous  and  most  corrupt;  but  Herkakdo  (Lord 
Cowper)  had  natural  parts  that  surmounted  all  tliese  inconveniences.** — Ntw 
Atalantis,  i.  195.  Yet  her  friend  Swift  is  compelled  to  admit  that  "he  was 
what  we  usually  call  a  piece  of  a  scholar,  and  a  good  logical  reasoQer.** 

t  Miss  Elizabeth  Culling,  of  Hertingfordbury  Park. 
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of  whom  died  in  infancy,  and  the  latter  grew  up  to  woman-     CHAP, 
hood :  but  there  is  no  foundation  whatever  for  the  assertion 


tint  he  had  married  her;  and,  notwithstanding  the  calumnies 
of  Swifl  and  Mrs.  Manlej,  and  the  statement  with  which 
Voltaire  amused  Europe,  that  the  Lord  Chancellor  of  England 
practised  and  defended  polygamy,  he  had  dropped  all  corres- 
pondence with  this  lady  before  he  was  introduced  to  either  of 
the  two  wives  whom  he  successively  led  to  the  altar. 

The  first  of  these  was  Miss  Judith  Booth,  daughter  of 
a  Loodon  merchant,  a  young  lady  of  wit  and  beauty,  but  no 
Ibrtime.  I  will  give  a  specimen  of  a  yoimg  lawyer's  love- 
letter  in  the  reign  of  James  II. : 

"  To  Mrs.  Judith  Booth, 

"  Walbrooke, 
"  London. 

**  This  present.* 

**  Dearest  Madam, 
"  My  father  hath  been  with  me  and  employed  me  some  Love  letter 
port  of  this  afternoon  with  himself,  and  hath  ordered  me  to  ^j^'  ^"^ 
make  some  inquiries  after  a  servant ;  so  that  I  must  be  worse 
timn  my  desire  in  not  seeing  you  this  afternoon.     I  wish  my 
thoughts  that  are  so  often  with  you  when  I  am  not,  were 
not  invisible :  then  you  might  save  yourself  the  trouble  of 
reading  such  like   notes,    and  see  at  one  view  how  discon- 
tented and  vexed  they  are  when  I  cannot  waite  on  you.  You 
would  see  how  forward  and  impatient  they  grow  under  any 
other  business,  and  I'm  sure  without  farther  apology  would 
excuse  me  and  forgive  my  absence  for  their  very  looks.    But 
since  this  cannot  be,  be  so  good  as  to  think  'em  truly  and 
plainly  expressed  in  this  paper  of 

"  Your  very  humble  and  affectionate  Servant, 

**WlLL.  CowPER. 
«  Temple,  June  19.  —86." 

The  match  was  an  imprudent  one,  for  he  was  still  only  a 

*  He  asnally  writes  this  compUmentary  word  in  a  contracted  form,  at  the 
ngfat  haxMi  botcom  corner  of  the  letter,  thus ;  **  pEsent.**  When  he  was  a  mem- 
ba  of  partianient,  on  the  opposite  comer,  he  wrote  **  Frank,  W.  Cowper,"  or 
«  Free,  W.  Cowpcr.- 

8  3 
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law  student  with  the  prospect  of  his  profession  being  to 
him  a  source  of  expence  rather  than  of  profit.  His  father  was 
still  a  young  man,  and  had  other  sons  to  provide  for.  Never- 
theless after  a  year's  courtship,  and  before  he  was  called  to  tbe 
bar,  the  marriage  was  celebrated.  Though  deeply  regretted 
by  his  family,  it  proved  his  salvation,  and  it  may  be  con- 
sidered the  foundation  of  all  his  future  prosperity.  Mrs. 
Cowper  was  soon  **  as  women  wish  to  be  who  love  their 
lords,**  and  he  saw  that  she  and  her  children  must  for  years 
depend  almost  entirely  upon  his  exertions.  He  therefore 
forthwith  set  himself  steadily  and  doggedly  to  work  to  fit 
himself  to  practise  as  an  advocate  in  Westminster  HalL  No 
one  ever  had  by  nature  ^per  qualities  for  that  profession— 
a  handsome  figure,  a  most  intelligent  and  winning  counte- 
nance, a  silver-toned  voice,  a  quick  perception,  a  lively  ima- 
gination, and  ^^  a  head  for  the  law."  He  gained  considerable 
distinction  in  the  " mootSy^  which  still  went  on  under  the 
cloisters  in  the  Temple,  and  great  expectations  of  his  future 
success  were  formed  by  those  who  knew  him  best. 

In  Trinity  Term,  1688,  he  was  called  to  the  bar,  and 
in  a  few  days  he  had  his  first  brief —  which  was  to  make 
a  motion  of  some  importance  in  the  Court  of  King's  Bench. 
His  wife  was  then  on  a  visit  to  his  father  in  the  country,  and 
he  sent  her  an  account  of  his  performance  in  a  letter  thus 
addressed: 

"  To  Mrs.  Judith  Cowper,  at 
"Hertfort  Castle, 

«  Present. 
"  I  have  to  tell  you,  my  dear  Judith,  that  I  have  made  my 
.  maiden  motion  in  the  King's  Bench,  and  that  by  the  help  of 
count  of  his  self- Dcrsuasion   and  reasoning?  with  myself,  without  much 

first  motion      ^     ,      ,      ,  /.  ,  -r  n      .      i.       -i  »▼  ■  . 

in  the  of  the  bashtumess  I  am  naturally  mclmed  to.     Upon  asking 

the  standers-by  their  opinion  of  my  Performance,  they 
only  found  fault  that  I  did  not  interweave  what  I  said  with 
civill  expressions  enough  to  his  Lordshipp,  as  *  May  it  please 
your  Lordship'p^  and  ^  I  am  humbly  to  move  your  Lordshipp^ 
and  the  like.  But  that  fault  will  be  amended  for  the  future, 
and  to  that  end  you  shall  find  me  begin  to  practis  my  extra- 


CaUedto 
the  bar. 


Letter  to 
his  wife, 
with  an  ac- 


Court  of 

King's 

Bench. 


Digitized  by 


Google 


LOBD   COWPEB.  263 

ordinary  civility  on  your  sweet  self.     I  delivered  your  letter     chap. 

to  your  Father  with  my  own  hand,  who  is  very  well  except  ' 

that  his  leg  begins  to  trouble  him  a  little  again.  I  was  yes- 
terday in  the  afternoon  to  see  my  Lady  Parker  who  is  very 
well,  and  sends  her  service  to  you  all  at  Hertford.  I  must 
keep  room  to  present  my  Duty  to  my  dear  Mother,  and  to 
sobscribe  myself  as  in  duty  bound, 

"  Your  very  faithM  and  obedient  Husband, 

"Will:  Cowper^ 

«  Middle  Templp,  June  28.  — 88." 

He  chose  the  Home  Circuit,  which  began  soon  after,  and  Hi»  rise  on 
at  Hertford  he  had  several  briefs ;  but  he  was  made  more 
nervous  than  he  had  been  in  the  Court  of  King's  Bench,  by 
his  mother,  and  his  wife,  and  a  party  of  ladies  whom  he  knew, 
commg  from  the  Castle  and  placing  themselves  near  the 
Judge  on  the  Bench  to  hear  him  plead.  However,  his  cou- 
rage rose  as  he  advanced,  and  he  acquitted  himself  to  their 
satisfaction,  taking  care  to  interlard  his  speech  with  a  suf- 
fident  number  of  "  May  it  please  your  Lordshipps.'*  He  did 
not  make  enough  to  pay  his  expences  at  Chelmsford,  Maid- 
stone, Horsham,  or  Ejngston,  but  he  had  a  little  sprinkling 
of  business  at  each  of  these  places  ;  and  upon  the  whole  he 
felt  encouraged  by  the  start  he  had  made. 

When  Michaelmas  Term  came  round,  the  laws  were  silent  *.»•  less. 
amidst  arms.      On  the   5th  of  November,  the  Prince  of  of  the  "^ 
Orange  landed  at  Torbay.  Prince  of 

Young  Cowper,  early  taught  by  his  father.  Sir  William,  ^"^^' 
the  true  principles  of  the  constitution,  had  indignantly  beheld  raises  a  vo- 
the  tyrannical  acts  which  marked  the  close  of  the  reicm  of  '""^^"^  , 

''  ,       ,  ,  *^   .         corps  and 

Charles  II.,  and  the  systematic,  incurable  despotism  which  marches  to 
threatened  the  permanent  overthrow  of  the  religion  and  *^**'***"' 
liberties  of  the  people  since  the  accession  of  the  reigning 
Sovereign.  He  saw  no  possibility  of  redress  from  the 
ordinary  means  prescribed  by  the  law ;  he  thought  that  the 
original  contract  between  the  King  and  the  people  was 
broken;  and  he  declared  that  resistance  being  necessary,  and 
on  accountK)f  the  spirit  displayed  by  the  people  being  likely 
to  be  effectual,  it  had  become  a  right  and  a  duty.     So  enthu- 
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elastic  was  he,  that  he  induced  his  brother  Spencer,  and 
several  other  young  gentlemen  who  shared  his  sentiments,  to 
the  number  of  twenty-eight,  to  form  themselves  into  a  litde 
volunteer  corps,  and  arming  themselves  in  the  best  way  they 
could,  to  march  under  his  command  that  ihey  might  join  the 
Deliverer.  James  was  still  at  Whitehall,  struggling  to  nuuntiuQ 
his  authority,  when,  in  the  beginning  of  December,  they  set 
forward,  and  it  was  thought  that  a  battle  might  be  necessary 
before  he  could  be  expelled.  Cowper  sent  to  his  wife,  in  the 
form  of  a  journal,  a  minute  account  of  this  expedition. 
Unfortunately  the  beginning  of  it  is  lost,  but  I  am  enabled 
to  lay  a  subsequent  part  of  it  before  the  public.  From 
James's  flight  the  expected  campaign  had  been  turned  into 
an  ovation : 

*«  Windsor,  Saturday*  IK.  15^88. 

*^  The  continuall  hurry  wee  have  been  in,  &  our  not 
coming  to  post-towns  at  convenient  times,  have  hitherto 
hinderd  me  fro  writing  since  my  last,  fro  Ailesbury:  Fro 
whence  wee  sett  out  on  Tuesday  last,  &  dining  at  Thame, 
came  about  5  in  y®  evening  safe  to  Oxford;  in  this  day's 
journey  I  came  to  understand  that  our  delays  at  London 
were  fortunate,  for  y*  day  before  a  party  of  12  of  y*  King's 
horse  had  been  as  far  as  Wheatly  Bridge,  within  6  miles  of 
Oxford,  to  rob  or  intercept,  w**  Bridge  was  our  way  ne- 
cessarily: att  y*  gate  of  Oxford  wee  were  stopt  by  a  guard 
of  y®  town  militia  and  disarmed,  &  it  being  put  to  my 
choice  who  of  several!  Lords  that  were  in  town  wee 
would  wait  on,  I  chose  L*  Lovelace,  who,  knowing  my  name 
and  business,  dismist  me  &  company  w***  civility  and  arms 
returned:  I  found  y*  University  preparing  an  entertainment 
of  musick  for  y®  Prince  (who  they  expected  the  next  day  fro 
Abington),  at  y*  Theatre  &  a  Dinner  at  Christ  Church 
College,  but  y®  news  of  y®  K*  departure  coming  at  12  at 
night,  y®  Prince  sent  word  to  Oxford  of  y*  alteration  of  his 
intentions  &  y*  he  would  march  y®  next  day  to  Wallingford 
(9  miles  fro  Oxford)  for  London;  so  y*  on  Wednesday 
morning  wee  went,  &  about  2  that  day  mett  y®  Prince  at 
Wallingford,  where  wee  saw  him  dine  at  a  little  Inn  w***  great 
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variety  of  meat  and  sawces,  sweetmeats,  etc,  w«**  it  seems  is  CHAP. 

•  •       •  CXIII 

part  of  7®  fatigue  wee  admire  in  great  Generals ;  he  lay  at  y^ 


Mayor's  house.  The  next  day  being  Thursday,  he  rode  all  y*' 
way  a  foot-pace  fro  thence  to  Henley,  w**^  a  small  guard  of 
about  12  horse,  but  a  very  large  attendance  of  Lords  & 
Gentry,  and  abundance  of  acclamations  and  expressions  of 
joy  fro  y^  country  People.  Fro  thence  on  fryday  wee  came 
with  y®  Prince  to  Windsor  Castle,  where  he  was  received 
with  usuall  expressions  of  joy,  w**  is  now  unfeigned.  I 
have  hitherto  quartered  in  y®  same  town  w***  y®  Court  with- 
out difficulty,  &  intend  now  to  stay  till  y®  Prince  comes  to 
London :  you  cannot  conceive  y®  pleasure  there  is  in  seeing 
y*  fountain  of  this  Happy  revolution,  and  y®  new  face  of  things 
at  Court,  where  is  nothing  of  y®  usuall  affectation  of  Terror, 
but  extreme  civility  to  all  sorts  of  People;  you  shall  see 
country  women  admitted  to  sec  him  dine,  &  as  many  t)f  y® 
Nobles  &  Principall  men  as  there  is  rome  for  dine  w***  y® 
Prince  covered.  I  omitt  private  particulars,  because  I  hope 
twill  not  be  long  till  I  see  you  at  London,  w®^  I  guess  will 
be  on  Tuesday ;  y®  Prince,  I  am  informed,  stays  here  to  day, 
how  much  longer  I  cant  certainly  telL  The  army  is  much 
short  of  y®  opin:  you  conceived  of  it  at  London  as  I'm 
informed,  &  y®foot  I  see  are  very  little  men.  S^  H.  Ashurst 
has  ventured  to  come  hither.  The  coach  by  w*^^  I  send  is 
near  going.     We  are  all  very  well." 

This  must  be  considered  an  important  historical  document.  Manners  of 
giving  a  most  lively  picture  of  public  feeling  in  the  great  ^^jePrincc 
crisis  of  our  fate  as  a  free  nation.  The  reader  will  probably 
be  surprised  by  the  language  respecting  "  the  usual  affect- 
ation of  terror,"  contrasted  with  "  the  extreme  civility  to  all 
sorts  of  people,"  now  supposed  to  be  shown  by  the  future 
King, —  for  Charles  IL  was  partly  redeemed  from  his  vices  by 
his  extreme  affability,  and  even  James  we  regard  as  rather 
amiable  in  private  life, —  while  William's  reserve  and  frigid 
manners  from  the  commencement  of  his  reign,  and,  as  is 
generally  believed,  from  the  moment  of  his  landing,  cast  a 
shade  upon  his  virtues,  and  greatly  impaired  his  influence 
and  his  usefulness.  But  we  must  make  some  allowance  in 
the  exultation  of  victory  for  the  youthful  patriot  to  whom 
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the  8ccne  on  which  he  looked  back  had  darker  horrors 
breathed  over  it,  and  who  saw^  in  rosy  tints,  all  that  was 
around  him  and  before  him. 

There  is  likewise  an  interesting  account  of  this  expedition 
in  a  MS.  in  the  handwritbg  of  Lady  Sarah  Cowper,  a 
daughter  of  the  Chancellor,  who  says  that  she  had  her  in-* 
formation  in  the  year  1726,  from  the  mouth  of  her  uncle 
Spencer.  She  gives  some  anecdotes  showing  her  father's 
gallantry,  which  he  modestly  concealed :  —  "  When  they 
came  near  Oxford,  they  found  the  city  had  a  garrison,  and 
heard  the  King's  army,  said  to  be  about  20,000  men,  was 
encamped  just  by,  but  could  not  learn  whether  those  at 
Oxford  were  of  the  King's  or  Prince's  party.  Coming  upon 
the  bridge,  they  found  one  of  the  arches  broke  down,  and  an 
officer  with  three  files  of  musqueteers  came  up  to  them, 
presented  their  musquets,  and  asked  them  who  they  were 
for.  Twenty -seven  of  the  company  did  not  care  to  return 
an  answer,  fearing  lead  in  their  guts  if  these  soldiers  were  of 
the  King's  side ;  and  the  gentlemen  bad  only  pistols,  so  must 
have  engaged  with  great  disadvantage ;  but  my  father  seemed 
unconcerned,  and  spurring  bis  horse  forward,  flung  up  his  hat, 
and  cried  the  *  Prince  of  Orange ! '  which  was  answered  by 
the  soldiers  with  a  shout,  and  they  laid  planks  for  them  to 
enter  the  town,  and  they  were  conducted  to  Lord  Lovelace, 
who  kept  it  against  the  King.  They  stay'd  there  three  days, 
and  then  went  on  to  meet  the  Prince  of  Orange,  and  came 
into  London  with  him." 

When  William  and  Mary  had  been  placed  upon  the 
throne,  men  soon  returned  to  the  ordinary  occupations  of  life, 
and  William  Cowper  once  more  diligently  plied  his  profes- 
sion on  the  circuit  and  in  Westminster  Hall.  A  few  extracts 
of  letters  to  his  first  wife,  when  they  were  occasionally 
separated,  while  he  was  getting  on  at  the  bar,  will  be  inter- 
esting to  those  engaged  in  the  same  struggle,  and  may 
amuse  the  general  reader:  "I  envy  you  who  are  in  the 
country,  'tis  so  close  in  town ;  and  heartily  could  wish  myself 
with  you,  if  being  in  the  country  in  Term  time  would  not 
look  like  giving  over  the  profession."  f  *  *  *  "  As  for  my  boy,  I 


f  21st  June,  1690. 
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would  have  you  venture  and  hope  this  cast  of  the  die  may  CH  A^P. 
prove  fortunate,  for  in  all  applications  we  run  some  hazard, 
and  nothing  is  certainly  beneficial  to  a  child  but  the  care  of 
80  good  a  mother  as  I  am  sensible  you  are."  •)■♦•*«  Tuesday, 
six  in  the  afternoon.  Word  is  now  brought  me,  that  the 
great  cause  of  the  Farmers  of  the  City  Markets  is  set  down 
before  the  Lord  Chancellor  for  to-morrow.  If  it  comes  on 
in  the  morning,  I  will  be  with  you  (if  alone)  in  the  afternoon, 
though  I  have  two  Excise  causes  for  Friday  in  the  afternoon. 
The  trial  of  the  Pirates,  which  I  must  attend,  is  on  Monday 
next.  So  that  all  I  can  do  is  to  go  backwards  and  forwards 
to  show  my  willingness  to  be  with  you  as  much  as  I  can.  I 
know  all  this  does  not  satisfy  you,  but  this  and  more  I  could 
iill^,  for  my  story  is  true.  If  I  am  so  unfortunate  as  not  to 
be  credited,  I  know  no  way  to  help  that  but  your  coming  up 
to  see  if  it  be  so  or  no.  I  am  sure  I  had  so  much  rather  be 
with  you,  that  the  present  profit  would  not  tempt  me  from 
the  country,  if  it  were  not  for  the  consequence  of  throwing 
myself  altogether  out  of  the  little  good  business  I  have."  J  *  *  * 
[Prom  Kingston,  on  the  Spring  Circuit,  after  excusing  his 
not  writing  to  her  from  Horsham,  from  which  they  were 
obliged  to  send  the  letters  "  six  miles  to  meet  the  horse  post."] 
•*  I  write  to  you  from  this  place,  as  soon  as  I  arrive,  to  tell 
you  I  have  come  off  without  hurt,  both  in  my  going  and  re- 
turn through  the  Sussex  ways,  which  are  bad  and  ruinous 
beyond  imagination.  I  vow  'tis  a  melancholy  consideration 
that  mankind  will  inhabit  such  a  heap  of  dirt  §  for  a  poor 
livelihood.  The  country  is  a  sink  of  about  fourteen  miles 
broad,  which  receives  all  the  water  that  falls  from  two  Ions: 
ranges  of  hills  on  both  sides  of  it,  and  not  being  furnished 
with  convenient  drains,  is  kept  moist  and  soft  by  the  water 
till  the  middle  of  a  dry  summer,  which  is  only  able  to  make 
it  tolerable  to  ride  for  a  short  time.  The  same  day  I  entered 
Surrey,  a  fine  champaign  country,  dry  and  dusty,  as  if  the 
season  of  the  year  had  shifted  in  a  few  hours  from  winter  to 

t  29th  July,  1690.  \  6th  July,  1694. 

$  I  am  now  copying  this  on  the  boundary  between  Sussex  and  Surry,  where 
at  this  day  it  is  a  common  expression  that  those  who  live  on  the  south  side  of 
LciA  HiU  are  «*in  the  dirt,**  —  Abinger  Hall,  3d  October,  1845. 
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Oct  1695. 


midsummer."  f  *  ♦  ♦  [From  Chelmsford  on  the  Circuit.]  "We 
had  very  little  to  do  at  Hertford ;  we  hanged  more  than  we 
tried  causes."  *  *  *  [Addressed  to  his  wife  living  at  Twickenham 
from  a  house  in  the  country.]     "  My  mother  was  to  visit 

Mr.  Justice  W 's  study  to  choose  some  books  to  read. 

On  his  desk,  just  against  him,  so  that  his  eyes  must  frequently 
direct  themselves  to  it,  there  is  writ  this  following  distich,  or 
couple  of  verses  of  his  own  composing  (as  he  assured  my 
mother  over  and  over), 

*  In  Wisdom's  school  this  maxim  I  have  got 
That  *tis  much  bbttkr  to  be  pleased  than  not.' 

I  tell  you  the  author  that  I  may  not  arrogate  to  myself  this 
metrical  maxim,  which  is  likely  to  prove  so  beneficial  to  you 
and  all  that  hear  it.  Mr.  Crawford  is  another  cause  of  some 
mirth  here ;  he  was  asked  why  he  quitted  his  friends  and 
party;  his  answer  was,  that  he  had  read  Machiavel,  and 
learned  from  'him  he  was  to  own  no  cause  or  party  longer 
than  they  could  protect  him,  and  in  the  present  condition  of 
the  Whigs,  as  he  no  longer  had  their  protection,  they  must 
no  longer  expect  his  allegiance."  J 

Although  Cowper,  in  his  correspondence,  speaks  so  mo- 
destly of  his  own  progress,  there  is  no  doubt  that  in  a  few 
years  after  he  was  called  to  the  bar  he  was  not  only  the 
decided  leader  of  the  Home  Circuit,  but  that  he  had  ex- 
tensive practice  in  Westminster  Hall,  particularly  in  the 
Court  of  Chancery.  There  he  attracted  the  notice  of  Lord 
Somers,  who,  appreciating  his  high  qualities  few  public  life> 
and  anticipating  the  service  he  might  render  to  the  Whig 
party,  strongly  advised  him  to  get  into  the  House  of  Com- 
mons.    We  are  now  to  view  him  on  tlie  political  stage. 

In  the  year  1695  the  Whigs  were  ratherpopular,  and  William 
lEL,  on  his  return  from  the  capture  of  Namur,  having  dissolved 
the  parliament,  the  new  elections  ran  in  their  favour.  Sir 
William  Cowper  felt  his  interest  so  strong  at  Hertford,  that 
he  started  his  eldest  son  as  a  candidate  along  with  himself, 
and,  after  a  sharp  contest,  they  were  both  returned.   On  this 


t  24th  March,  1696. 


i  18th  Sept  1701. 

y  Google 
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occasion  they  were  warmly  supported  by  the  Quakers,  and     chap- 
particularly  by  an  eminent  maltster  of  that  persuasion  of  the 


;  re- 


name of  Stout,  the  melancholy  fate  of  whose  daughter  after-  jj^  -^ , 
wards  caused  such  a  public  sensation,  and  was  so  perilous  to  turned  for 
the  famUy  of  Cowper.  along  with 

The  younger  Cowper,  like  the  younger  Pitt,  is  a  rare  his  father, 
instance  of  a  member  of  the  House  of  Commons  being  con-  ...il^^f* 

o  success  as  a 

sidered  from  his  maiden  speech  a  consummate  debater,  and  debater, 
ever  afterwards  maintaining  his  reputation.  Yet,  while  we  are 
told  that  **  the  very  day  he  took  his  seat  he  had  occasion  to 
speak  three  times,  which  he  did  each  time  with  great  ap- 
plause," we  are  not  even  informed  of  the  subject  that  was 
diecossed;  and  although,  when  appointed  Lord  Keeper,  in 
1705,  it  was  said  that  "he  had  for  many  years  been  con* 
sidered  as  the  man  that  spoke  the  best  of  any  in  the  House 
of  Commons*,"  there  is  scarcely  a  fragment  remaining  of 
a&7  speech  delivered  by  him  in  that  assembly.  It  might 
have  been  expected  that,  after  popular  government  had  been 
e8td)liahed  in  this  country  by  the  Revolution  of  1688,  great 
pablicity  would  have  been  given  to  the  proceedings  of  the 
two  Houses ;  but,  in  truth,  the  prohibition  against  printing 
the  speeches  of  members  was  much  more  rigorously  en- 
forced than  it  had  ever  before  beenf;  and  the  practice  being 
discontinued,  which  prevailed  at  an  early  time,  of  entering 
OQ  the  Journals  the  substance  of  what  was  said  on  both  sides 
of  a  question,  we  are  less  acquainted  with  parliamentary  elo- 
quence under  William  III.  and  Queen  Anne  than  in  the 
reigns  of  some  of  the  Plantagenets ;  and  we  learn  only  from 
personal  anecdotes  and  tradition  that  St.  John  was  the 
greatest  orator  who  had  appeared  in  England.  X 

♦  Burnet,  O.  T.  iv.  122. 

I  We  consider  the  lists  of  the  divisions  so  essential  to  inform  the  constituent 
bodies  bow  their  representatives  are  conducting  themselves,  that  they  are  printed 
and  circulated  authoritatively  by  order  of  the  House  of  Commons ;  but  in  the 
year  1696  the  printing  and  circulating  the  names  of  a  minority  in  the  House  of 
Cofnroons  was  unanimously  voted  **  a  breach  of  privilege,  and  destructive  of  the 
5^om  and  liberties  of  parliament." — Com,  Joum.  xl  572.  So  in  1 699  the 
I/ords  made  a  new  standing  order,  which  has  not  been  repealed,  against  **  pub- 
lishing any  thing  relating  to  the  proceedings  of  this  House.*' — Die  Luna,  27th 
Ftbnutrii^  1698. 

}  While  we  have  some  shreds  of  CowperV  parliamentary  eloquence,  and  some 
of  bis  forensic  efforts  are  well  preserved,  St.  John,  though  a  finer  speaker,  has 
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His  speech 
on  the  trial 
of  Sir 
William 
Parkyns. 


Cowper^  like  other  lawyers  who  hare  followed  him^  seenu 
to  have  rendered  himself  particularly  obnoxioos  in  the 
House  of  Commons  to  the  "  Squirearchy,''  "  Mr.  Cowper,' 
says  Vernon,  "  has  provoked  the  country  gentlemen  by  say- 
ing that  ^  an  active,  industrious  man  who  employed  5000/.  in 
trade  was  every  whit  as  fit  to  be  a  member  there  as  a 
country  gentleman  of  2002.  a  year,  who  spent  all  his  time 
in  hawking  and  hunting,  and  was  over  head  and  ears  in 
debt.'  My  Lord  Norreys  answered,  that  *he  was  one  of 
those  country  gentlemen,  and  thought  himself  as  fit  to  sit 
there  as  those  who  were  used  to  take  money  for  their 
opinion.' "  At  this  time  the  Court  was  strongly  opposed  by 
the  landed  aristocracy,  and  relied  chiefly  on  the  monied  iii^ 
terest.  * 

The  honourable  and  learned  member  for  Hertford,  as  a 
reward  for  his  services,  was  raised  to  the  rank  of  King^s 
Counsel,  then  considered  a  high  professional  distinction.  In 
consequence,  he  assisted  in  the  state  trials  which  arose  out  of 
the  discovery  of  the  Assassination  plotf  In  Sir  William 
Parkyns's  case  he  replied  after  Sir  John  Hawles,  the  So- 
licitor General,  had  made  "a  sad  hash  of  the  evidence^" 
and  given  the  prisoner  great  hopes  of  an  acquittal,  and  he  put 
forward  the  strong  points  for  the  prosecution  with  the  ut- 
most clearness,  precision,  and  seeming  candour.  He  admitted 
that  the  overt  act,  in  planning  the  attack  upon  the  Kmg  on 
the  road  from  Kensington  to  Richmond,  could  not  be  relied 
upon,  being  proved  only  by  one  witness ;  but  he  dwelt  with 
much  force  upon  the  proofs  that  the  prisoner  had  incited  a 
French  invasion,  and  he  enumerated,  with  great  skill,  all  the 
corroborating  and  aggravating  circumstances.     Thus  he  con* 


been  more  unfortunate,  as  ire  can  judge  of  his  powers  of  persuaaon  horn  bit 
writings  alone.  Mr.  Pitt  thought  that  one  of  his  speeches  would  be  a  more 
valuable  discovery  than  any  of  the  lost  works  of  the  ancients. 

•  Vernon's  Letters.  Tlie  "  Members*  Qualification  Bill  *  passed  the  Com- 
mons, but  was  thrown  out  by  the  Lords,  and  did  not  become  law  till  the  next 

f  The  assassination  was  to  have  taken  place  on  a  Saturday  when  the  King 
was  to  go  a  hunting,  and  the  hunting  party  being  deferred  on  account  of  some 
discoveries  which  had  been  made  in  the  design,  was  renewed  for  the  following 
Saturday. 
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doded: — '*The  prisoner  at  last  makes  an  appeal  to  your     CHAp. 
compassion,  and  speaks  of  his  education  in  the  profession  of  ' 


the  gown,  of  his  infirmities,  his  age,  and  his  family.  I  am 
very  unfit  to  observe  on  such  topics,  and  I  should  be  very 
unwilling  to  extinguish  in  your  minds  the  feelings  which 
they  are  calculated  to  excite ;  but  I  must  remind  you,  gen- 
tlemen, that  he  should  have  had  some  pity  on  the  country 
vhen  he  planned  the  confusion  and  desolation  which  would 
haye  followed  from  the  landing  of  a  French  army  on  our 
flhores,  and  that  he  should  have  felt  some  pity  for  the  Prince 
now  on  the  throne,  who  has  saved  our  religion  and  our 
liberties, — whom  the  prisoner  and  his  associates,  after  they  had 
once  been  disappointed  in  an  attempt  upon  his  life,  a  second 
time  remorselessly  doomed  to  destruction.*  Though  these 
considerations  may  not  quite  remove  all  compassion,  yet  they 
may  serve  to  confirm  you  in  a  resolution  of  doing  justice  to 
the  King,  the  kingdom,  and  yourselves ;  and  that  is  all  we 
ask  of  you."t  The  prisoner  was  found  guilty  and  exe- 
cuted, f 

Cowper's  next  public  appearance  was  not  quite  unexcep-  a.».  169« 
tionable.     The  principal  conspirator  was  Sir  John  Fenwick,  ports^the 
and  it  had  been  intended  to  arraign  him  at  the  Old  Bailey,  ^*^\  ^«''  ♦'»« 
along  with  the  others ;  but  he  contrived,  imder  various  pre-  sir  John 
tences,  to  have  his  trial  postponed,  and  in  the  meanwhile  to  fenwick. 
send  out  of  the  country  one  of  the  two  witnesses  who  were 
to  prove  the  overt  acts  of  his  guilt.     If  ever  a  bill  of  at- 
tnnder  could  be  justified,  it  would  be  under  such  circum- 
stances; but  to  legislate  capitally  and  retrospectively  against 
an  individual,  must  ever  be  an  abuse  of  the  supreme  power 
of  the  state,  and  if  crimes  cannot  be  punished  judicially  by 
the  established  tribunals  of  the  country,  it  is  better  that  they 
should  go  unpunished  than  that  a  precedent  should  be  set 
which  may  be  applied  to  the  shedding  of  innocent  blood. 

•  12  St.  Tr.  1446.;  13  St.  Tr.  1.  f  14  St.  Tr.  125. 

\  There  was  abundant  evidence  to  support  the  conviction  for  high  treason  s 
And  there  can  be  no  doubt  that  the  prisoner  was  concerned  in  the  assassination 
plot  Although  he,  and  Sir  John  Friend,  who  suffered  along  with  him,  would 
eipre«s  no  repentance,  tliey  were  solemnly  absolved  from  all  their  sins  by  three 
noqjuriog  clergymen.  Cowper  was  afterwards  counsel  in  a  prosecution  against 
the  clergymen  for  this  outrage ;  but  the  report  does  not  show  what  part  he  took 
in  it  ~  14  St  Tr.  406. 
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CHAP.  We  are,  indeed,  amazed  to  see  that  a  mode  of  proceeding, 
invented  in  the  arbitrary  reign  of  Henry  VIII.,  and  then 
thought  violent  and  unconstitutional,  should  have  been 
adopted  after  the  "  Bill  of  Rights  **  had  passed  under  the 
auspices  of  Somers,  and  that,  to  please  William  III.,  it  should 
have  been  eagerly  supported  by  Co wper  and  by  Bishop  Burnet 
The  Bill  for  the  attainder  of  Sir  John  Fenwick  being  in- 
troduced into  the  House  of  Commons,  the  Tory  lawyers 
made  a  noble  stand  against  it.*  The  Attorney  and  Solicitor 
General  being  very  indifferent  spokesmen,  the  defence  of  the 
measure  fell  chiefly  upon  Cowper,  and  we  have  some  account 
of  what  he  urged  on  the  occasion.  He  began  by  alluding  to 
the  delicacy  of  his  situation  in  mixing  the  functions  of  coun- 
sel for  the  Crown  and  member  of  parliament.  "  Sir,  being 
concerned  in  prosecutions  without  doors  arising  out  of  this 
transaction,  although  I  had  not  been  professionally  consulted 
respecting  the  case  of  Sir  John  Fenwick,  I  have  hitherto 
abstained  from  taking  any  part  in  the  debates  upon  the  bill 
for  attainting  him  ;  but  before  giving  my  voice  upon  it  as  a 
Judge,  I  feel  bound  to  state  the  grounds  on  which  I  hare 
come  to  the  conclusion  that  it  ought  to  pass.  Consider  his 
crime  and  his  subsequent  conduct.  His  crime,  as  proved 
against  him  at  your  bar  is  the  reason  why  I  think  before  God 
and  man,  I  ought  to  give  my  affirmation  to  this  bill  by  which 
you  sentence  him  to  die.  What  he  hath  done  in  protracting 
his  trial,  and  spiriting  away  the  witness,  convinces  me  that 
we  are  in  a  proper  method  of  proceeding  against  him.  I.et 
no  man  say  that  you  have  condemned  him  because  he  hath 
protracted  his  trial.  No:  you  have  condemned  him  for 
having  been  guilty  of  high  treason,  manifestly  proved  against 
him.  Then  they  ask,  *  IVill  you  condemn  any  man  that  is  at 
any  time  guilty  of  high  treason  ? '  No :  only  when  a  man 
having  been  guilty  of  the  worst  of  treasons,  which  would 
have  been  clearly  proved  against  him  in  the  ordinary  course 
of  law,  undertaking  to  atone  for  his  crime  by  makmg  dis- 
coveries important  to  the  public  safety,  protracts  his  trial  till 
the  chief  witness  against  him  is  gone,  and  then  sets  the  jos- 

*   See  in  particular  the  admirable  speech  of  Mr.  Harcourt,  afterwards  Lord 
Chancellor,  j)o$L 
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ike  of  the  conntry  at  defiance.     Gentlemen  are  afraid  that     CHAP. 

CXIII 

this  will  be  made  use  of  by  posterity  to  the  disadvantage  of  ^ '^ 

honest  men.  '  Must  not  the  guilty  be  punished  because  the  ^.d.  1797. 
same  methods  may  be  perverted  to  the  ruin  of  the  innocent  ? 
By  this  very  precedent  the  innocent  may  be  protected.  If 
in  future  times  an  attempt  should  be  made  to  condemn  a  man 
in  parliament  without  hearing  him  and  without  proof,  he  may 
say, '  Sir  John  Fen  wick  was  heard  personally  and  by  his 
counsel ;  evidence  was  produced  before  him  and  confronted 
with  him ;  his  case  was  a  most  extraordinary  one  and  required 
an  extraordinary  remedy;  he  would  have  introduced  a 
foreign  army  into  the  heart  of  the  kingdom,  and  lifted 
his  hand  against  the  sacred  life  of  the  King.'" — He  then 
very  sophistically  attempts  to  answer  the  argument  that 
the  evidence  was  insufficient  to  support  the  bill,  there  not 
being  two  witnesses  to  the  overt  act,  by  contending  that  the 
statutes  1  Edward  VI.  and  5  Edward  VI.,  requiring  two 
witnesses,  are  only  binding  on  the  inferior  courts,  and  do  not 
apply  to  a  bill  of  attainder.  Having  next  struggled  for  the 
doctrine  that  in  legislating  they  were  to  be  governed,  not  by 
technical  rules,  but  by  the  dictates  of  conscience, —  contrary 
to  his  usual  tact  he  seems  rather  to  have  shocked  the  House 
by  trying  to  induce  them  to  pass  the  bill  under  the  pretence 
that  it  might  be  hung  over  Sir  John  Fenwick  in  terrorem,  to 
induce  him  to  make  the  discoveries  which  he  had  often  pro- 
nuscd  but  always  withheld  :  "  I  am  satisfied  he  hath  not  made 
that  atonement  to  his  injured  country  which  we  have  a  right 
to  expect  from  him.  I  am  persuaded  that  unless  this  bill  pro- 
ceed steadily  against  him,  you  will  have  none  of  that  disco- 
very  "     [Here,  says  the  report,  he  was  interrupted  by  the 

noise  of  some  gentlemen  showing  dissatisfaction  at  that  way  of 
arguing]  —  "  Do  not  let  gentlemen  pervert  this  argument  and 
say,  *  mil  you  hang  a  man  if  he  do  not  confess  f '  No !  but  when 
I  have  heard  proof  that  he  is  guilty  of  the  worst  of  treasons, 
and  hath  aggravated  his  crime  by  his  subterfuges  to  elude 
justice,  he  deserves  to  die, —  unless  he  will  merit  his  life  by  a 
discovery  of  what  he  knows.  I  think  it  of  the  highest  im- 
portance that  you  should  be  able  to  trace  the  other  branch  of 

VOL.  IV.  T 
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this  conspiracy — the  meeting  of  the  French  King's  forces  in 
England  I  think  you  are  in  the  proper  method,  and  this 
bill  may  have  a  better  issue  than  his  death ;  but  if  not,  he 
will  only  pay  the  debt  which  he  owes  to  the  justice  of  his 
country."*  The  bill  passed  the  Commons  only  by  a  ma- 
jority of  33,  — 189  to  136,  and  the  Lords  by  a  majority  of 
6, — 66  to  60.  Nevertheless  it  received  the  royal  assent,  and 
Sir  John  Fen  wick  was  beheaded  on  Tower  HilL  t  This  pro- 
ceeding, however  irregular  it  may  appear  to  us,  was  not  much 
condemned  at  the  time,  except  by  the  violent  Jacobites,  who 
considered  him  a  martyr ;  and  Cowper,  by  the  share  he  had  in 
it,  rather  increased  his  reputation. 

During  the  trial  of  Lord  Mohun  before  the  Lord  High 
Steward  for  the  murder  of  Richard  Coote,  which  took  place 
soon  after,  we  have  a  remarkable  proof  of  the  opinion  enter- 
tained of  Mr.  Cowper's  elocution:  — "  Mr.  So^citor  General 
(Sir  John  Hawles)  began  to  sum  up  the  evidence  for  the 
King,  but  his  voice  was  so  low  and  the  noise  in  the  hall  was 
so  great  that  he  could  not  be  heard.  Lord  High  Steward, — 
*  Mr.  Solicitor,  pray  raise  your  voice  that  all  my  noble  Lords 
may  hear  you.'  Several  Lords  then  moved  that  one  who  had 
a  better  voice  might  sum  up — and  particularly  Mr.  Cowper  ; 
but  it  being  usually  "the  part  of  the  Solicitor  General  to 
reply,  and  he  only  having  prepared  himself,  he  was  ordered 
to  go  on."t  The  peers  condemned  to  have  their  ears  tor- 
tured as  by  the  sharpening  of  a  saw,  took  compassion  on  the 
noble  prisoner  whose  head  was  in  jeopardy,  and  unanimously 
acquitted  him. 

Cowper,  now  an  universal  favourite,  was  on  the  highway 
to  preferment,  when  an  occurrence  arose  which  threw  him 
and  his  family  into  the  greatest  alarm,  and  threatened  to 
cover  with  disgrace  a  name  hitherto  held  in  respect  He 
had  a  younger  brother,  Spencer  Cowper,  to  whom  he  was 
fondly  attached,  who  had  been  at  school  with  him,  who  being 
called  to  the  bar,  went  the  Home  circuit  with  him,  occupying 


♦  5  Pari.  Hist  1007.  1141. 

f  See  Burnet,  iv.  204 — 266.     It  is  rer^  arousing  to  see  how  the  good  Bi$bop 
persuaded  himself  that  it  was  his  duty  to  interfere  in  this  afiair  of  blood. 
I  13  St.  Tr.  1055. 
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the  same  lodgings  at  every  assize  town,  and  who  spent  his     CHAP, 
vacations  in  the  neighbourhood  of  Hertford,  showing,  for 


the  sdke  of  the  family  interest  in  that  borough,  very  marked  ^  „  1^99, 
attention  to  the  electors,  and  their  wives  and  daughters. 
A  charge  was  brought  against  this  brother  that  he  was 
guilty  of  a  foul  murder,  and  there  ran  such  a  strong  popular 
prgudice  against  him,  that  he  was  in  great  danger  of  an 
ignominious  end. 

Mr.  Stout,  the  Quaker,  had  died  since  the  last  election.  History  of 
leaving  his  widow  and  an  only  child,  an  unmarried  daughter,  stout, 
named  Sarah,  in  aflfluent  circumstances.  The  Cowpers  still 
kindly  took  great  notice  of  them,  visited  them  at  Hertford,  and 
invited  them  to  the  house  of  Sir  William,  in  Hatton  Garden. 
Spencer  Cowper  had  been  particularly  serviceable  to  Mrs. 
Sarah  (as  she  was  called)  in  managing  her  pecuniary  affairs, 
and  although  ^he  was  a  very  handsome  young  Quakeress, 
and  rather  of  a  romantic  turn,  it  seems  now  quite  certain 
that  he  had  never  made  her  any  improper  overtures,  or  at  all 
encoaraged  a  fatal  passion  which  she  cherished  for  him. 

It  80  happened  that  early  in  the  morning  of  Tuesday,  the  Her  dead 
14th  of  March,  1699,  the  day  after  the  commencement  of  i^j/''""** 
the  Spring  Assizes  at  Hertford,  the  body  of  this  unfortunate  water, 
girl  was  found  drowned  in  the  Priory  River,  which  flows 
through  that  town,  and  Mr.  Spencer  Cowper  was  certainly 
the  last  person  who  had  been  seen  in  her  company  the  night 
before.     Suspicion  immediately  fell  upon  him;  but  he  ap- 
peared as  a  witness  before   the  coroner's  jury,  and  so  far 
cleared  himself  that  they  brought  in  a  verdict  that  "  she  had  Verdict  of 
drowned  herself,  being  non  compos  mentis.^^    William  Cowper  by  coroner's 
(as  we  shall  see)  had  been  luckily  detained  in  London  by  J"'^y- 
business  in  the  House  of  Commons,  or  he  might  have  been 
afterwards  charged  as  an  accomplice.      Spencer  proceeded 
with  the  Judges  and  the  other  counsel  to  Chelmsford  and 
finished  the  circuit,  lamenting  the  fate  of  Sarah  Stout,  but 
without  any  dread  of  being  further  questioned  respecting 
her  death. 

In  the  meantime,  two  parties  were  at  work,  from  very  Spencer 
<^po8ite  motives,  planning  measures  which  nearly  brought  su'sp^ed 
lumtothe  gibbet.     An  unfounded  rumour  was  spread  that  «^*^»^>"5 

o  XT  murdered 

»  2  her. 
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CHAP,     she  was  pregnant,  and  that  she  had  made  away  with  herself 
^        *     to  conceal  her  shame.     The  Quakers,  with  Mead  at  their 


A.D.  1699.    liead,  thought  that  such  an  imputation  brought  disgrace  upon 
the  whole  of  their  society,  and  had  the  body  disinterred  to 
be  examined  by  surgeons  after  it  had  been  some  weeks  in 
the  grave.     It  was  proved  that  she  had  died  a  virgin.     Her 
friends  would  no  longer  allow  that  she  had  drowned  herself, 
but  insisted  that  she  had  been  murdered  by  Mr.  Spencer 
Cowper,  and  that  he  had  thrown  the  dead  body  into  the  mill 
stream.     The  charge  was  now  most  eagerly  seized  by  the 
political  opponents   of  the  Cowpers,  who  easily  persuaded 
themselves  of  its  truth,  and  who  considered  it  the  certain 
means  of  extinguishing  the  Whig  interest  in  the  borough. 
His  accom-  T^^  excitement  was  greatly  increased  by  a  statement  that  on 
the  night  of  the  supposed  murder,  two  attorneys  and  a  scriv- 
ener from  London,  shutting  themselves  up  together  in  a  room 
at  Hertford,  had  exhibited  appearances  in  their  dress,  and 
had  used  expressions,  which  clearly  proved  that  they  were 
He  is  com-  accomplices.     An  information  was  laid  against  all  the  four 
prlsoV  °     before  Lord  Chief  Justice  Holt  *,  and  they  were  committed 
to   prison.      Upon  an  application  to  the  Court  of  King's 
Bench,  the  supposed  accomplices  were  admitted  to  bail ;  but 
the  Judges  being  equally  divided  on  Spencer  Cowper's  case, 
he  was  remanded,  and  he  remained  in  close  custody  till  the 
summer  assizes. 
His  trial  at      The  trial  took  place  at  Hertford,  on  the  16th  of  July,  1699, 
before**^        bcforc  Mr.  Barou  Hatsel,  a  very  well  meaning,  but  very 
Baron  weak  Judge,  who  seems  to  have  been  strongly  imbued  with 

the  vulgar  prejudices  which  existed  against  all  the  prisoners. 
Case  for  The  casc  against  Spencer  Cowper  was  thus  shaped,  —  that 
fiecJtfon.  Sarah  Stout  must  have  been  murdered  by  some  one  before 
her  body  was  thrown  into  the  water,  —  because  it  was  dis- 
covered floating  on  the  surface,  which  was  impossible  if  she 
had  drowned  herself,  —  and  that  under  the  circumstances  he 
alone  could  have  done  the  deed.     The  first  proposition  was 


*■  Down  to  this  time  the  Chief  Justice  of  England,  on  great  occadoos,  still 
ncted  as  a  magistrate  in  committing  criminals  for  trial,  and  even  in  quelling 
riots. 
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n^tived  even  by  the  witnesses  for  the  prosecution.  Beyond  CHAP, 
the  objection  to  the  theory  propounded  respecting  the  floating  ^^  ' 
and  sinking  of  dead  bodies,  the  corpse  of  Sarah  Stout  was  ^~^^^, 
found  under  the  water  supported  by  stakes  in  a  mill  race, 
there  being  nothing  visible  on  the  surface  except  a  part  of  her 
petticoat.  But  a  servant  maid  of  Mrs.  Stout  created  a  very 
strong  impression  against  the  young  barrister,  by  swearing 
**that  on  Monday,  the  13th  of  March,  the  first  day  of 
the  Spring  Assizes,  he  alighted  from  his  horse  at  the 
house,  and  dined  there;  that  a  bed-room  was  prepared 
for  him ;  that  having  gone  out,  he  returned  to  supper ; 
that  in  his  hearing  she  was  ordered  to  go  up  stairs  to  warm 
his  bed ;  that  when  she  went  to  do  this  she  left  him  and 
Mrs.  Sarah  in  the  parlour  together,  Mrs.  Stout  having  before 
retired  to  rest ;  that  while  she  was  warming  the  bed,  about  a 
quarter  before  eleven  at  night,  she  heard  the  slamming  of  the 
outer  door ;  that  when  she  came  down  Mr.  Cowper  and  Mrs. 
Sarah  were  gone ;  that  she  and  Mrs.  Stout  remained  up  for 
them  all  night,  believing  that  they  had  walked  out  together, 
but  did  not  alarm  the  neighbourhood  for  the  sake  of  the  young 
lady's  reputation  ;  and  that  their  suspense  was  at  last  termi- 
nated in  the  morning,  by  the  news  of  the  body  being  found 
in  the  river,  about  half  a  mile  from  the  house,"  By  other 
witnesses  it  was  proved  that  the  three  accomplices  had  been 
together  in  a  room  at  Hertford  soon  after  eleven,  one  of 
them  being  wet,  and  in  a  great  perspiration;  that  they 
hail  talked  much  of  Mrs.  Sarah  Stout,  saying,  "  that  she  had 
behaved  ill  to  a  lover,  but  that  her  courting  days  were  now 
over,"  and  that  a  piece  of  rope  and  a  bundle  were  found  in 
a  closet  belonging  to  the  room  they  had  occupied. 

Spencer  Cowper  not  being  allowed  the  assistance  of  counsel  The  de- 
defended  himself  with  great  firmness  and  presence  of  mind,  ^^^^^' 
and  by  his  cross-examination  of  the  witnesses  showed  the 
fallacy  of  a  great  part  of  the  case  for  the  crown.  When  he 
came  to  address  the  jury,  he  pointed  out  how  the  prosecution 
had  arisen  from  the  zeal  of  the  Quakers  to  maintain  the  re- 
putation of  their  sect,  and  from  the  feuds  occasioned  by  the 
election  of  his  father  and  brother  for  the  borough  of  Hert- 
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CHAP.     ford.     He  then  proceeded  to  explain  the  circumstances  em* 
ployed  to  raise  a  suspicion  against  him  —  which  he  protested 
A.D.  1699.   ^^**>  ^"*  ^^  tenderness  to  the  memory  of  the  deceased,  he 
would  not  have  done  had  it  not  been  to  rescue  from  danger 
the  three  innocent  men  who  were  on  their  trial  along  with 
him.     He  detailed  the  following  facts^  which  were  satisfSM^- 
torily  proved  by  the  evidence  of  his  brother  William,  after- 
wards Lord  Chancellor,  Mrs.  Cowper,  the  Chancellor's  first 
wife,  and  other  witnesses  of  undoubted  credit :  that  the  fair 
Quakeress,  although  he  was  a  married  man,  had  conceived 
an  uncontrollable  passion  for  him,  which  he  in  vain  had  at- 
tempted to  repress ;  that  when  in  London  she  wrote  to  him 
^^  she  was  coming  to  visit  him  at  his  chambers  in  the  Tem- 
ple ;"  that  he  commimicated  this  assignation  in  confidence  to 
his  brother,  and  they  agreed  that  as  she  was  to  dine  that  clay 
with  their  father,  in  Hatton  Garden,  William  should  say,  as 
if  casually,  in  her  hearing,  **  Spencer  was  gone   into   the 
country  on  business ;"  that  this  scheme  of  inducing  her  not 
to  go  to  the  Temple  was  carried  into  effect ;  that  she  had 
solicited  him  to  lodge  at  her  mother's  house  during  the  assixes 
in  the  spring  of  this  year;  which  he  declined,  as  he  was  to 
occupy  lodgings  at  a  Mr.  Barefoot's,  in  the  Market  Place, 
which  were  usually  kept  for  his  brother,  who  was  detained  in 
London  by  parliamentary  business ;  that  on  the  5th  of  Mardi 
she  wrote  to  him,  saying,  "  I  am  glad  you  have  not  quite 
forgot  there  is  such  a  person  as  I  in  being ;  but  I  am  willing 
to  shut  my  eyes  and  not  see  any  thing  that  looks  like  un- 
kindness  in  you,  and  rather  content  myself  with  what  excuses 
you  are  pleased  to  make,  than  be  inquisitive  into  what  I 
must  not  know :  I  am  sure  the  winter  has  been  too  unpleasant 
for  me  to  desire  the  continuance  of  it ;  and  I  wish  you  were 
to  endure  the  sharpness  of  it  but  for  one  hour,  as  I  hfLve 
done  for  many  long  nights  and  days ;  and  then  I  beheve  it 
would  move  that  rocky  heart  of  yours  that  can  be  so  thought; 
less  of  me  as  you  are :  When  you  come  to  H — d,  pray  kt 
your  steed  guide  you,  and  do  not  do  as  you  did  the. hist  time ; 
and  be  sure  order  your  affairs  to  be  here  as  soon  as  you  can, 
which  cannot  be  sooner  than  you  will  be  heartily  welcome ;" 
—  that  on  the  9th  of  March  she  wrote  him  another  letter. 
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in  which  she  plainly  proposed  that  they  should  live  together,     CHAP, 
adding  this  expression,  ^^  for  come  life,  come  death,  I  am 


resolved  never  to  desert  you;  therefore,  according  to  your  ^.d.  I699. 
appointment,  I  will  expect  you ;"  that  from  the  rebufi^  she 
met  with  she  had  fallen  into  a  melancholy,  and  had  several 
times  threatened  to  destroy  herself;  that  on  the  Monday  in 
question  he  took  possession  of  his  lodgings  at  Barefoot's,  and 
was  to  sleep  there,  but  that  to  sooth  her  he  went  to  her 
mother's  house,  and  was  prevailed  upon  to  stop  to  dinner, 
and  to  promise  to  call  again  at  night ;  that  he  did  call,  but 
refused  supper,  and  that  the  maid,  in  his  hearing,  being  or- 
dered to  warm  his  bed  (as  she  had  truly  sworn),  did  leave 
the  room  for  that  purpose,  he  then  making  no  objection  to 
the  proposaL  He  abstained  from  stating  the  conversation 
which  then  passed  between  him  and  the  young  lady,  there 
being  no  third  person  present,  but  he  gave  the  Judge  and 
jury  to  understand  that,  for  the  sake  of  her  character,  having 
remained  silent  in  the  presence  of  the  maid,  —  as  soon  as 
they  were  alone  t<^ether  he  positively  refused  to  sleep  there, 
and  he  immediately  lefib  the  house.  He  proved,  in  the  clearest 
manner,  that  before  the  clock  struck  eleven  he  had  returned 
to  Jiis  lodgings  at  Barefoot's,  and  that  he  never  went  out  again 
till  next  morning  —  after  news  of  the  catastrophe  which  had 
happened  had  been  spread  over  the  town.  Mr.  and  Mrs.  Wm. 
Cowper,  when  examined,  particularly  spoke  to  Mrs.  Sarah's 
frequent  fits  of  despondency,  her  repeated  expressions  of  her 
wish  to  be  rid  of  life,  and  of  prognostications  she  had  uttered 
of  her  ^preaching  death. 

With  respect  to  the  two  attorneys,  it  was  proved  that,  The  ac- 
ooming  to  attend  the  assizes,  they  had  taken  a  room  jointly,  *^"*^  ^^^^ 
meaning,  aft^  the  fashion  of  the  age,  to  sleep  together ;  and 
Hmt  the  scrivener,  a  particular  friend  of  theirs,  arriving  late 
at  night,  after  galloping  the  greater  part  of  the  way  from 
London  in  a  heavy  rain,  and  not  being  able  to  find  a  lodging, 
they  had  invited  him  to  take  a  part  of  their  bed.  Before 
gmng  to.  rest,  for  the  refreshment  of  the  scrivener  they  sent 
out  to  a  tavern  for  some  wine,  which  they  called  upon 
their  landlord  to  partake  of;  and  as  the  glass  went  round, 
they  talked  merrily  of  the  Quaker  beauty,  well  known  in 
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Summing 
up  of  the 
Judge. 


those  parte,  who  was  supposed  to  have  jilted  a  Mend  (S 
theirs,  of  the  name  of  Marshal,  and  whose  coquetries  they 
predicted  would  soon  come  to  an  end,  as  she  had  reached 
her  twenty-fifth  year,  and  "  her  courting  days  were  nearly 
over." 

In  modem  times,  at  the  close  of  such  a  case,  the  Judge 
would  interpose  and  direct  an  acquittal,  and  the  counsel  for 
the  prosecution  would  readily  concur  in  this  course;  but 
Mr.  Jones,  the  counsel  who  conducted  this  prosecutioD, 
having  made  several  speeches  very  irregularly  during  the  trial, 
still  pressed  for  a  conviction  of  all  the  four,  and  Mr.  Baron 
Hatsel  put  their  lives  in  jeopardy.  After  a  most  imper- 
fect sketch  of  the  evidence  about  finding  the  body,  he  says, 
**  You  have  heard  also  what  the  Doctors  and  Surgeons  said 
on  the  one  side  and  the  other  concerning  the  swimming  and 
sinking  of  dead  bodies  in  the  water,  but  I  can  find  no  cer- 
tainty in  it,  and  I  leave  it  in  your  consideration.*  Gentle- 
men, I  was  very  much  puzzled  in  my  thoughts,  and  was  at  a 
loss  to  find  out  what  inducement  there  could  be  to  draw  in 
Mr.  Cowper,  or  those  three  other  gentlemen,  to  commit  such 
a  horrid  barbarous  murder.  And,  on  the  other  hand,  I 
could  not  imagine  what  there  should  be  to  induce  this 
gentlewoman,  a  person  of  a  plentiful  fortune  and  a  very 
sober  good  reputation,  to  destroy  herself.  Now,  gentlemen, 
I  must  confess,  the  evidence  the  defendants  have  given  by 
these  letters,  if  you  believe  them  to  be  this  gentlewoman's 
handwriting,  do  seem  to  fortify  all  that  Mr.  Cowper's  wit- 
nesses have  said  concerning  her  being  melancholy ;  It  might 
be  a  love  distraction,  and  she  might  have  been  a  virtuous 
woman  for  all  that ;  for  it  might  be  a  distemper  which  came 
upon  her  and  turned  her  brains,  and  discomposed  her  mind  ; 
and  then  no  wonder  at  her  writing  thus,  in  a  manner  different 
from  the  rest  of  the  actions  of  her  life.  Gentlemen,  you  are 
to  consider  and  weigh  the  evidence,  and  I  will  not  trouble 


*  Medical  jurisprudence,  still  imperfectly  cultivated  in  this  country,  seems 
then  to  have  been  at  a  very  low  ebb.  A  doctor,  on  this  trial,  being  checked  by 
Baron  Hatsel,  when  about  to  quote  the  opinions  of  Galen  and  Hippocrates  upon 
death  by  drowning,  said :  *'  I  see  not,  my  Lord,  why  I  should  not  quote  the 
fathers  of  my  profession,  as  well  as  you  gentlemen  of  the  long  robe  quote  Coke 
upon  Littleton  in  yours." 
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you  any  more  about  that  matter.      As  to  these  three  other     chap. 
gentlemen,  that  came  to  this  town  at  the  time  of  the  last 


afldzes,  what  there  is  against  them  you  have  heard:  They  ^^  jg^jj. 
talked  at  their  lodgings  at  a  strange  rate  concerning  this 
Mrs.  Sarah  Stout.  What  you  can  make  of  it,  that  I  must 
le«Ye  to  you ;  but  they  were  very  strange  expressions,  and 
you  are  to  judge  whether  they  were  spoken  in  jest  or  in 
earnest  There  was  a  cord  found  in  the  room,  and  a  bundle 
seen  there,  but  I  know  not  what  to  make  of  it.  As  to  Mrs. 
Sarah,  there  was  no  sign  of  any  circle  about  her  neck,  which, 
as  they  say,  must  have  been  if  she  had  been  strangled. 
Truly,  gentlemen,  these  three  men,  by  their  talking,  have 
given  great  cause  of  suspicion ;  but  whether  they  and  Mr. 
Cowper  are  guilty  or  no,  that  you  are  to  determine.  I  am 
sensible  I  have  omitted  many  things,  but  I  am  a  little 
&int,  and  cannot  repeat  any  more  of  the  evidence." — Foreman 
oftheJttry,  "We  have  taken  notes,  my  Lord." — Baron 
HatseL  "  Well,  then,  gentlemen,  go  together  and  consider  the 
eridence,  and  I  pray  God  direct  you  in  giving  your  verdict." 

The  Jury  deliberated  as  much  as  half  an  hour,  and  then  Verdict, 
delivered  a  verdict  of  Not  Guilty  as  to  all  the  prisoners. 
William  Cowper  and  the  rest  of  the  family  were  in  an 
agony  of  suspense,  but  when  the  Jury  came  back  into  Court 
and  Spencer  was  desired  to  hold  up  his  hand,  he  did  so  with 
the  utmost  composure  while  uncertain  as  to  his  doom.* 

The  verdict  was  unquestionably  just,  but  fanaticism  and  "  Appeal  of 
faction  are  blind,  and  an  attempt  was  made  to  bring  all  the  four 
again  to  trial,  by  the  process  called  "  an  Appeal  of  Murder  "f 
sued  out  in  the  name  of  the  heir  at  law  of  Sarah  Stout.  J 


*  He  resumed  hi«  practice  ot  the  bar  —  afterwards  sat  in  the  House  of  Com- 
mons as  member  for  Berealstone,  was  made  a  Judge  of  the  Court  of  Common 
Fleas,  and  presided  on  many  trials  for  murder  —  ever  cautious  and  mercifully 
inclined  —  remembering  the  great  peril  which  he  himself  had  undergone.  He 
vas  buried  in  the  church  of  Hertingfordbury,  where  a  splendid  monument  is 
erected  to  his  memory,  while  there  is  no  stone  to  commemorate  the  Chancellor, 
altbough  he  lies  close  by. 

t  This  mode  of  proceeding  was  only  abolished  in  the  reign  of  George  IV.  It 
was  generally  considered  odious  as  a  species  of  private  revenge,  depriving  the 
Crown  of  the  power  to  pardon ;  but  Lord  Holt  declared  it  to  be  "  a  noble  badge 
of  the  liberties  of  an  Englishman.*' 

I  IS  St.  Tr.  1190—1250.;  Lord  Raymond,  560.;  12  Mod.  372. 
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There  were  yarioiis  heariDgs  on  the  subject,  before  Lord 
Keeper  Wright,  who  called  to  hb  assistftoce  the  Master  of 
the  Rolls,  Lord  Chief  Justice  Trebj,  Lord  Chief  Baron 
Ward,  and  Mr.  Justice  PowelL  William  Cowper  attended  as 
counsel  for  his  brother,  and  argued  the  case  for  him  with 
great  talent,  his  energy  being  stimulated  not  subdued  by  the 
anxiety  which  he  felt.*  No  misgiving  was  ever  felt  by  him 
for  a  moment  respecting  Spencer's  innocence,  but  considerr 
ing  the  perverted  and  infuriated  state  of  the  public  mind,  it 
was  of  the  highest  importance  that  the  risk  of  a  mistaken 
verdict  should  not  be  again  run.  Upon  a  capital  conviction 
in  this  form  of  proceeding,  the  Crown  had  no  power  to  par- 
don. On  account  of  an  informality,  the  first  appeal  was 
quashed,  and  the  Lord  Keeper,  with  the  unanimous  ooneor- 
rence  of  his  assessors,  refused  to  issue  a  writ  for  another. 
All  unprejudiced  persons,  and  even  many  violent  political 
opponents,  allowed  the  acquittal  to  have  been  honourable.! 


*  I  have  now  lying  before  me  two  long  ^  playdoyers,**  which  he  used  oo  these 
oocafions  —  one  entitled  "  Notes  and  Authority's  preparatory  to  my  argument 
against  a  new  writ  in  my  brother's  case,  and  as  the  counsel's  instructions.*  The 
other,  "  Argument  for  my  brother  Spencer,  at  Lord  Keeper  Wright**  chamher 
in  the  Inner  Temple,  May  27.  1700.** — They  display  vast  research  and  acute- 
ness. 

f  The  malevolent  turn  given  to  the  affair  by  Mrs.  Manley  in  the  *^  New 
Atalantis  **  in  her  story  of  **  Mosco  and  Zara,"  was  that  Spencer  Cowper  had 
yielded  to  her  solicitations ;  that,  having  grown  tired  of  her,  he  wished  to  shake 
her  off ;  that  on  the  night  in  question,  when  she  wished  that  they  should  retire 
together  to  the  chamber  prepared  for  hira  in  her  mother's  house,  he  prevailed 
upon  her  to  take  a  walk  with  him  by  the  river  side ;  that  he  then  refused  to 
agree  to  her  scheme  of  abandoning  hu  wife  for  her ;  and  that  having  actually 
run  off  from  her,  she,  in  despair,  threw  herself  into  the  water.  This  last  scene 
will  show  what  faith  is  to  be  given  to  the  narrations  of  Mrs.  Manley  :  "  Zars 
^akt :  *  1  have  told  my  mother  of  my  design  to  take  you  for  a  husband  :  my 
despair  and  melancholy  has  drawn  her  at  length  to  consent.  Do  but  utterly 
forego  that  woman  you  call  your  wife,  and  we  require  no  noore  for  making  mine 
(in  our  opinion)  a  lawful  marriage.  We  are  above  the  little  censure  of  othen ; 
the  law  nor  magistrates  do  not  frighten  us.  I  make  you  absolute  master  of 
my  fortune,  only  upon  these  conditions  —  My  Dear  !  why  do  you  not  speak  ? 
Thou  art  not  come  here  to  disappoint  me.' — *  Alas!  beautiful  JZoro,  what  can 
I  answer?  You  don't  know  the  world ;  you  are  ignorant  of  mankind.  *Tis  io 
our  power  to  marry  ourselves  but  once  as  long  as  that  wife  shall  live.  I  said 
the  contrary,  only  to  leave  your  virtue  that  pretence  for  yielding :  but  we  must 
both  be  utterly  void  of  common  sense  to  pass  such  a  marriage  upon  the  vorUL 
No  wise  woman  reckons  on  the  performance  of  those  extrava/;ant  tilings  that 
are  said  to  gain  her.  Be  content  with  my  love ;  there's  nothing  I  shall  omit  to 
please  you ;  I  will  lose  no  opportunity  to  entertain  you  with  my  passioD,  pro- 
vided  you  are  discreet,  and  do  not  expose  us  both.'  He  was  going  on  when 
Zara,  not  able  to  hear  any  more,  sunk  upon  her  knees,  and  oatehmg  hold  of  his 
coat  with  both  her  hands,  interrupted  him  thus :   *  Kill  me  upon  the  instant ;  I 
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The  prosecution,  however,  had  the  desired  effect  of  sub-     chap. 
Terting  the  Cowper   iaterest  in  Hertford.      At  the  next 


geoeral  election,  it  was  manifest  that  no  one  bearing  that  ^,0.  1701. 
BAme  had  the  slightest  chance  of  being  returned  for  that  j*^*"^^"^ 
bonmgfa.     Sir  William  for  ever  retired  from  parliament.  Cowpere. 

Portuoately   Lord    Somers  took  compassion    on    young  Lord 
William,  and  recommended  him  to  the  Duke  of  Bolton,  a  ^^*^    ^ 
great  Whig  borough  proprietor.     In  consequence,  his  Grace^  w.  Cowper 
in  a  manner  rather  more  open  than  was  practised  when  the  ^riij^nt' 
qratem  of  Peers  interfering  at  elections  was  better  established,  through  the 
wrote  a  letter  to  the  Mayor  of  Totness,  to  be  communicated  ihe^Dukeof 
to  the  burgesses,  recommending  Councillor  Cowper  as  a  fit  Bolton, 
and  {ffoper  person  to  represent  them ;  but  the  Mayor,  from 
mistake  or  treachery,  held  back  the  reconmiendation,  and 
allowed  Mr.  Gwynne,  the  candidate  favoured  by  the  Sey- 
mour  family,    to    get  an  advantage  which  could  not   be 

have  something  more  than  the  pains  of  death  upon  nie.  Words  cannot  express 
them !  O,  if  erer  you  intend  to  meet  mercy  (as  certainly  youUl  one  dav  stand 
in  need  of  H),  have  mercy  upon  me,  a  creature  undone  by  lore,  agonised  by 
ptnon,  tortured  by  despiur  I  Kill  me,  or  comply  with  my  request  I  shall 
Mter  ViTe,  I  cannot  live  to  see  another  day.  Pity  me ;  pity  the  lost,  the  ex- 
piring  Zara ;  Zaroy  who  adores  you ;  Zaroy  enchanted  by  your  powerful  magic ; 
&ra,  that  even  now  dies,  aad  can  live  no  more  without  some  returning  kind- 
nesi.*  Here  her  sobs  choaked  her  words.  He  striving  to  get  loose  from  her, 
«be  grasping  to  retain  him ;  he  saw  he  could  not  bring  her  to  reason,  and,  there- 
fore, since  they  must  quarrel,  the  breach  had  best  be  made  in  the  open  fields, 
«b«re  nobody  could  hear  tbem.  He  would  take  the  pretence,  and  break  from 
ktr,  never  to  be  plagued  with  her  importunity  again.  *  You  would  do  well, 
madam,*  says  he,  aiming  to  unlock  her  hands,  *  to  leave  me  in  peace,  and  ^o 
kome  to  compose  your  brain  by  sleep.  You  happen  to  be  amorous,  and  fan- 
tactically  mad,  and  I  must  be  the  sufferer.  Are  you  the  first  woman  who  has 
Kone  upon  a  wrong  principle  ?  Thy  fSamily  and  reputation  are  not  to  be  staked 
for  trifles.  Be  more  moderate,  or  assure  yourself  I'll  never,  from  this  instant, 
■ee  you  more.'  Here  he  threw  abroad  her  hands,  and  broke  from  her.  She 
foil  her  length  upon  the  ground  ;  then  getting  up  as  fast  as  she  could,  strove  to 
follow  him,  but  be  was  at  too  great  a  distance.  Revenge  and  despair  worked 
her  up  to  the  height  of  lunacy :  she  tore  off  her  hood,  her  ooif,  her  gown  that 
huag  loosely  about  her,  trampling  it  under  foot,  and  calling  after  him,  *  Turn, 
torn  but  a  moment ;  turn,'  she  cried,  *  and  see  what  love  and  rage  can  do ;  re- 
tain, and  see  what  Zara  can  perform.  Ruin — despair — destruction — death  — 
eternal  misery  overtake  me !  Heaven,  earth,  and  hell,  revenge  my  wrongs  !  I 
devote  myself  to  eternal  misery,  in  view  of  returning  in  the  most  aflfVighting  form 
to  hanot  this  barbarian.  Let  me  mingle  among  all  the  traitor's  pleasures ;  let 
kim  attain  to  no  honours  but  what  may  be  blasted  by  the  remembrance  of 
2ata,  Receive  me,  O  hospitable  flood,  into  thy  oold  bosom ;  receive  a  devoted 
wretefai  whose  flame  thy  waters  only  can  quench.*  Here  she  flounced  with  all 
her  strength  into  the  river;  to  the  last  moment  persisting  in  a  desire  of  speedy 
death.** — Ntw  AtakmtiSf  L  S2l.  Refutation  and  comment  would  be  ridiculous ; 
bat  it  is  eurious  to  see  what  gave  such  delight  in  the  reign  of  Queen  Anne :  and 
what,  though  disbelieved,  was  read  by  all. 
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CHAP,     retrieved.     At  last,  the  Mayor  having  published  the  recom- 

'     mendation   of  Cowper,  the  Bolton  party  in  the  Borough 

A.D.  1701.    wrote  this  despatch  to  the  Duke :  "  Totness,  Dec  24.  1700. 
Elec-  May  it  please  your  Grace  —  We  humbly  beg  pardon  for  not 

at*Totues8.  giving  an  answer  sooner  to  your  obliging  letter,  which  was 
indeed  communicated  to  some  of  us  by  our  Mayor  the  day 
he  received  it,  but  he  deferred  calling  a  Hall  to  impart  its 
contents  to  our  burgesses  and  freemen  till  this  day,  when 
we  perceived  by  them  that  they  were  most  of  them  engaged 
by  the  interest  of  Sir  E.  Seymour  for  Mr.  Gwynne.  But 
what  did  most  surprise  us  was  his  showing  us  a  copy,  which 
he  had  written,  he  said,  to  your  Grace  in  his  own  name, 
without  our  knowledge,  wherein  he  intimated  that  we  were 
not  now  in  a  capacity  to  serve  you  as  you  desired.  Indeed, 
the  difficulties  by  his  delays  are  now  very  great,  but  not,  as 
we  hope,  insurmountable  ;  and  you  recommending  to  us  such 
a  person  as  is  well  qualified  for  such  a  trust,  and  consistent 
with  your  honour  and  our  reputation,  we  hope  we  shall  be 
able  to  give  you  a  good  account  of  our  proceedings  at  our 
next  election,  and  that  we  are  really, 
"  May  it  please  your  Grace, 

"  Your  most  humble  and  obedient  Servants," 

&c.  &c 

The  Duke  forwarded  this  document  in  the  enclosed  letter 
to  Mr.  Cowper. 

«  Sir, 
"  I  enclose  you  a  letter  I  received  yesterday  from  Totness, 
by  which  you  will  see  that  the  Mayor  not  communicating 
the  contents  of  my  letter  in  due  time  to  the  burgesses  and 
freemen  has  occasioned  a  greater  difficulty  than  I  could 
have  imagined ;  but  you  will  see  they  are  in  hopes  to  give 
me  a  good  account  of  their  proceedings  at  their  next  election, 
and  therefore  I  think  it.  absolutely  necessary  that  you,  im- 
mediately upon  receipt  of  this,  go  down  post,  for  your 
presence  there  would  be  of  great  service.  I  sent  my  secre- 
tary-post thither  on  Tuesday  last,  upon  some  letters  I  re- 
ceived from   thence;   he  is   upon  the   place,   and   will   be 
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assistant  to  you.     I  am  in  so  great  a  hurry  that  you  will,  I     CHAP. 

hope,  excuse  my  making  use  of  another  hand  than  that  of        ' 

«  Sir, 

"  Your  very  humble  Servant, 

"  Bolton." 

Cowper  immediately  returned  the  following  answer:  — 

"I  received,  last  night,  your  Grace's  letter  with  that  from 
Totness  enclosed.  The  first  time  I  knew  of  your  favourable 
intentions  towards  me,  which,  however  ineffectual  they  may 
prove  by  the  practice  of  the  Mayor,  (who,  'tis  plain,  hath 
endeavoured,  by  better  advice  than  his  own,  to  avoid  as 
civilly  as  he  could  the  authority  your  Grace's  letter  would 
otherwise  have  had  in  his  Corporation,)  will  always  be 
valued  by  me  as  an  evidence  of  your  good  opinion,  and 
acknowledged  to  the  best  of  my  power.  I  had  immediately 
obeyed  your  Grace  in  going  post  to  Totness,  if  want  of 
exercise  *  had  not  made  it  impossible  for  me  to  perform  such 
a  journey  in  that  manner,  though  I  fear  my  presence  there 
would  add  nothing  to  what  your  power  and  interest  has 
done  for  me  in  that  place,  especially  being  hindered  by  the 
Act  of  Parliament  from  using  the  only  means  a  stranger 
can  on  a  sudden  recommend  himself  by.  What  I  can  think  Mode  of 
of  to  contribute  on  my  part,  is  to  empower  your  Grace's  ?"**'"^,  ^ 
secretary,  if  he  sees  it  useful,  and  can  do  it  so  as  not  to  let  the  reign  of 
the  other  side  prove  it  upon  him,  insinuate  to  some  one  that  ^^^'  ^^^' 
he  csai  trust  that  he  may  disperse  it  to  the  rest,  that  *  I  will 
be  a  benefactor  to  the  town  as  soon  as  I  safely  may,'  and  if 
we  succeed,  your  Grace  may  rely  on  me  for  making  good 
your  servant's  promise  to  your  satisfaction,  who,  by  your 
Grace's  unmerited  goodness  to  me,  will  in  that,  and  in  every 
thing  else,  have  a  right  to  command, 

"  Your  Grace's  most  faithful  and 

"  Most  obedient  Servant, 

"  W.  Cowper." 

Had  the  prospect  been  more  encouraging,  "  want  of  ex- 

•  This  copy  I  have  taken  from  the  draught  of  the  letter,  in  which,  for  «  want 
<>f  exercise,"  the  words  were  originally  "  iny  way  of  life." 
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CHAP,     ercise  ^  would  not  have  prevented  the  young  lawyer,  accus- 

*     tomed  to  ride  the  circuit,  from  speedily  setting  off  **po8t'' 

A.D.  1701.  ^^^  Totness,*  His  subsequent  observations  clearly  show, 
that  the  act  lately  passed  against  treating  and  bribery  f  had 
only  introduced  a  little  more  care  to  preserve  secrecy,  and 
that  detection  being  avoided,  to  corrupt  a  borough  was  not 
then  considered  disreputable. 

It  would  appear  from  the  following  letter,  that  the  Ddce 
of  Bolton,  hurt  that  Cowper,  who  was  to  be  his  candidate, 
declined  to  present  himself  immediately  to  the  electors  of 
Totness,  had  applied  to  Lord  Somers  to  engage  him  in  the 
contest,  but  that  the  attempt  was  vain. 

"  My  Lord  Duke, 
*^  My  Lord  Somers  having  favoured  me  with  an  account 
of  what  your  Grace  has  done  for  me  since  I  had  the  honour 
of  your  last  letter,  and  that  'tis  thought  my  being  at  Totness 
might  be  of  some  use  there ;  I  could  not  but  lay  hold  of  this 
opportunity  of  writing  by  your  Grace's  servant,  as  well  to 
assure  you  that  although  I  must  for  ever  acknowledge  by 
what  hand  your  favour  is  derived  to  me,  I  mean  that  of  my 
Lord  Somers,  yet  I  shall  never  suffer  any  consideration 
whatsoever  to  lessen  that  sense  I  have  of  your  great  goodness 
to  me  in  taking  care  of  my  concerns  to  a  degree,  I  am  not 
capable  of  doing  it  for  myself:  as  likewise  to  confess  how 
much  I  am  ashamed,  that  when  I  understand  so  much  hard- 
ship is  undergone  by  others  for  me,  I  should  not  be  able  to 
set  a  helping  hand  in  that  part  which  is  at  present  expected 
from  me.  I  have  but  one  short  and  true  apology,  that  I  am 
sorry  how  my  state  of  health  renders  it  at  this  season  abso- 
lutely impossible  for  me,  which  I  beg  your  Grace's  belief  of; 
since  nothing  else  could  in  the  least  excuse  me,  and  that  only 
is  the  real  excuse  why  I  did  not  set  out  on  the  first  intima- 
tion I  had  of  your  Grace's  opinion  in  that  particular. 
« I  am,  &c 

«  W.  Cowper." 

*  Of  course  the  reader  is  aware,  that  travelling  post  at  that  time  meant  ridinjf 
on  horsebacky  all  persons  attempting  to  travel  in  carriages  going  slowly  with 
their  own  horses>  and  post  horses  to  draw  carriages  not  being  kept  till  half  a 
century  after. 

t  7  &  8  W.  3.  c.  4. 
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He  took  refuge  in  Berealatone,  which  was  entirely  close5     CHAP, 
and  was  one  of  a  class  of  boroughs  so  convenient  and  useful     ^^^^^• 


that  we  cannot  help  sometimes  regretting  the  scandal  which  ^^  ^  j^^g. 
rendered  their  abolition  necessary ;    for  I  fear  we  cannot  Cowp«r  is 
deny  that  they  sent  to  parliament  members  more  eloquent  for^Bere- 
and  better  qualified  to  serve  the  state  than  the  new  boroughs  *l»toDe. 
with  larger  constituencies  which  have  been  substituted  for 
them.     Cowper  continued  to  sit  for  the  same  place,  while  he 
was  the  leader  of  the  Whig  party  in  the  House  of  Commons, 
till  he  accepted  the  Great  Seal,  * 

Though  for  a  time  deeply  grieved  by  the  loss  of  Hertford,  Hopes  of 
he  was  now  in  high  spirits  on  account  of  the  reaction  in  favour  jj^p.  *** 
of  the  Whigs,  caused  by  Louis  XIV.'s  foolish  recognition  pointed  by 
of  the  pretended  Prince  of  Wales  as  King  of  Great  Britain,  King^^ii^ 
confidently  expecting  to  see  his  patron.  Lord  Somers,  forth-  ^^^^  ^^^• 
with  holding  the  Great  Seal,  and  his  own  speedy  advancement 
to  the  office  of  Attorney  or  Solicitor  General.     But  his  pros- 
pects seemed  for  ever  blighted  on  the  accession  of  Queen 
Anne,  when  there  was  at  first  such  a  proscription  of  the 
Whigs  that  Lord  Somers's  name  was  struck  out  of  the  list  of 
the  Privy  Council,  and  out  of  the  Commissioners  of  the  Peace 
all  over  England.     Cowper  was  even  apprehensive  that  his 
silk  gown  would  be  taken  from  him ;  —  and  of  six  Whig 
King's  counsel,  four  who  had  given  particular  ofi*ence  to  the 
bigh-church  party  were  actually  cashiered.     However,  his 
patent  was  renewed  —  perhaps,  upon  the  consideration  that 
with  a  stuff  gown,  and  standing  without  the  bar,  he  would 
have  maintained  his  professional  ascendency. 

In  the  new  reign,  as  a  politician  he  followed  the  magna-  Cowper's 
nimous  example  set  him  by  his  chief,  — supporting  ministers  ^n^Jment 
when  they  adopted  the  measures  of  their  predecessors,  and  **  ^^^  com- 
mitigating  as  far  as  he  could  the  bad  consequences  of  the  of  the  reign 
illiberal  domestic  policy  to  which  they  for  some  time  adhered.  ^^  ^"°^- 
On  the  assembling  of  Anne's  first  parliament,  the  ghost  of  oct.  1702. 
Sarah  Stout  was  still  supposed  to  haunt  the  streets  of  Hert- 
ford at  midnight,  pn  its  way  to  the  mill  race, —  and  he  was 
again  obliged  to  fly  to  Berealstone.  f 


*  Gwynne  was  returned  for  Totness  on  the  Seymour  interest 
t  6  Pari.  Hist  49. 
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CHAP.         Although  we  know  that  he  continued  a  frequent  debftter, 
'     and  that  as  leader  of  the  small  Whig  minority  in  the  House 


jjj,  of  Commons  he  strenuously  supported  the  war  with  France, 

speeches       and  opposed  the  bills  against  "  occasional  conformity,"  there 
House  of     is  ^^  shred  preserved  of  any  other  speech  he  ever  made  while 
Commons,    jjg  remained  a  member  of  the  House  of  Commons,  except  iu 
the  great  privilege  case  of  Ashby  v.  White,     He  had  tried  to 
resist  the  infamous  party  decisions  on  election  petitions  out  of 
which  the  controversy  arose ;  and  when  the  obnoxious  judg- 
ment of  the  Lords  came  to  be  discussed,  while  he  allowed  that 
the  Commons  must  themselves  decide  upon  the  I'eturns  of 
members,  he  insisted  that  it  would  be  no  violation  of  their 
rights  to  allow  an  elector  whose  vote  was  maliciously  refused 
to  maintain  an  action  against  the  returning  officer,  and  that 
the  House  of  Lords  was  fully  justified  in  deciding  that  such 
Just  view     an  action  might  be  maintained.      He   contended   that  the 
fTimof  ^       elective  franchise  vested  in  an  individual  was  a  privilege; 
'^privUege*  that  the  wilful  violation  of  it  was  a  private  wrong,  working 
Aylesbury    ^  l^^^s  to  the  party  injured,  and  that  there  being  "  injuria 
case.  cum  damno^  it  would  be  contrary  to  all  principle,  and  a 

reproach  to  the  jurisprudence  of  the  country  if  a  remedy  by 
action  were  not  afforded.  The  House  of  Commons  might 
rectify  the  return,  and  punish  the  returning  officer  for  his 
offence  against  the  public,  but  could  give  no  compensation  to 
the  injured  elector.  He  illustrated  his  position  happily  by  the 
case  of  a  battery,  for  which  not  only  the  wrong-doer  may  be 
punished  by  indictment,  but  for  which  a  reparation  in  da- 
mages is  given  by  civil  action.  He  ridiculed  the  quibble, 
that  by  the  ancient  theory  of  the  constitution,  the  obligation 
to  return  members  to  padiament  was  considered  a  burden, 
when  in  reality  the  legitimate  possession  of  power  to  inter- 
pose in  the  making  of  laws  and  in  the  government  of  the 
country  was  a  noble  distinction, —  and  as  a  vote  for  members 
of  parliament  was  a  right  on  which  a  high  value  was  placed, 
he  who  was  wrongfully  deprived  of  it  ought  to  have  legal 
redress,  in  the  same  manner  as  for  an  injury  to  his  person  or 
his  property.  As  for  the  argument  that  the  Lords  were 
deciding  on  the  privileges  of  the  Commons,  he  said,  "  The 
Lords  have  not  judged  the  fact ;  they  are  bound  as  to  the 
fact  by  the  verdict,  and  they  are  unquestionably  the  judges 
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of  the  law  on  a  writ  of  error.     And,  therefore,  as  to  what     chap. 
has  been  said  that  any  fact  of  an  election  might  come  to  be  ' 

determined  before  the  Lords,  it  is  a  great  mistake,  for  they 
judlge  purely  of  the  law  on  writs  of  error,  as  every  one  knows 
who  knows  any  thing  of  our  constitution.  I  fear  we  are 
taking  from  the  subject  in  effect  what  the  law  hath  adjudged 
his  right,  and  we  are  seeking  to  reverse  a  legal  judgment 
given  in  the  subject's  favour.  Upon  the  whole,  I  am  for  so 
much  of  your  resolution  as  serves  only  to  declare  that  you 
have  the  sole  power  of  determining  the  rights  of  all  elec- 
tions, and  even  the  elector's  right  to  vote,  to  the  end  to  try 
who  is  your  member,  or  to  punish  the  officer  as  an  offender 
against  the  constitution :  so  far  is  agreeable  to  the  constant 
hiw  and  practice  of  parliament.  But  for  that  part  of  the 
resolution  which  relates  to  the  restraining  the  electors  from 
bringing  their  actions  for  the  personal  or  private  damage 
Ame  to  them,  I  think  it  is  not  agreeable  to  the  constitution 
of  parliament  or  the  law  of  the  land."  *  He  was  beaten  by 
a  majority  of  215  to  97,  and  a  dangerous  wound  was  given 
to  parliamentary  privilege  by  this  outrageous  abuse  of  it.  f  His  ap- 
However,  he  greatly  raised  his  reputation  by  this  effort,  and  pj^^^^j^*"^. 
he  was  soon  to  be  placed  in  the  highest  civil  station  which  a  the  wool- 
subject  could  enjoy.  ^^^' 

•  e  P«rL  Hbt.  S79. 

t  When  arguing  for  the  privileges  of  tlie  House  of  Commons  in  the  famous 
CiSKof  &oeidale  r,  Bansard,  I  had  more  difficulty  in  dealing  with  AtJtbyv,  White 
ikn  with  any  authority  cited  against  me.  The  mere  decision  of  the  House  of 
l^vds  holding  the  action  maintainable  amounted  to  very  little,  as  the  resolution 
A^ the  House  of  Commons  did  not  in  any  shape  appear  upon  the  record  ;  but  it 
*••  not  easy  to  eootend,  that  a  resolution  of  the  House  of  Commons  respecting 
tlieir  privileges  is  binding  on  all  other  tribunals,  when  it  may  be,  and  has  been, 
carried  to  such  an  extravagant  pitch.' — See  Lord  Campbeirs  Speechea,  p.  136. 
Tbe  Court  of  law  roust  at  least  be  allowed  to  judge  whether  the  resolution  is  on 
^  sulyject  of  privilege,  so  as  to  be  within  the  peculiar  jurisdiction  of  the 
Home. 
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CHAPTER  CXIV. 

CONTINUATION  OP  THE  LIFE  OP  LORD  COWPEK  TILL  THE  ACCESSION 
OF    GEORGE  I. 

CHAP.     The  general  election  which   took   place  in  the  summer  of 

CXIV  , 

[_   1705,  having  turned   out   very  favourably  for  the  Wings, 

Transferor  the  Earl  of  Godolphin   and  the   Duchess  of  Marlborough 
s!fi^*^*     having  softened  Anne's  prejudices   against  that  party,  and 
Sir  Nathan  all  the  world  haviug  grown  sick  of  Lord  Keeper  Wright, 
Wnght.       j^  became  clear  that  the  Great  Seal  must  soon  be  traas- 
ferred  to  other  hands.     Lord  Somers  was  still  so  obnoxioiifl 
to  the  Queen  and  to  the  clergy,  that  the  leaders  of  the 
Cabinet  had  not  the  courage  to  propose  to  make  him  again 
Chancellor.     Northey,  the  Attorney  General,  was  considered 
quite  unequal  to  the  post,  even   if  there  had  been  no  ob* 
jection  to  his  politics,   and   there  was   a  dread   ofvtanother 
incompetent  appointment  after  the  loud  and  long-continued 
complaints  against  poor  Sir  Nathan,  who  was  about  to  be 
cashiered.     Harcourt,  the  Solicitor  General,  was  a  man  of 
great  talents,  and  of  high  honour ;  but  he  was  a  very  strong 
and  consistent  Tory,  and  as  it  was  thought  that  he  would 
always  be  true  to  his  party  and  his  principles,  his  promotion 
would  not  have  been  endured  by  the  rising  Whigs.    All  eyes 
were   turned   to    Mr.  William   Cowper,   although   he  had 
never  been  a  law   officer  of  the  Crown.     He  was  by  for 
the  most  distinguished  Whig  barrister;   he   had  for   some 
years  been  regarded  as  the  leader  of  his  party  in  the  House 
of  Commons;  and  by  his   agreeable  manners,  and   gentle- 
manlike bearing,  while  a  zealous   politician,  he  had  gained 
the  general  good  will  of  his  profession,  and  of  public  men. 
There  was  only  one  obstacle  to  his  promotion — arising  from 
the  rumour  to  which  I  have  alluded,  and  which  I  shall  after- 
wards be  under  the  necessity  of  considering  more  minutely 
— that  he  had  been  guilty  of  bigamy.     This  charge  had  been 
most  industriously  circulated  in  society  from  the  time  that 
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he  became  formidable  to  the  Tories,  and  had  been  repeatedly     chap. 
stated  in  the  libellous-  publications  of  the  day,  with  many     ^^     ' 
particulars   and    much    declamation;  —  but    although   now 
brought  forward  against  him,  the  Queen  was  persuaded  by 
the  Duchess   of  Marlborough,  (who,  without  scandal,  was 
supposed  to  be  much  touched  by  the  beauty  of  his  person,) 
that  it  was  groundless ; —  and  Godolphin,  the  Treasurer,  was  Cowper 
authorised  to  negotiate  with  him  for  his  promotion  to  the  fo^LordT" 

W00l8a<*^*  Keeper. 

They  met  by  appointment  in  the  morning  of  Thursday,  a.d.  1705. 
the  nth  of  October,  at  I^ord  Halifax's-f  The  Great  Seal 
being  now  distinctly  offered  to  Cowper,  who  had  been  before 
sounded  on  the  subject,  he  stipulated  that  he  should  have,  like 
his  predecessor,  2000/.  for  his  equipage  or  out-fit,  and  a 
•alary  of  4000/.  a  year,  i  He  next  demanded  what  his  pre- 
decessor had  not  aspired  to — a  peerage.  There  never 
hitherto  had  been  an  instance  of  making  a  man,  taken  from 
the  bar,  a  peer  on  his  first  receiving  the  Great  Seal,  and  he 
said  he  should  be  contented  to  receive  this  distinction  at  the 
**  next  pnMnotion."  To  this  Godolphin  immediately  assented, 
observing,  that  *^  he  should  have  been  created  a  peer  immedi- 
ately, if  there  had  been  any  precedent  for  it"  Some  accounts 
say  that  Cowper  likewise  wisely  bargained  for  a  retiring  pension 
of  2000/.  a  year,  as  a  compensation  for  the  loss  of  his  practice 

*  *'  Some  former  passages  of  his  life  were  thought  to  disqualify  him  for  that 
office  by  which  he  was  to  be  the  guardian  of  the  Queen's  conscience :  but  these 
diiieultiet  were  easily  overcome  by  the  authors  of  his  promotion,  who  wanted  a 
penon  that  would  be  subservient  to  all  their  designs,  wherein  they  were  not  dis- 
ippointed.** —  Swif*r,  Uisiory  of  four  lent  Veart  of  Queen  Anne, 

t  I  have  now  the  invaluable  assistance  of  Lord  Cowper*s  own  Diarv.  It 
begins  this  very  day,  and  continues  pretty  regularly  till  the  end  of  January  fol- 
lowing, Tiiere  are  a  few  entries  in  the  beginning  of  February,  1706,  but  on 
the  lltfa  of  that  month  there  is  this  notice  1>etween  brackets,  [**  Here  I  broke 
ofl^  wanting  time,  and  eyes  being  sore,**]  and  there  is  a  hiatus  till  23d  January, 
1709.  There  is  m  single  entry  on  that  day,  and  no  other  is  found  till  27th 
August,  niQ,  about  the  time  when  the  Whig  government  was  breaking  up; 
and  we  have  this  notice,  **  My  great  business,  and  want  of  health,  forced  me  to 
BitCBupt  this  course  in  great  measure ;  but  I  hope,  on  quitting  my  oflSce,  to  be 
at  leisure  to  resume  it,  though  in  nuitters  of  less  moment.**  Then  follow  some 
very  interesting  details  respecting  the  change  of  government,  and  the  attempts 
t»  retain  him  in  the  office  of  Chancellor.  But  the  entries  are  very  rare  during 
the  remainder  of  the  reign  of  Queen  Anne.  On  the  accession  of  George  I.,  we 
have  an  account  of  his  receiving  the  Great  Seal  from  that  Sovereign ;  and  there, 
iiaftvtuoately,  the  Diary  closes. 

I  At  this  time,  these  allowances  were  paid  out  of  the  Civil  List,  and  were 
•til]  matter  of  bargain  with  the  sovereign  on  whom  they  fell. 
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CHAP,     at  the  bar;    but  he  doee  not  himself  mention  this  in  his 
^^^^'     diary.*     At  the  same  meeting  the  Treasure  showed  him  a 


A.D.  1705.  private  letter  from  Queen  Anne,  in  which  she  intimated  thrt 
^^  Bochester  and  Nottingham  had  so  behaved  themselves  tiul 
it  was  impos^ble  for  her  ever  to  employ  them  again,  and 
that  she  looked  for  support  from  the  Whigs," 

Great  Seal        All  preliminaries  beinff  settled,  they  proceeded  together  in 

delivered  to  i  -rr        .  ^^      .  .       T   i  xi       m 

him  by  the   &  coach  to  Kensmgton.    Having  arrived  there,  the  Ireasnrer 

Queen.        ^^g  admitted  into  the  Queen's  closet,  while  Cowper  remabed 

in  her  chamber.     Her  Majesty  soon  came  in  and  said  to  him, 

"  Mr.  Cowper,  I  am  very  well  satisfied  of  your  fitness  for  the 

office  of  Keeper  of  the  Great  Seal,  and  I  am  pleased  to  give 

it  to  you." : —  Cowper.  "  The  honour  your  Majesty  is  jdeased 

so  graciously  to  bestow  upon  me,  cannot  make  me  mora 

zealous  and  faithful  to  your  interest  than  I  have  always  beeii 

out  of  principle,  the  surest  ground  to  rely  on.     I  am  very 

distrustful  that  I  may  not  prove  equal  to  so  great  a  post; 

and  all  I  can  promise  your  Majesty  with  certainty  is,  that  I 

will  behave  myself  in  it  with  industry  and  honesty."    He 

then  kissed  her  hand,  and  asked  and  obtained  permissioa  from 

her  to  go  out  of  town  the  following  day,  and  to  remain  in 

the  country  till  Sunday.     He  had  been  advised  to  do  60» 

that  he  might  avoid  as  much  as  possible  solicitation  tot  phoea 

now  in  his  gift 

Custom  When  he  got  home  he  found  a  summons  from  Secretary 

Chancellor    Hedges  to  attend  a  Council  at  Kensington,  at  six  in  the 

or  Lord       evening.     Then  and  there  the  Great  Seal,  which  had  been 

ICeeoer  to 

accompany    '^^  the  Quccn's  own  custody  since  the  Saturday  preceding, 
the  Sove-     ^^g  formally  delivered  to  him,  with  the  title  of  Lord  Keeper.f 

reign  to  the    __  iii/./^  i«  -n  •       r^  -t 

royal  He  took  thc  oath  of  office,  and  he  was  sworn  a  rnvy  Coimcil- 


chapel. 


•  **  Oct.  1705.  Mr.  Cowper  made  Lord  Keeper.  Observing  how  uncertain 
gpreate  officers  are  of  continuing  long  in  their  places,  he  would  not  accept  it 
unless  2000/.  a  yeare  were  given  him  in  reversion  when  he  was  put  out,  iu  con- 
sideration of  his  losse  of  practice.  His  predecessors,  how  little  time  soerer 
they  had  the  Seal,  usually  got  100,000/.,  and  made  themselves  Barons.'*  — 
Evefyn. 

f  London  Gazette.  — "  Kensington,  Oct.  1 1.  1705.  This  day  her  Majesty 
in  Council  was  pleased  to  commit  the  custody  of  the  Great  Seal  to  the  Right 
Honourable  William  Cowper,  Esq.,  one  of  her  Miuestv*s  learned  Council  in  the 
Law,  wilh  the  title  of  Lord  Keeper  of  the  Great  Seal  of  England;  and  thc  usual 
oaths  being  administered  to  him,  hia  Lordship  took  his  place  «t  the  board  ac- 
cordingly.'* 
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for.*  Having  disposed  of  all  his  places,  "reserving  nothing  to     CHAP. 

hioMoIfy  nor  taking  the  value  of  one  farthing  reward  "  (which  ^ ^ 

be  seems  to  have  considered  a  rare  merit),  he  went  to  his  ^j^  1705^ 
koQfie  in  Hertfordshire,  and  remained  there  till  Sunday 
morning.  He  then  repaired  to  St.  James's  Palace,  in  com- 
pliance with  the  custom  still  kept  up  as  in  the  reign  of 
Cfaarias  XL,  that  the  Keeper  of  the  Great  Seal  attended  the 
Sovioeign  to  chapel,  and  fortunately  there  being  now  the 
most  perfect  purity  of  manners  at  Court,  there  was  nothing 
in  this  ceremony  inconsistent  with  the  character  of  a  grave 
Judge,  t  Lord  Keeper  Cowper  having  conducted  the  Queen 
to  her  closet,  carrying  the  Great  Seal,  **took  his  place 
in  the  chapel  below ;  and  after  sermon,  a  little  before  an- 
them finished,  went  up  to  her  closet  and  so  returned  before 
fer  to  her  lodgings  again."  J  The  three  following  days  were 
occupied  in  receiving  visits.  Among  those  who  called  to 
ofkt  their  congratulations  was  Sir  Nathan  Wright ; — **  both 
at  first  meeting  were  a  little  out  of  countenance."  On 
Hiursday,  the  18  th,  he  kept  his  first  public  Seal  in  the 
Middle  Temple  Hall,  and  in  the  evening  paid  his  respects  to 
the  Dncbess  of  Marlborough,  whom  he  seems  truly  to  have 
considered  the  chief  author  of  his  advancement ;  but  she 
declined  all  acknowledgment,  and  "  waiving  that  talk,  ex- 
pressed herself  very  averse  from  the  High  Church  party."  § 


•  Each  oeth  cost  him  26/.  t  Ante,  Vol.  III.  p.  321. 

\  Diary,  p.  3.  This  custom  evidently  originated  from  the  Chancellor  having 
^ttn  aa  ecclesiastic.  Confessor  to  the  King,  and  Warden  of  the  Chapel  Royal. 
It  vas  still  preserved  with  lay  Chancellors,  and  after  the  Reformation.  We 
Itove  a  very  graphic  description  of  it  from  Paul  Hentzer,  a  German,  who  pub- 
lished Travels  in  England  in  the  time  of  Queen  Elizabeth.  Giving  an  account 
of  her  going  to  chapel  at  her  palace  at  Greenwich,  he  says  :  "  It  was  Sunday, 
vhen  there  is  usually  the  greatest  att(?ndance  of  nobility  In  the  same  hall 
vere  the  Archbishop  of  Canterbury,  the  Bishop  of  London,  a  great  number  of 
counc'illots  of  state,  o6Scers  of  the  Crown,  and  gentlemen  who  waited  the 
Queen^s  coming  out ;  which  she  did  from  her  own  apartment,  when  it  was  time 
to  go  to  prayers,  attended  in  the  following  manner :  first  went  Gentlemen, 
Barons,  Earls,  Knights  of  the  Garter,  all  richly  dressed  and  bareheaded ;  next 

CAXKTUE  CaAMCELLOR,  BEARING  THE  SeALS  IN  A  RED  SILK  PURSE,  betWCeU  tWO  ; 

one  of  which  carried  the  royal  sceptre,  the  other  the  sword  of  state,  in  a  red 
scabbard  studded  with  golden  Jfeurt  de  /is,  the  point  upwards ;  next  came  the 
Qoeeo  very  majestic,  &c.**  I  presume  the  Sunday  processsion  was  laid  aside  on 
the  accession  of  the  House  of  Hanover,  but  it  is  still  preserved  when  the  Queen 
comes  to  the  House  of  Lords. 
§  At  this  tunc,  and  for  some  years  after,  the  names  of  **  Whigs  and  Tories*' 
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CHAP.      Next  night  by  appointment  he  visited  the  Prince  of  Denmark 

'     at  Kensington,  whose  compliment  was  "  That  he  was  glad 

A.I).  1705.     *l*^  Queen  had  made  so  good  a  choice." — Lord  Keeper.    "I 
l^rd  beg  leave  to  assure  your  Royal  Highness  that  no  one  can  be 

J^^^'to  *      more  devoted  to  your  service ;  both  because  you.  Sir,  have 
Prince         always  been  in  the  true  interest  of  England,  and  also  for  that 
Denmark.     ^  kuow  there  is  no  surer  way  to  render  my  poor  services  ac- 
ceptable to  her  Majesty,  than  by  my  being  first  accepted  by 
your  Royal  Highness."  * 
Councils  on       He  Continued  to  attend  the  Queen  every  Sunday  morning 
evenings.      *^   chapcl ;   and  every  Sunday  evening  at   six  there  was 
a   Cabinet   Council,   which   the   Queen  attended,   and  all 
public   business,   foreign    and   domestic,   was   debated  and 
determined  npon.t     When  the  Queen  withdrew,    she  ge- 
nerally  gave   him   an   audience,   that   he   might  take  her 
pleasure  on  filling  up  vacancies  in  the  Church,  and  on  l^al 
promotions.  J      There    were    occasionally   **  Committees  of 
Council,"  attended  by  the  ministers,  without   the  Queen; 
but  till  the  accession  of  the  Georges,  who  did  not   tinder* 
stand  the  English  language,  all  important  measures  of  the 
government  were  supposed  to  be  deliberated  upon  by  the 
cabinet  in  the  presence  of  the  Sovereign. 

irere  generally  laid  aside,  and  the  opposing  factions  were  known  by  the  **  HigH 
and  the  Low  Church  parties." 

*^  There  is  a  memorandum  in  the  handwriting  of  his  daughter,  Lady  Saraht 
still  preserred,  which  gives  a  very  interesting  account  of  his  appearance  at  this 
time  :  —  ^  1705.  The  Queen  after  this  was  persuaded  to  trust  a  Whigg  minis- 
try  ;  and  in  the  year  1705,  Ocb'.,  she  made  my  father  L^*  Keeper  of  the  Great 
Seal,  in  the  41*^  year  of  his  age  —  'tis  said  the  youngest  Lord  Keeper  that  bad 
ever  been.  He  looked  very  young,  and  wearing  his  own  hair  made  him  appear 
yet  more  so  ;  which  the  Queen  observing,  obliged  him  to  cut  it  ofl^  telling  hhn 
the  world  would  say  she  had  given  the  Seals  to  a  boy.*' 

t  E.  G. — "Sunday,  21  st  Oct'.  1705.  Letters  were  read  from  Whitworth, 
who  was  with  the  Russian  army,  respecting  its  strength  and  operations.  Tbe 
next  naval  campaign  was  discussed,  and  the  force  was  fixed  which  should  be 
required  from  the  Dutch.  Reinforcements  were  ordered  for  Gibraltar.  The 
propriety  of  sending  a  mandate  to  choose  Sheriffs  for  the  city  of  York  after  tbe 
charier  day  for  that  purpose  was  debated,  *  to  which  the  new  Lord  Keeper  spoke 
the  first  time  in  Council.*  The  Queen  desired  her  speech  might  be  prepared  by 
the  Secretary  of  State  for  the  opening  of  parliament  (the  topics,  I  presume, 
being  then  agreed  upon),  and  to  be  reported  at  a  Cabinet  on  Friday  morning." 

\  £.  G. — **  This  same  evening,  after  the  Q  withdrew,  I  was  admitted  into 
her  bed>Ghamber,  and  there  laid  before  her  two  livings,  for  which  presentations 
desired ;  which  she  received  very  kindly,  and  said  she  would  discourse  oftc 
further  next  opportunity.  Then  I  begged  of  her  Majesty  that  Sir  James 
Mountague,  brother  to  Lord  Halifax,  might  be  her  counsel  in  ray  place,  which 
she  readily  granted."—  Diarijy  p.  5,  6. 
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On  Tuesday  the  23d  of  October,  the  first  day  of  Mi-     CHAP, 
chaehnas  Term,  the  Lord  Keeper  took  his  seat  in  the  Court     ^'^'^• 
of  Chancery  in  Westminster  Hall.     He  held  a  levee  in  the  TTTtoT" 
Pirliament  Chamber   of  the   Middle   Temple,   which   was  Installation 
attended  not  only  by  the  Judges  and  Queen's  Counsel,  but  Keeper, 
likewise  by  the  Lord  Treasurer,  the  Lord  Privy  Seal,  the 
Lord  Chamberlain,   the  Duke  of  Somerset,   the  Duke  of 
Montague,  Lord  Halifax,  Lord  Somers,  Lord  Cornwallis, 
and  many  other  Peers  and  Privy  Councillors,  who  made  a 
grander  procession  than  had  for  a  long  time  been  seen  on 
such  an  occasion.     They  all  escorted  him  to  Westminster 
Hall,  and  remained  in  the  Court  of  Chancery  till  he  was 
sworn  in,  and  began  business.*     He   piously   says   in  his  His  pious 
Diary :  '*  During  these  great  honours  done  me,  I  often  re-  reflections, 
fleeted  on  the  imcerttdnty  of  them,  and  even  of  life  itself:  I 
searched  my  heart  and  found  no  pride  or  self-conceit  in  it : 
and  I  begged  of  God  that  he  would  preserve  my  mind  from 
relying  on  the  transient  vanity  of  the  world,  and  teach  me  to 
depend  only  on  his  providence ;  that  I  might  not  be  lifted  up 
with  the  present  success,  nor  dejected  when  the  reverse  should 
happen ;  that  I  might  not  be  confounded  or  dismayed  by  the 
unusualness  of  my  circumstances   (and   the   like):    and   I 
verily  believe  I  was  helped  by  his  Holy  Spirit,  from  my  sin- 
cere dq)eiMlence  on  his  good  Providence,  in  this  great  under- 
taking."    Then  follows  an  addition,  which  must  have  been 
made  after  his  fall :  ["  Glory  be  to  God,  who  hath  sustained 
me  in  adversity,  and  carried  me  through  the  malice  of  my 

*  **  Anno  Quarto  Anne  Regime,  1 1  th  October,  ]  705. 

W"  Cowper,  Esq.  "1  W*".  Cowper,  Esquire,  one  of  her  Majesty's  Councill 
Lord  Keeper.  J  learned  in  the  law,  received  the  Great  Seal  of  England 
is  I.ord  Keeper  from  her  Ma'  at  Kensington  on  Thursday  in  the  evening,  being 
tbe  11^  day  of  October  in  the  year  aforesaid,  the  Queen  having  sent  for  it  the 
Saturday  before  from  Sir  Nathan  Wright,  Knt.,  Lord  Keeper,  by  Mr.  Secretary 
Hedges  And  on  Tuesday,  the  2S'<*  of  the  said  October,  being  the  first  day  of 
Michaelmas  term,  the  Lord  Keeper  went  to  Westminster  Hall,  accompanied  by 
tile  Ld.  Godolphin  Ld.  Treasurer,  the  Duke  of  Newcastle  Ld.  Privy  Seal,  the 
I>  of  Somerset  M**  of  the  Horse,  the  Earl  of  Kent  Ld.  Chamberlain,  the  Earl 
of  Stamibrd  Sc  Essex,  the  Lds.  Mohun,  Colepepper,  Cornwallis  and  Somers, 
ud  several  other  persons  of  honor,  and  most  of  the  Judges.  The  Lords  accom- 
panied him  into  the  Court  of  Chancery,  where  he  took  the  oaths  of  Allegiance 
■ad  Supremacy,  and  of  Ld.  Keeper  of  the  Grt.  Seal  of  England,  the  M'  of  the 
HolU  holding  the  book,  and  the  Clerk  of  the  Crown  reading  the  oaths.  Af\er 
«  motion  made,  the  Lords  departed,  and  left  the  Lord  Keeper  in  the  Court"  — 
Crovm  Off:  Minute  Roll,  1701—1714. 
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CHAP,  enemies;  —  so  as  that  all  designed  for  my  hurt  tamed  to 
^^^^'  my  advantage-"]  ♦ 
'A.».  1705.  "^^^  Whigs  were  mueh  delighted  by  Cowper  s  ekvatioa; 
but  it  caused  great  alarm  to  the  High  Church  party^  and  as 
Godolphin  still  wished  for  their  support,  he  pretended  that 
he  had  no  hand  in  it,  and  even  that  it  had  taken  place  against 
his  wishes.  Lord  Dartmouth  in  his  notes  on  Burnet,  saysz-r* 
"  The  day  after  Cowper  had  the  Great  Seal  I  met  Lord 
Godolphin  at  St.  tlames's,  where  in  discourse  I  told  him  that  the 
world  was  in  high  expectations  from  the  new  Keeper :  hcBaid 
he  had  the  advantage  to  succeed  a  man  that  nobody  esteemed ; 
but  the  world  would  soon  have  other  sentiments,  fcNC  his 
chief  perfection  lay  in  being  a  good  party-man,  and  seecied 
desirous  I  should  understand  that  it  had  not  been  done  with 
his  approbation,  which  I  did  not  doubt,  knowing  it  was  part 
of  his  penance  for  having  passed  the  Scotch  Act  of  Security, 
and  that  there  were  things  of  a  harder  digestion  to  follow.**  f 
Reforms  in  The  ncw  Lord  Keeper  devoted  himself  most  earnestly  to 
Chancery.  |jjg  discharge  of  his  judicial  duties.  He  not  only  gave  rapid 
despatch  to  the  business  which  came  before  him,  but  he  ear- 
nestly consulted  with  Lord  Somers  about  reforms  in  the 
Court  of  Chancery.  Some  abuses  were  corrected  by  Orders, 
and  others  requiring  the  interference  of  the  Legislature  for 
their  removal,  were  reserved  for  Lord  Somers's  great  bill  to 
amend  the  law,  now  about  to  be  introduced.^ 
lie  abo-  One  most    beneficial  change  he  eflFected  by  his  own  au- 

\Ws^*'''  thorlty,  and  from  his  own  sense  of  what  was  right  Hi- 
Gifts,  therto,  according  to  ancient  custom,  large  "New  Year's 
Gifts"  were  annually  made  by  all  the  officers  of  the  Court  of 
Chancery  to  the  Lord  Chancellor  or  Lord  Keeper.  The 
consequence  was  that,  for  their  reimbursement,  they  were 
allowed  to  extort  large  fees  from  the  suitors;  constant re- 

•   Diary,  6,  7. 

t  Dumet,  V.  220.  The  last  sentence,  I  presume,  means  to  eipress  the 
writer's  high  disapprobation  of  the  act  for  securing  the  Presbyterian  Religion 
in  4Scot1and  preparatory  to  the  Union.  This  was  condemned  by  many  of  the 
High  Church  pariy  as  irreligious,  and  leading  to  a  dangerous  toleratioa  of 
heresy.  The  truth  is,  that  Godolphin  and  Marlborough  from  this  time  were 
obliged  heartily  to  coalesce  with  the  Whigs,  for  the  genuine  Tory  or  Higb 
Clmrch  party  were  desirous  to  turn  them  out  for  Rochester  and  Nottinghain. 

I   Ante,  p.  195. 
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hctance  was  felt  to  visit  their  delinquencies  with  suitable     CHAP. 
punbhment,  and  the  Judge  was  crippled  in  the  discharge  of 


hfe  most  important  duties.  This  usage  was  common  to  all  ^  „.  1706. 
the  Courts  in  Westminster  Hall.  But  there  was  another  of 
a  more  monstrous  nature — and  still  more  pernicious — which 
was  peculiar  to  Chancery  —  that  all  the  Counsel  who  prac- 
tised m  the  Court  came  to  breakfast  with  the  Chancellor^  on 
the  Ist  of  January  *  in  every  year,  and  in  the  hope  of  being 
raised  to  the  bench,  or  of  obtaining  silk  gowns,  or  of  winning 
"the  Judge's  ear,"  made  him  a  pecuniary  present  according 
to  their  generosity  or  their  means,  or  their  opinion  of  his 
venality  or  stability,  f  Lord  Keeper  Cowper  resolved  en- 
tirely to  abolish  all  these  "  New  Yearns  Gifts." 

He  first,  out  of  delicacy,  mentioned  the  subject  to  GodoU 
phin  the  prime  minister,  knowing  that  he  was  likely  to  Ikj 
privately  censured,  although  no  one  could  openly  oppose 
him.  In  his  Diary,  under  date,  **  SOtk  Dec."^  he  says,  **  I  ac- 
quainted the  Lord  Treasurer  with  my  design  to  refuse  New 
Year's  Gifts — if  he  had  no  objection  against  it,  as  spoiling,  in 
some  measure,  a  place  of  which  he  had  the  conferring.  He 
answered  it  was  not  expected  of  me  but  that  I  might  do  as  my 
predecessors  had  done,  but  if  I  refused  lie  thought  nobody  could 
ilame  me  for  itJ^ 

Accordingly  the  Lord  Keeper  gave  notice  that  no  New  Year's 
Gifts  would  be  received  by  him.  Nevertheless  on  the  morning 
of  the  1st  of  January,  several  came  to  his  house  with  the  usual 
offerings,  but  they  were  all  denied  admittance ;  and  with  self- 
gratulation,  though  not  without  apprehension  of  consequences, 
he  immediately  wrote  in  his  Diary,  **  New  Year's  Gifts  turned 
back:  and  pray  God  it  doth  me  more  credit  and  good  than 
hurt,  by  making  secret  enemies  in  face  Romuli.^^  The 
storm  that  he  dreaded  arose.  No  sooner  was  the  fact  known 
that  the  holder  of  the  Great  Seal  had  refused  all  New  Year's 
Gifts  than  the  Chiefs  of  the  King's  Bench,  Common  Pleas  and 

•  For  certain  purposes  this  day  was  considered  the  commencement  of  the 
f*ar,  although  the  dating  of  the  year  was  not  altered  till  24th  March. 

t  Burnet,  iv.  141.  1  suppose  the  counsels*  presents  varied  a  good  deal,  ac- 
cording to  the  prerailing  opinion  of  the  Chancellor's  tenure  of  his  office.  If 
it  «^  fmspected  that  he  might  go  out  before  the  first  day  of  Hilary  Term 
(-3d  January),  they  must  have  dreadfully  dwindled  away. 
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CHAP.     Exchequer,  were  thrown  into  a  state  of  consternation;  and 
alarm  was  felt  by  the  Heads  of  the  Treasury,  and  other  de- 


partments of  the  government,  who  derived  considerable  ad- 
vantage from  the  present-giving  custom.*  To  mitigate  the 
ill  will  which  he  had  incurred  with  those  who  might  have 
done  him  a  mischief  while  he  was  not  yet  warm  in  his  seat, 
he  resorted  to  what  he  considered  the  justifiable  artifice  of 
pretending  that  it  was  only  by  mistake  that  he  had  refused 
the  presents  of  the  oflicers  of  his  Court,  and  that  he  had  in- 
tended to  confine  the  refusal  to  the  presents  of  the  Counsel 
practising  before  him.  In  execution  of  this  device,  he  wrote 
the  following  letter  to  his  father  Sir  William,  which  the  old 
gentleman  was  to  show  about  to  the  offended  Chiefs,  and  all 
others  whom  it  might  concern :  — 

«  Jan.  2.  705. 

"  Honourd  Sir, 
Letter  to  <«  Your  Saying  yesterday  I  was  y"  talk  of  coffee-houses, 

respecting  and  on  recoUcction  apprehending  you  to  be  in  a  mistake  as 
New  Year's  ^q  somc  particulars,  and  therfore  fearing  you  should  be 
necessitated  by  others  to  speak  of  that  subject,  I  send  you 
this  to  prevent  mistakes :  y®  rather,  because  what  you  say 
will  reasonably  be  thought  of  authority  as  to  my  cancems. 
The  true  fact  is  this.  I  had  alwaies  resolved  to  refuse  tho 
Counc.  K.  Y.  gifts,  as  that  which  no  Court  or  Judge  in 
England  or  elsewhere  received ;  and  therefore  y*  day  before 
sent  word  to  all  y®  Counc.  I  could  think  likely  to  come  to 
forbid  it :  but  I  sent  to  none  of  y®  OflScers,  intending  to  make 
the  same  distinction  y*  other  Chiefs  do ;  I  had  accordingly 
prepared  a  cold  breakfast  for  the  reception  of  the  OflBcers  as 
usual,  but  finding  several  Counc  came  who  I  had  not  thought 
of,  and  that  they  would  come  thick  on  one  another,  I  could 
not  be  at  home  to  some  and  not  to  others,  and  therefore  to 
prevent  disputing  w*''  y®  Counc  I  was  denyed  to  all :  But  I 
never  forbid  y®  other  OflScers,  otherwise  I  would  have  this 
distinction  made,  y®  rather  because  I  find,  by  being  abroad,  y* 
to  carry  it  so  far,  doth  not  please  others  besides  y®  Chiefe,  who 

•  This,  as  wo  have  seen  (Vol.  II.  p.  293.),  in  £lizabcth*8  time  extended  to 
the  Sovereign. 
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probably  submit  to  the  same  practise.     Be  pleased  to  let  my     CHAP. 
Mo.  see  this,  fro  . 


"  y  most  dutifull 

**  and  afiectionat  Sonne, 

«Wm.  Cowper.''* 

He  adhered^  however,  to  his  resolution  to  reject  all  New 
Year's  Gifts  whatsoever,  saying  that  ^'  he  could  not  accept 
them  even  from  the  officers,  after  having  once  refused  them^ 
though  uaintentionally." 

Notwithstanding  the  opposition  whidi  the  reform  at  first 
eacountered.  Lord  Cowper's  disinterestedness  was  afterwards 
gratefully  acknowledged  by  his  colleagues  f^  and  was  rewarded 
by  the  well-known  lines  of  Ambrose  Philips :  — 

"  He  the  robe  of  justice  wore, 
Sullied  not  as  heretofore, 
When  the  magistrate  was  sought 
With  «  Yearly  Gifts.*     Of  what  avail 
Are  guilty  hoards  ?  for  life  is  frail, 
And  we  are  judg*d  where  favour  is  not  bought." 

When  Lord  Cowper  was  a  second  time  Chancellor  in  the 
reign  of  George  I.,  he  was  still  resolute,  and  we  have  the 
following  amusing  entry  in  Lady  Cowper's  Diary,  in  refer- 
ence to  the  abolished  custom:  —  ^^Jany.   17.  |^.       This  Lady 
month  used  to  be  ushered  in  with  New  Year's  Gifts  from  the  o^r^*^* 
Lawyers,  which  used  to  come  to  near  3000/.  to  the  Chan-  respecting 
wllor.     The  original  of  this  cudtom  was  from  presents  of  wine  cff^  ** 
and  provisions,  which  used  to  be  sent  to  the  Chancellor  by 
Ae  people  who  practised  in  his  Court,  but  in  process  of  time 
a  covetous  Chancellor  insinuated  to  them  that  gold  would  be 
inore  acceptable ;  so  it  was  changed  into  gold,  and  continued 
80  till  the  first  time  ray  Lord  had  the   Seals,  every  body 
Ittving  blamed  it  that  ever  had  the  Seals,  but  none  forbid- 
'uig  it     The  Earl  of  Nottingham,  when  Chancellor,  used  to 
receive  them  standing  by  a  table,  and  at  the  same  time  he 

*  This  letter  is  addre«ed  — 

•♦  To  my  much  honourd 
Fa.  ^  W.  Cowper. 

psent." 
t  Letter  from  Harley,  3d  Nov.  1706. 
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CHAP. 
CXIV. 


Cowrper  as 
an  Equity 
Judge. 


took  the  money  to  lay  it  upon  the  table^  he  used  to  cry  oat» 
*0h,  Tyrant  Cuthtom  I'  (for  he  lisped) — *My  Lord  forbid 
the  bringing  them.' "  * 

The  arrears  left  by  the  late  Lord  Keeper  were  veryformir 
dable,  and  from  his  low  reputation  there  were  many  f^plioar 
tions  for  rehearings ;  but  by  diligence,  method,  and  capacity, 
the  business  of  the  Court  in  a  few  terms  was  brought  nearly 
into  as  good  order  as  in  the  time  of  Lord  Somers.  The  new 
Lord  Keeper  heard  causes  in  the  morning  (from  ei^t  till 
one),  and  motions  in  the  afternoon  (from  three  till  eight),  t 

His  judgments  are  to  be  found  in  "  Vemon  J,"  "Peere  Wil- 
liams §,"  "Precedents  in  Chancery],"  and  "Reports  in  Chan- 
cery." He  is  little  indebted  to  his  reporters,  who  give  us  but  an 
imperfect  notion  of  his  powers  of  reasoning,  and  often  sub* 
stitute  their  own  ungrammatical  and  quaint  phraseology  for 
the  correct  and  simple  flow  of  diction  for  which  we  know 
that  he  was  remarkable.  I  do  not  think  that  he  can  be  con- 
sidered a  profound  jurists  He  was  not  very  familiar  with 
black  letter  books ;  he  does  not  seem  to  have  devoted  much 
time  to  the  civil  law ;  and  I  do  not  perceive  him  drawing 
illustrations  from  the  codes  of  the  Continental  nations.  But 
possessing  great  natural  quickness  and  a  retentive  memory, 
he  had  diligently  studied  the  more  practical  parts  of  the 
common  law  of  England,  with  the  little  to  be  found  in  print 
respecting  proceedings  in  Equity  ;  and  almost  from  the  time 
of  his  being  called  to  the  bar  4ie  had  had  great  experience  on 
the  circuit,  and  in  all  the  courts  in  Westminster  Hall.  With- 
out becoming,  when  called  upon  to  distribute  justice5  such  an 
indefatigable  student  as  Lord  Nottingham,  he  took  some 


*  So  disinterested  was  Lord  Cowper  in  money  matters,  that  he  not  un* 
frequently  refused  his  regular  fees  on  patents.  Thus  Colly  Gibber  tells  us,  that 
when  Steele's  patent,  as  governor  of  the  Theatre  Royfti,  passed  the  Seal,  the 
Lord  Chancellor,  in  compliment  to  Sir  Richard,  would  receiTC  no  fee. — Ltftt  iL 
47.  His  example,  with  respect  to  New  Year's  Gifts,  was  not  speedily  followed ; 
and  it  is  said,  that  till  very  recently,  the  Chief  Justice  of  the  Common  Pleas 
invited  the  officers  of  bis  Court  to  a  dinner  at  the  beginning  of  the  year,  when 
each  of  them  deposited  under  his  plate  a  present  in  the  shape  of  a  Bank  of 
England  note — instead  of  a  gift  of  oxen,  roaring  at  his  levee,  as  id  ruder 
times. 

t  Nisi  Prius  sittings  after  dinner  had  been  abolished  just  before  I  entered  the 
profession ;  but  evening  sittings  at  the  Rolls  continued  during  the  early  part  of 
the  1 9th  century. 

I  Vol.  II.  §  Vol.  L  g  Vol.  ni. 
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paios  to  keep  up  and  to  enlarge  his  stock  of  legal  lore.  Above     CHAP« 
ally  he  looked  so  young  and  so  handsome,  and  so  good  na* 


tured,  and  his  demeanour  on  the  bench  was  so  courteous 
while  it  was  so  dignified,  that  there  was  at  once  a  strong 
piepo«e88i<Ni  in  his  favour,  he  was  hailed  as  ^^  a  lawyer  and 
a  gentleman*,''  and  the  public  formed  even  an  exa^er* 
ated  estimate  of  the  good  qualities  which  belonged  to  him. 
His  exeellent  good  sense  and  knowledge  of  the  world  pre* 
rented  him  from  displaying  ignorance,  and  kept  him  out  of 
the  embarrassments  into  which  indiscreet  judges  are  betrayed. 
He  was  said  even  to  send  away  the  defeated  party  con- 
tented with  him :  —  **  Hujus  sors  ea  fiiit,  juris  dicundi,  in 
(\xA  gloriam  conciliat  magnitude  negotii,  gratiam,  a^uitatis 
kurgitio;  qu&  in  sorte  sapiens  Prsstor  offensionem  vitat 
jeqoabilitate    decemendi,   benevolentiam    adjungit    knitate^ 

In  reviewing  his  decisions  one  is  struck  by  observing  how.  His 
in  the  construction  of  wills,  he  repeatedly  admitted  evidence  °^"'**"*- 
of  parol  declarations  by  the  testator  relative  to  intention; 
but  this  does  not  seem  then  to  have  been  much  objected  to.  X  — 
Hiere  being  a  devise  of  a  trust  of  lands  to  A  for  life,  with  a 
power  of  leasing ;  remainder  to  the  heirs  male  of  the  body  of 
A,  he  erroneously  decreed  the  trustee  to  convey  to  A  an 
estate  for  life  only,  with  remainder  to  A's  first  and  other 
sons  in  tidl  male ;  but  Lord  Macclesfield  reversed  this  de- 
cree, directing  the  trustees  to  convey  an  estate  tail  to  A, 
although  it  was  admitted  that  upon  articles  of  marriage  so 
fiauned  the  husband  would  have  been  made  only  tenant  for 
life.§ 

He  likewise  fell  into  an  error  in  holding  that  an  executor 
to  whom  a  specific  legacy  is  given  is  not  entitled  to  the 
surplus  of  the  personal  estate,  and  his  decree  was  reversed  on 
iq^)eal  to  the  House  of  Lords,  on  the  motion  of  Lord  Guem- 


^  I  rtmember  its  being  said  of  the  four  Judges  of  one  of  the  Courts  in  Wcst- 
miaster  Ball,  "  A  is  a  lawyer,  but  not  a  gentleman  ;  B  is  a  gent]eman»  but  not  a 
lavyer ;  C  is  neither  a  lawyer  nor  a  gentleman  ;  but  D  is  both  a  lawyer  and  a 
gentleman.'* 

f  Ge.  pro  Munena. 

t  See  2  Vernon,  252.  517.  601.  736. 

§  Bmk  T.  C9kman^  8  Yem.  67a 
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CHAP,  sey,  who  had  then  great  weight  as  a  law  lord.  *  All  Ixud 
^^'^'  Cowper's  other  decrees  stood,  and,  as  &r  as  I  am  awue, 
would  now  be  considered  of  authority.  One  of  the  most 
important  settled  the  question  in  favour  of  the  law-makiiig 
sex,  whether  a  husband  should  have  courtesy  out  of  a  trust 
estate  of  the  wife,  although  the  wife  was  not  dowafale  of  the 
trust  estate  of  the  husband,  f —  He  laid  down  the  rule,  whick 
has  been  since  followed,  that  if  there  be  a  devise  of  lands  to 
trustees  to  convey  in  a  manner  forbidden  by  the  law  against 
perpetuities,  the  devise  is  not  void,  and  the  conveyance  shall 
be  made  as  near  the  intent  of  the  testator  as  the  rules  of 
law  will  admit  X  —  He  decided  the  famous  case  of  Oniom  v, 
Tyrery  upon  the  revocation  of  wills,  more  frequently  cited 
than  almost  any  other  in  our  books,  laying  down,  that  if 
there  be  duplicates  of  a  will,  a  cancellation  of  one  duplicate 
operates  a  revocation  of  both,  and  that  a  will  well  execated 
is  not  revoked  by  a  will  intended  to  revoke  it,  if  there  be  any 
defect  in  the  execution  of  the  revoking  will.  §  —  He  laid  the 
foundation  of  a  valuable  title  in  the  law  of  "  principal  and 
surety ,''  by  holding  that  the  master  who  obtains  a  bond  for 
the  good  conduct  of  a  servant  has  no  remedy  upon  it  for  a 
loss  which  might  have  been  prevented  by  ordinary  diligence 
on  his  own  part.  ||  —  He  had  a  very  nice  point  to  determine 
upon  the  law  of  ^^  donatio  mortis  causcL.^^  A  testator,  after 
making  his  will  appointing  an  executor  and  residuary  legatee, 
when  dangerously  ill,  gave  100/.  to  a  pei*8on  not  named  in 
the  will,  to  be  retained  as  a  gift  if  he  should  not  recover; 
and  died  of  that  illness.  The  question  was,  whether  this  was 
not  a  parol  alteration  of  the  will? — Lord  Cotoper.  "The 
objection  is  not  so  strong  as  if  there  had  been  a  specific 
bequest  of  a  chattel,  and  then  a  gift,  mortis  cattsd,  of  the 
same  chattel.  Devising  the  residuum  is  only  the  rest  of  his 
estate  that  he  should  die  possessed  of:  but  this  is  a  gift  in 

♦  Lady  Granville  v.  Duchess  Dowager  of  Beaufort,  I  Pcere  Williain.s  IH*; 
and  see  Ball  v.  Smith,  2  Vera.  675.  Lord  Guernsey  was  one  of  the  Fmches; 
our  greatest  ybintV/tf  de  robe, 

t    ITaUs  V.  Ball,  1  P.  W.  108. 

\   Humberston  v.  Humberston,  \  P.  W.  332. ;  2  Vera.  737. 

§  Scott  V.  Houghton,  2  Vern.  560.;  Onions  t.  Tyrer,  2  Vera.  741.;  Pri  Ch. 
459. ;  P.  W.  343. 

g    Afountaguev.  Tidcombe,  2  Vern.  518. 
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the  tesUtor^d  lifetime,  although  mortis  causd,  and  the  posses-     CHAP. 
sioQ  was  transmuted.    Notwithstanding  the  will,  the  testator  * 


hid  the  power  to  give  away  any  part  of  hb  estate  in  his  life- 
time, mther  absolutely  or  conditionally.  The  will,  therefore, 
ihall  have  its  full  operation,  although  the  donee  of  the  100/. 
nwrfitf  eattsd  retains  his  gift."  * — In  one  case  Lord  Cowper, 
baeked  by  Lord  Chief  Justice  Trevor,  had  the  courage  to 
decide  a  case,  upon  the  execution  of  a  leasing  power  under 
a  settlement,  against  the  opinion  of  Lord  Chief  Justice  Holt, 
—with  the  general  approbation  of  the  profession.  Tenant  for 
life,  with  a  power  "to  grant  leases  of  all  lands  anciently 
demised,  reserving  the  ancient  rents,  and  of  the  other  lands, 
reserving  the  best  improved  rents,"  granted  one  lease  of  the 
whole,  "  rendering  for  the  lands  anciently  demised  the  an- 
cient rents,  and  for  the  other  lands  the  best  improved  rents." 
Hoh  thought  the  lease  valid,  being  in  the  words  of  the 
power;  bat  it  was  decreed  to  be  void,  as  contrary  to  the 
intention  of  the  settler,  f 

I  will  finish  with  a  case  more  amusing  to  the  general 
reader: — "One  Mr.  Comwallis  having  set  up  a  lottery, 
called  *  The  Wheel  of  Fortune^  or  a  Thousand  Pounds  for  a 
fenxy^  Mrs.  Fuller,  the  wife  of  Dr.  Fuller,  sent  for  twenty- 
fornr  of  those  tickets,  and  gave  them  among  the  servants, 
upon  condition,  if  twenty  shillings  or  more  should  come  up, 
her  daughter  should  have  a  moiety  of  the  prize,  and  one  of 
them,  thus  given  to  her  foot-boy,  came  up  a  prize  of  1000/. 
The  daughter  brought  this  bill  for  the  moiety  of  the  money, 
and  it  was  undeniably  proved  by  the  rest  of  the  servants  and 
others  that  the  ticket,  which  cost  but  one  penny,  was  given 
the  foot-boy  on  that  condition. — Lord  Cowper.  *Cujus  est 
dare  ejus  est  disponere.'  The  foot-boy  is  an  infant,  but  he 
is  bound  by  the  condition  as  well  as  one  of  full  age ;  he  may 
be  a  trustee,  and  is  a  trustee  as  to  500/.  for  the  young  lady." 
Decree  accordingly,  % 

Although  the  Lord  Keeper  remained  a  Commoner  above  a  ^^®|J^^ 
year  after  he  received  the  Great  Seal,  his  political  avocations,  of  Urds. 

•  Dnwy  ▼.  Smxth,  1  Peero  Willmms,  404. 

t   Oth$  T.  lAfrd  Mohun,  S  Vern.  531.  542. ;  Eq.  Cas.  Ab.  343. ;   Prec.  Chan. 
257.  I  Burnet,  iv.  141. 
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Union  with 
Scotland. 
Lord 
Cowpor 
a  Com- 
missioner. 


A.D.  1705. 


Nov.  5. 

1706. 

Lord 

Cowper 

pleased 

with  his 

precedence. 


Here- 
covers  the 
borough  of 
Hertford. 


from  the  firsts  demanded  a  great  deal  of  his  time  and  at- 
tention. On  the  25th  of  October,  at  the  meeting  of  the 
new  Parliament,  he  took  his  place  on  the  woolsack  as 
Speaker  of  the  House  of  Lords*,  and  without  a  right  to 
debate  or  vote,  he  was  of  great  service  by  his  advice  in 
appeals  and  writs  of  error,  and  in  the  general  business  of  the 
assembly,  t 

Early  in  the  Session  the  important  measure  of  the  Scottidi 
Union  being  brought  forward,  he  was  named  one  of  tl>e 
Commissioners  for  England.  The  Archbishop  of  Canterbury, 
nominally  at  the  head  of  the  Commission,  did  not  attend,  hot 
the  Lord  Keeper  who  was  next  in  point  of  rank,  was  at  the 
conferences  which  were  held  with  the  Scotch  Commissioners, 
almost  daily.  He  wisely  deferred  much  to  the  experience 
and  authority  of  Lord  Somers ;  but  by  his  insight  into  cha- 
racter and  his  conciliatory  manners  he  had  wonderful  success 
in  soothing  Caledonian  pride,  and  in  quieting  Presbyterian 
jealousy.  On  the  23d  of  July,  he  delivered  to  the  Queen  at 
St.  Jameses  the  articles  agreed  upon,  which  were  afterwards, 
with  some  small  alterations,  confirmed  by  the  parliaments  of 
the  two  countries. 

In  the  meanwhile  he  notices  several  occurrences  in  his 
Diary,  which,  though  of  much  less  importance,  still  retain 
some  interest  On  "  Gunpowder  Plot  day"  he  attended 
divine  service  in  Westminster  Abbey  as  Speaker  of  the 
House  of  Lords,  and  much  as  he  may  be  supposed  to  be 
superior  to  such  a  gratification  of  vanity,  he  seems  to  have 
been  much  tickled  with  the  precedence  yielded  to  him  on 
this  occasion  even  by  the  Archbishop  of  Canterbury  himsdf.| 

He  was  still  more  pleased  soon  afterwards  by  a  vote  of  the 
House  of  Commons, — the  result  of  a  good  deal  of  canvassing 
and  management, — which  restored  to  his  family  the  borough 
of  Hertford,  lost  to  them  ever  since  the  trial  of  his  brother 


*  He  says  in  his  Diary  recording  this  fact,  **  All  the  Lords  who  were  against 
my  advancement  all  wished  me  joy,** — a  statement  which  somewhat  keeps  in 
countenance  the  courtly  insincerity  of  our  own  times. 

t  Burnet,  iv.  141. 

j  Diary,  p.  11. — Our  Chancellors  now-a-days  (no  doubt  much  to  their  sior- 
tification)  are  cheated  out  of  this  distinction  by  the  House  of  Lords  being  al^ttp 
adjourned  over  Gunpowder  Plot  Day,  Charles  the  Martyr*8  Day,  and  Aseensioo 
Day,  that  there  may  not  be  a  procession  to  the  Abbey. 
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Spencer  for  the  murder  of  Sarah   Stout.     This  victory  is     CHAP. 
Gomiiiemorttted  in  the  Diary: — "The   Hertford  election 


oarried  for  the  petitioner.  The  question  passed  as  I  had 
worfed  it,-^a  fi*ir  step  to  deliver  a  pure  town  from  manifest 
oppieMion  and  wrong."* 

Not  being  permitted  to  share  in  the  debates  in  the  House  His  occu- 
of  Lords,  he  amused  himself  by  taking  notes  of  the  speeches  |^e'°IJ,oi" 
on  the  opposite  sides^  and  marshalling  on  paper  the   con-  sack, 
fiictisg  arguments,  t 

Eb  furnishes  us  with  an  amusinfic  account  of  a  dinner  Dinner  at 
given  about  this  time  by  Harley,  who  still  remained  in  "*"®y®- 
etke,  though  discontented  and  plotting  against  his  colleagues. 
*•'  I  believed,  when  I  see  the  company,  this  to  be  a  meeting  to 
reooQcile  Somers  and  Halifax  with  Harley,  which  was  con- 
finned  to  me  when,  after  Lord  Treasurer  was  gone  (who 
fiwt  went),  the  Secretary  took  a  glass  and  drank  to  Love, 
AMD  Friendship,  and  everlasting  Union,  and  wished  we 
had  more  Tokay  to  drink  it  in  (we  had  drank  two  bottles 
good  but  thick).  I  replied, — *  His  white  Lisbon  was  best  to 
drink  it  in,  being  very  clear.^  I  suppose  he  apprehended  it 
(as  I  observed  most  of  the  company  did)  to  relate  to  that 
homour  of  his,  which  was  never  to  deal  clearly  or  openly,  but 
always  with  reserve  if  not  dissimulation,  or  rather  simulation, 
and  to  love  tricks  even  where  not  necessary,  but  from  an 
inward  satisfaction  he  took  in  applauding  his  own  cunning. 
If  any  man  was  ever  bom  under  a  necessity  of  being  a  knave, 
he  was."  t 

The  Tories  out  of  office  were  now  going  into  open  opposi- 
tion, but  a  good  many  were  retained  in  place ;  and  Cowper 
pressed  that  these  called  the   "  Court  Tories"  should  be 


•  Diary,  18. — He  suspected  that  Harley  was  already  intriguing  against  him, 
9nd  trying  to  get  a  decision  in  the  House  of  Commons  on  the  Hertford  Election 
Petition,  contrary  to  his  interest.  Diary,  25.  —  "After  the  Q.  gone,  I  asked 
Secretary  Uarley  what  he  thought  would  be  the  success  of  Hertford  business 
next  day.  He  said  it  would  certainly  do  well  if  yesterday's  business  did  not 
^il  it.  This  I  then  understood  as  a  menace  from  him,  that  he  would  do  all  he 
eould  underhand  to  spoil  the  Hertford  business.** 

t  Diary,  15. 

t  **  Sunday,  January  6.  1706.** —  Diary,  33.  It  is  curious  to  sec  how  he 
wrote  of  his  then  colleague  —  the  future  Lord  Treasurer  of  the  ^mous  Tory 
nu'oistry. 

VOL,  IV.  X 
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CXIV. 


Civilities 
shown  to 
him. 


Recorder's 
report. 


made  to  act  as  one  party  with  the  Whigs  —  when  Halifax 
observed  to  him  —  "  We  are  mixing  oil  and  vinegar."  * 

The  Lord  Keeper  was  allowed  to  name  the  English  puisae 
Judges,  and  all  the  Irish  Judges,  although,  in  exercising 
this  patronage,  he  was  influenced  by  the  opinion  of  Godol- 
phin.f 

He  thus  very  naturally  expresses  his  delight  with  the 
attentions  he  received  from  the  great  hero  of  the  age:  "  Lord 
Marlborough  sworn  in  Chancery.  He  took  oocasion  to  speak 
much  and  very  kindly  to  me  in  public  He  is  a  great  master 
of  a  very  winning  address."  J  About  the  same  time  he 
makes  an  entry  respecting  the  leader  of  the  High  Church 
party,  showing  liberality  on  both  sides.  "  Lord  Rochester  a 
good-natured  man,  though  hot.  He  ha<l,  during  the  debate, 
signified  to  me  (civilly  enough)  that  I  should  sit  when  I 
happened  to  be  standing  ;  and  he  afterwards  came  and  asked 
my  pardon  in  a  very  kind  and  obliging  manner.  He  formerly 
did  the  same  when  I  was  counsel  at  the  bar,  and  he  had  stopped 
my  going  on  (as  he  ought)  in  a  matter  which  was  not  open . 
for  me  to  speak  to  by  the  strict  rules  of  the  House.  What 
related  to  one  so  inconsiderable  as  myself,  especially  when  at 
the  bar,  could  only  proceed  from  good  nature ;  for  which,  if 
it  ever  should  be  in  my  power,  I  should  be  glad  to  do  him 
kindness,  though  a  violent  man  of  a  contrary  party  to  that  I 
think  most  in  the  interest  of  England."  § 

The  custom  now  prevailed,  which  was  continued  till  the 
accession  of  Queen  Victoria,  that  a  report  was  made  to  the 
Sovereign  in  council  of  all  persons  capitally  convicted  at  the 
Old  Bailey  Sessions.  Thus  he  notices  his  own  humane 
conduct  on  the  first  report  after  he  was  in  oflSce :  "  Sunday,  9. 
A  Cabinet.    The  Recorder  reported  the  convictions.    I  spoke 

•   Diary,  12. 

t  Extracts  from  Diiry.  —  27th,  Sunday  :  **  A  cabinet.  Spoke  to  Lord  Trea- 
surer about  Judges;  he  said  he  inclined  to  Mr.  Dormer."  SOth,  "Was  alone 
with  the  Queen  in  her  closet.  She  asked  me  to  propose  a  Judge  for  £iigland, 
and  Chief  Baron  for  Ireland As  to  the  Irish  Baron,  I  stated  the  diffi- 
culty in  procuring  a  fit  man ;  but  told  her  it  was  certainly  tb«  interest  of 
England  to  send  over  as  many  magistrates  thither  as  possible  from  hence,  that 
being  the  best  means  to  preserve  the  dependency  of  that  kingdom  on  England. 
The  Queen  said  she  understood  they  had  a  mind  to  be  independent  if  they  could ; 
but  they  should  not."  Friday,  Jan.  8.  —  "  At  night  I  waited  on  the  Queen,  and 
introduced  Mr.  Dormer  to  kiss  her  hand  for  Judge's  place. •• — Diary ,  37. 

t  Diary,  39.  §  Diary,  15,  16. 
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to  saye  one,  the  evidence  being  doubtful;  and  the  other  for     CHAP. 

first  offence.    One  respited  till  further  order ;  the  other  trans-  '^ 

ported."  • 

Before  we  proceed  farther  with  his  political  career,  we  Lord 
must  pause  for  a  short  time  to  view  him  in  his  domestic  circle,  dom^^L*" 
where,  as  far  as  I  can  trace,  after  he  recovered  from  the  errors  l»fe. 
of  his  early  youth,  he  always  appears  most  amiable.     He  had 
some  years  before  been  thrown  into  deep  affliction  by  the  loss 
of  lus  first  wife,  and  the  only  child  which  she  brought  hiin. 
When  he  received  the  Great  Seal  he  had  recovered  his  spirits, 
and  being  so  young  and  handsome,  and  holding  so  high  an 
office,  he  was  looked  to  as  a  great  parti  by  all  the  maids  of 
honour  and  aspiring  beauties  who  adorned  the  drawing  room 
of  Qaeen  Anne.     At  last  he  fixed  his  affections  on  a  young  His  second 
hidy  of  extraordinary  vivacity  and  accomplishments,  though  ™«'»'"«®- 
she  was  of  a  Tory  family — Mary,  daughter  of  John  Clavering, 
Esquire,  of  Chopwell,  in  the  Bishopric  of  Durham  ;  and  in  the 
long  vacation  of  1706  he  was  happily  united  to  her  in  mar- 
riage.   A  few  of  his  letters  to  her  may  interest  the  reader,  as 
showing  the  manners  of  those  times,  and  the  human  heart  — 
the  same  at  all  times :  — 

"  Sept'  19.  1706.t 

"  The  first  thing  I  doe  this  morning  is  to  sit  down  to  write  Letters  to 
this  to  acquaint  my  life  what  I  am  very  sure  your  concern  ^jfe, 
for  me  will  not  think  impertinent,  y*  I  got  safe  at  last  to  my 
house  yesterday  after  a  very  troublesome  journey.  Wee  met 
the  cold  northern  wind  and  rain  all  the  way,  and  being  per- 
fectly in  the  y®  dark  y®  three  last  miles,  y*  coach  was  forced 
to  goe  very  slow,  and  y*  poor  servants  through  y®  violence  of 
y*  storm  could  not  use  their  eyes  w**  they  could  have  done,  if 
it  had  been  calm.  The  coach  was  two  or  three  times  in  danger, 
but  got  no  hurt  The  only  consolation  I  had  was  to  think 
your  journey  was  shorter,  and  by  day  light,  so  that  I  was  not 
in  fear  for  what  I  was  most  concerned  for.  You  declare 
agjunst  speeches,  and  I  believe  care  as  little  to  read  as  hear 
them,  and  certainly  never  man  stood  less  in  need  of  them  if 

•  January  26, 

t  This  letter  m  indorsed  in  the  handwriting  of  Lady  Cowper :  «•  My  L*"'  first 
Inter  to  me  after  we  wer  marry'd.** 

X  2 
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CHAP,     the  truest  love  and  highest  esteem  are  able  to  rive  undeniable 

*     evidence  of  themselves.     I  believe  they  are,  and  therefore 

shall  depend  for  ever   on  making  love  to  you  that  way. 
Though  y®  part  I  act  is  very  painfull,  yet  *tis  heaven  to  what 
I  should  have  felt  if  I  had  left  you  for  any  time  with  distrust 
of  the  sincerity  of  my  intentions  towards  you,  and  I  woa 
farther  satisfyed  in  having  given  you  proof  that  what  I  have 
done  is  not  to  please  an  ungovernable  appetite,  w**  perishes  as 
soon  as  gratifyed,  but  that  I  have  been  led  by  motives  of  love 
and  value  of  you,  w*^**  are  of  such  a  nature  that  they  can  never 
end  but  by  God's  or  your  own  act.     I  beg  you  to  take  the 
best  care  of  your  health,  and  to  preserve  and  improve  that  degree 
of  affection  w^'*  I  flatter  myself  you  have  for  me,  or  y*  Uttle 
temptation  I  laid  in  yoiu*  way  (much  less  than  I  design)  would 
not  have  prevailed.     Take  care  of  the  points  wherein  my 
interest  is  so  much  concerned,  w*'^  is  now  become  yours,  and  I 
hope  so  to  order  things  as  in  a  little  time  without  any  dia- 
advantage  that  may  incurr  y*  censure  of  y*  pretended  wiee,  to 
spend  y®  remainder  of  my  life  in  y®  enjoyment  of  that  hap- 
piness my  imagination  hath  laid  up  for  it.     I  am,  with  the 
greatest  truth, 

"  Your  most  affectionat  Husband 
"  and  humble  Servant, 

<'  Wm.  Cowper. 

"  Next  Saturday's,  Tuesday's,  or  Thursday's  post  will  bring 
yours  to  me  directed  to  me  at  my  house  in  Hertingfordbury, 
near  Hertford,  Hertfordshire." 

"  Sept'  i24.  1706. 

«  Mad"", 
"  I  had  a  messenger  to  wait  at  y®  Posthouse  for  the  plea- 
sure of  yr  Ire,  by  w**  means  it  came  to  my  hands  on  Sunday 
as  soon  as  I  came  fro  church  in  y®  morning.  •  I  do  not  fear 
any  one  suspecting  by  it  my  corresponding  w*''  a  lady  ;  y* 
hand  is  like  the  writing  of  one  used  to  much  business  of  that 
kind.  I  dare  not  tell  you,  even  at  thi?  distance,  how  much  it 
pleasd  me,  and  how  great  an  opinion  it  has  given  me  of 
your  abilitys  in  that  way,  for  fear  I  should  provoke  y'  mo- 
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desty  to  bear  malice  against  me  for  complimentiug  you  (as     CHAP. 
you  will  call  it)  till  I  am  so  happy  as  to  see  you.     You  say 
had  you  known  the  danger  before,  you  would  have  put  out 
of  my  power  to  have  run  into  it,     I  thought  I  had  before 
acquainted  you  with  my  design  of  carrying  y*  Lady  you 
mention  down  w*^  me ',  and  therefore  inferred  y*  fro  my 
writing  she  was  here,  you  would  inferr  I  did  so :  We  were 
run  upon  a  bank  in  y®  dark,  and  y*  coach  was  in  some  danger, 
as  wee  could  just  see,  of  falling  into  much  lower  ground.    At 
that  instant  I  could  not  but  think  of  y*  fable,  wher  y®  man 
that*8  going  to  be  cast  away  is  pleased  that  y®  end  of  y*  boat 
wher  his  enemy  sat  was  going  to  sink  first.     I  would  have 
taken  care,  I  assure  you,  to  have  fallen  as  soft  as  I  could, 
for  my  side  would  have  been  uppermost.     Having  supplyed 
y*  defect  you  put  me  in  mind  of  in  my  Ire,  let  me  do  so  w*'* 
youre :  you  do  not  mention  the  occasion  of  your  taking  so 
unlikdy  a  resolution  to  be  preferred,  and  what  could  put  so 
improper  a  purpose  into  your  heart.     I  took  the  first  oppor- 
tunity of  giving  you  my  handwriting  to  what  I  had  before 
d<Hie,  but  you  have  far  outdone  me,  when  you  let  me  see 
that  those  severe  words  concerning  obedience  w*^^  the  church 
and  custom  exacted  fro  you  were  not  merely  submitted  to  as 
necessary,  and  of  course,  but  y*  you  will  voluntarily  run 
Into  a  lasting  assurance  of  y®  same  matter.     I  know  not  how 
to  be  even  with  you  but  by  begging  to  beleiv  this  great 
truth,  y*  if  you  design  to  deal  so  by  me,  you  shall  be  the 
best  dissembler  in  the  world  of  y'  inclinations,  if  ever  you 
catch  me  at  willing  any  thing  you  do  not  like,  or  denying  any 
thing  that  you  doe.     I  hope  the  picture  goes  on  successfully  ; 
if  done  by  the  time  my  next  banishment  begins,  it  will  serve 
to  support  mc  under  it,  for  do  not  imagine  from  any  thing 
that  may  look  a  little  trifling  or  chearfuU  in  this  letter  y* 
my  mind  is  here  constantly  in  that  tune ;  'tis  only  while  I 
enjoy  this  half  conversation  w***  yovf,  who  I  assure  you  are  y* 


*  I  presumt;  an  old  fat  housekeeper  —  not  the  simultaneous  wife,  who,  ac- 
cording to  VoHairc,  formed  with  them  such  an  amicable  tria  —  PhiL  Diet, 
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CHAP,     only  satisfaction  I  propose  to  my  hopes  in  this  life.    I  am 
^^^^'      most  faithfully, 

^^  Your  affectionate  Husband  and 

"  humble  Servant, 

«  W.  C." 

•*  Fryday,  Dec  20.  1706. 
«  Mad« 

^^  I  cannot  pass  this  day  without  g^  uneasiness  unless  I 
inquire  of  y""  health,  and  hear  from  you ;  but  1  beg  it  may  be 
very  little,  if  at  all  troublesom  to  you  to  write.  I  am  going 
to  visit  my  Mother,  and  perhaps  shall  begin  to  prepare  her 
for  what  she  must,  I  hope,  know  in  a  little  time.  Let  me 
now  beg  of  you,  when  I  cannot  see  you  frown,  to  give  me 
leave  to  know,  either  fro  yourself  or  some  other,  your  plea- 
sure in  y*  maters  I  would  have  talkd  of  w***  you.  I  verily 
think  one  reason  of  my  writing  to  you  this  night,  was  my 
seeing  Camilla  up  for  to-morrow.  I  have  so  often  interfer'd 
with  her,  y*  I  am  ashamed  of  it,  and  beg  y*  if  yott  would  have 
been  there,  if  I  had  not  spoke  of  waiting  on  you,  you  will 
not  let  that  hinder  you,  and  I  will  make  myself  amends  by 
seeing  you  y®  first  minute  I  can  afterwards.  I  beleiv  I  shall 
take  courage  to  goe  once  incognito  (I  don't  mean  in  di^uise) 
y®  approaching  time  of  liberty  for  those  that  work  hard: 
That  you  may  be  alwaies  most  happy,  shall  be  the  constant 
prayrs  and  endeavours  of  him  who  is  only  yours,  C." 

«'  Dec.  21.  1706 11.  night. 

''  My  D.  M. 

"  I  cannot  go  to  rest  without  expressing,  so  as  you  may 
have  it  early  to-morrow,  my  concern  and  amazement  to  con- 
sider by  w^*  steps  you  could  collect  so  much  disquiet  fro  so 
harmless  a  passage.  I  cannot  recollect  I  said  any  one  thing, 
that  should  give  my  life  y**  least  occasion  for  such  a  charge  as 
1  find  in  y""  letter :  heaven  is  my  witness  I  never  did  nor 
meant  to  reproach  you  for  any  thing,  nor  did  I  ever  beleiv  or 
think  I  had  y®  least  reason  so  to  do  i  much  less  for  the 
quality  you  mention  fro  w*^^  I  ever  did  and  do  think  you  the 
furthest  removd  of  any  one  under  heaven*  The  only  expres- 
sion on  my  part  y*  could  be  s*  to  sound  like  reproof,  was,  y* 
I  would  wait  on  you  o'  Saturd.  notwithstanding  w**  I  in* 
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tended  only  for,  and  I  really  think  was  no  other,  than  a  kind     CHAP, 
reproof,  for  your  unreasonable  modesty  ;  and  tis  my  want  of 
Skill,  if  it  be  not  y®  language  of  a  Lover.     I  am  sure  it  pro- 
ceeded from  a  heart  entirely,  at  the  moment  it  spoke,  pos- 
eessed  w***  that  passion  for  you,  fully  convine'd  of  your  great 
merit,  for  w<*  I  really  revere  you,  and  perfectly  satisfied  of 
your  loving  me  to  the  extent  of  my  eag'rest  wishes.     If  I 
have  any  fault  to  find,  'tis  rather  y*  you  love  too  much ; 
nothing  else  could  fro  so  small  a  spark  blow  up  such  a  fiame 
of  apprehensions  that,  beleiv  me,  are  unwarrantable.     The 
expression  in   my  letter,  wherein  I  mention  y'  frown,  is 
utterly  perverted  by  my  d.  Love's  melancholy  fancy ;  if  you 
look  again,  you'll  find  it  nothing  but  raillery,  and  I  meant  it 
only  to  make  you  merry ;  so  y*  I  was  extremely  concem'd  to 
find  you  undertake  it  as  gravely  as  you  do.     I  never  thought 
of  being  at  Camilla  to-morrow,  but  some  time  in  Xmas,  as 
you'll  find  by  my  letter  on  a  review;  and  yet  that  you  appre- 
hend as  if  I  meant  to  goe  though  you  did  not.     I  am  very 
desirous  to  set  all   your  mistakes  right,  and  in  order  to  do 
it,  will  waite  on  you  the   first    minute    I    can   to-morrow 
(Saturday).     There  is  nothing  I  have  so  much  at  heart,  as  to 
pletae  you  in  all  my  words  and  actions ;  and  therefore  I  am 
very  unfortunate  whenever,  contrary  to  my  endeavours,  it 
proves  otherwise.     I  can  never  mean  better,  but  since  I  see 
how  dangerous  it  is  to  jest  upon  so  nice  a  subject,  I  shall 
learn  hereafter  to  tread  w***  more  care,  and  not  leave  y®  most 
innocent  expression,  if  I  can,  to  a  possibility  of  miscon- 
itruction.     I'll  conclude  w*^  owning  I  am  highly  guilty  of  y® 
vanity  of  beleiving  wh*  you  desire  me  to  beleiv  in  y®  conclu- 
rion  of  y*"  letter ;  and  in  gratitude,  I  hope,  you'll  give  me 
credit,  when  I  assure  you  I  have  no  prospect  in  life  I  set  y® 
least  value  upon,  but  the  continuance  of  yo  favour,  and  y®  un- 
speakable pleasure  and  satisfaction  I  shall  ever  find  in  doing  you 
all  the  good  that  is  in  my  power.    God  bless  us.   Good  night ! " 

These  epistles,  I  think,  place  the  Lord  Keeper  in  a  very 
Amiable  point  of  view,  showing  how  he  could  forget  the 
anxieties  of  business  and  the  struggles  of  ambition.  At  the 
very  time  when  he  wrote  them,  Marlborough  was  conducting 
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one  of  his  most  critical  campaigns^  on  whidi  the  fate  of 
Europe  and  of  the  Whig  party  mainly  depended;  and  t 
great  rivalry  was  raging  between  opposite  factions  in  the 
English  cabinet. 

Harley,  intriguing  to  give  a  superiority  to  the  Tories 
preserved  a  very  civil  exterior  to  the  Whig  Lord  Keeper, 
and  pretended  even  to  be  impatient  to  see  his  merits  rewarded 
by  his  elevation  to  the  peerage  —  as  we  learn  from  the  fol- 
lowing letter, — which  may  be  said  to  show  that  the  art  of  writ- 
ing, as  well  as  speech,  is  given  us  to  conceal  our  thoughts : 

Nov.  3.  1706. 

"  My  Lord, 

"  I  received  the  honour  of  your  Lordship's  letter  at  this 
place,  and  I  did  intend  to  have  been  in  town  as  soon  as 
I  could  have  sent  an  answer,  but  the  excessive  floods  have 
confined  me ;  and  therefore  I  wUl  not  longer  delay  the  making 
the  most  hearty  acknowledgments  to  your  Lordship  for  your 
favour ;  I  heartily  wish  it  were  in  my  power,  by  any  effectual 
service,  to  express  the  just  esteem  1  have  for  your  Lordship: 
I  do  take  it  to  be  the  best  service  to  the  Government,  as  well 
as  justice  to  your  Lordship  in  all  places,  and  upon  all  fitting 
occasions,  to  show  the  world  with  how  great  integrity  and 
and  despatch  that  great  oflSce  is  discharged;  and  as  your 
Lordship's  unparalleled  generosity,  the  refusing  the  New 
Year's  Gift,  hath  brought  honour  to  the  Queen's  service,  so 
I  never  omit  saying  to  proper  persons  that  it  is  a  justice  due 
to  your  Lordship's  merit  to  let  the  world  see  the  esteem  the 
Queen  has  for  you  by  a  public  mark  of  honour. 

*'  If  your  Lordship  had  been  in  town  when  I  came  away, 
I  would  have  asked  your  Lordship's  opinion  upon  what  heads 
I  should  discoutse  the  gentlemen  of  the  county  against  the 
next  session  of  Parliament ;  I  have  seen  a  great  many  in 
several  coimties,  and  of  both  parties,  and  I  find  both  sorts 
arc  very  desirous  to  quit  their  (pretended)  leader,  and  unite 
in  the  Queen's  service,  if  they  may  be  permitted.  I  see 
plainly  that  a  few  good  words,  and  a  little  impartiality,  will 
make  every  thing  easy ;  and  it  is  as  plain  that  the  other 
scheme  will  not  subsist  more  than  one  session,  if  it  does  that ; 
but  I  will  not  trouble  your  Lordship  farther  upon  this  head. 
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\iH  I  have  the  honour  to  wait  upon  you  in  Lincoln's  Inn     ^^^^ 
Fields.    I  beseech  your  Lordship  to  be  so  just  as  to  believe  ' 

me  to  be  with  the  utmost  esteem, 
«  My  Lord, 
"  Your  Lordship's  most  humble,  and 

"  most  obedient  servant, 

«  Ko.  Harley." 

"With  the  assistance,  or  in  spite  of  Harley's  efforts,  "  the  ^®  " 
justice  due  to  his  Lordship's  merit "  was  soon  after  done.    On  Pecr. 
the  approach  of  another  session  of  parliament,  there  being  a 
large  promotion  in  the  peerage,  he  was  created  Baron  Cowper, 
of  Wingham,  in  the  county  of  Kent.     It  might  be  expected 
that  I  should  now  be  able  to  gratify  the  reader  by  proofs 
of  the   Lord    Keeper's   great   powers   as   an  orator;    the 
Scottish  Union,  with  many  other  important  measures,  came 
on  to  be  debated,  and  he  fully  sustained  the  reputation  for 
eloquence  which  he  had  acquired  as  a  commoner.     Yet  from   No  reports 
the  time  when  he  took  his  seat  in  1706  till  he  resigned  the  ^ewhesin 
Great  Seal  in  1710,  his  name  is  not  to  be  found  in  the  par-  the  House 

\'  1  •  -I  1  •  A  1  .  .  of  Lords. 

liamentary  history,  unless  on  the  occasion  of  his  returning 
thanks  to  the  Duke  of  Marlborough,  by  order  of  the  House 
of  Peers.  I  may  present  as  a  specimen  of  the  style  of  parlia- 
mentary reporting  in  the  reign  of  Anne,  the  fullest  account 
of  the  principal  debate  in  the  Lords  on  the  Union  with  Scot- 
land. The  names  of  some  of  the  opposers  of  the  measure 
are  first  given,  with  a  slight  touch  of  the  objections  which 
they  urged,  and  then  the  leaders  on  the  other  side  are  thus 
grouped  and  complimented :  —  "  The  Lords  Somers,  Halifax, 
and  others,  made  very  pertinent  answers  to  these  objections, 
after  which  the  House  divided,  and  the  contents  were  71, 
the  non-contents  22."  * 

Lord  Cowper's  address  to  the  Duke  of  Marlborough,  in 
returning  him  the  thanks  of  the  House  for  the  victory  atRa- 
niillies,  was  ordered  to  be  entered  in  the  Journals,  and  is 
thus  preserved  to  us :  — 

"  My  Lord  Duke  of  Marlborough, 
"  I  am  commanded  by  this  House  to  give  your  Grace  their  ^^'  ^' 

°  "^  1706. 

•  6  ParL  Hwt  568.     The  Lord  Chancellor  was  among  the  *•  others." 
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acknowledgment  and  thanks  for  the  eminent  services  yon 
have  done,  since  the  last  session  of  parliament,  to  Hct 
Majesty  and  your  country,  together  with  their  confederates, 
in  this  just  and  necessary  war. 

"  Though  your  former  successes  against  the  power  <rf 
France,  while  it  remained  unbroken,  gave  most  reasonable 
expectations  that  you  would  not  fail  to  improve  them ;  yet 
what  your  Grace  has  performed  this  last  campaign,  has  far 
exceeded  all  hopes,  even  of  such  as  were  the  most  affec* 
tionate  and  partial  to  their  country's  interest  and  your  glory. 

*^  The  advantages  (I  use  the  lowest  expression  for  every 
thing)  which  you  have  gained  against  the  enemy,  are  of 
such  a  nature,  so  conspicuous  in  themselves,  and  so  un- 
doubtedly owing  to  your  courage  and  conduct,"  so  sensibly 
and  universally  beneficial  in  their  consequences  to  the  whole 
Confederacy,  that  to  attempt  to  adorn  them  with  the  co- 
louring of  words  would  be  vain  and  inexcusable;  and 
therefore  I  decline  it,  the  rather  because  I  should  certainly 
offend  that  great  modesty,  which  alone  can,  and  does,  add 
a  lustre  to  your  actions,  and  which,  in  your  Grace's  exam- 
ple, has  successfully  withstood  as  great  trials  as  that  virtue 
has  met  with  in  any  instance  whatsoever. 

**  Only  I  beg  leave  to  say,  that  if  any  thing  could  move 
your  Grace  to  reflect  with  much  satisfaction  on  your  own 
merit,  it  would  be  this,  that  so  august  an  Assembly  does 
with  one  voice  praise  and  thank  you;  an  honour,  which  a 
judgment,  so  sure  as  that  of  your  Grace's  to  think  rightly 
of  every  thing,  cannot  but  prefer  to  the  ostentation  of  a 
public  triumph."  * 


o^t.  1707.  The  Act  of  Union  provided  that  there  should  be  one  Great 
Cowper  the  Seal  for  the  United  Kingdom ;  although  a  Seal  should  still 
ceUor^of""  ^®  ^®^^  ^  Scotland  in  things  relating  to  private  right  f;  and 
Great  Lord    Cowpcr   was    the    first   Lord   Chancellor    of  Great 

Britain.       Britain,   being    so  declared  by  the  Queen  in   Council,  on 
the  4th  of  May,  1707,  four  days   after   the  Act  came  into 


•   18  Lords'  Journ.  p.  177.;  6  Pari.  Hist.  546. 
f   Art.  xxiv. 
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operation.*     On  the  assembling  of  the  United  Parliament,     CHAP, 
the  Queen,  in  a  speech  which  he  prepared,  said  piously  and  [^ 


pointedly,  "  It  is  with  all  humble  thankfulness  to  Almighty 
God,  and  with  entire  satisfaction  to  myself,  that  I  meet  you 
kere  in  this  first  parliament  of  Great  Brit«dn ;  not  doubting 
bat  you  come  with  hearts  prepared,  as  mine  is,  to  make  this 
Union  so  prosperous  as  may  answer  the  well-grounded  hopes 
of  all  my  good  subjects,  and  the  reasonable  apprehensions  of 
our  enemies." 

At  this  period  of  Anne's  reign,  the  Whig  star  was  in  the  Oct.  23. 
ascendant     The  Duchess  of  Marlborough  still  kept  Aime  ^^^^ 
under  much  subjection.     Prince  George,  who  was  supposed  ency  of'tiie 
to  have  had  an  antipathy  to  them,  and  to  have  exerted  against  w*"g«. 
them  any  little  influence  he  enjoyed,  was  no  more,  —  and 
th^  gsdned  considerable  popularity  from  the  brilliant  success 
of  the  war,  which  was  considered  their  measure.     On  the 
dissolution  of  parliament  in  the  following  year,  they  gained  a 
decided  majority  in  the  House  of  Commons ;  Harley  and  St. 
John  were  obliged  to  retire  from  office,  and  Lord  Somei*s, 
being  made  President  of  the  Council,  they  considered  the 
government  free  from  .Tory  taint. 

The   Session   of  1708-9    began    with   placing  the  Lord  We  delivers 
Chancellor    rather     in    a    delicate     position.        The    two  praying 
Honses  having  voted  a  condolence  to  the   Queen   on   the  Q^een 
death  of  her  husband,  which  was  privately  presented  to  her ;  marry 
she  proceeded  to  give  a  very  necessary  order,  —  (she  now  °*^"* 
being  a  widow,)  —  that  the  prayer  should  be  discontinued, 
which,  from  her  accession,  had  been  put  up  in  all  churches 
and  chapels  during  divine  service,  "  to  make  her  an  happy 
mother  of  children,"  and  the  Commons,  after  the  fashion  of 
(iueen  Elizabeth's  parliaments,  unanimously  resolved  that  an 
address   should   be   presented   to   her,    praying,  "that   she 
would  not  suffer  her  just  grief  so  far  to  prevail,  but  would 
have  such  indulgence  to  the  hearty  desires  of  her  subjects, 
as  to  entertain  thoughts  of  a  second  marriage."      This  re- 


•  London  Gazette. — *<  WTiitehall,  May  4.  1707.  Tliis  day  her  Majesty  in 
Council  was  pleased  to  declare  the  Right  Honourable  William  Lord  Cowpcr 
Lord  High  Chancellor  of  Great  Britain." 
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CHAP,     solution   was   sent   up  to  the  House  of  Lords,   who  were 
.  bound   unanimously   to  concur  in  it,  and  the  joint  address 

of  the  two  Houses  was  ordered  to  be  delivered  to  her 
Majesty  by  the  Lord  Chancellor.  He  was  a  member  of  a 
joint  committee  for  drawing  it  up ;  and,  on  his  suggestioo, 
the  following  address  was  adopted,  which,  considering  that 
her  Majesty  was  not  only  in  her  first  weeds,  but  in  the  forty- 
fourth  year  of  her  age,  with  a  constitution  much  impaired 
by  good  living  and  by  the  gout,  shows  some  tact  on  the 
part  of  the  framer  of  it :  "  Most  Gracious  Sovereign, 
We,  your  Majesty's  most  loyal  and  dutiful  sulyects,  the 
Lords  spiritual  and  temporal,  and  Commons,  in  Parliament 
assembled,  being  truly  and  deeply  sensible  of  the  many  and 
great  blessings  we  have  enjoyed  during  the  whole  course 
of  your  Majesty's  most  glorious  reign,  do  most  humbly 
conceive  we  should  be  inexcusably  wanting  to  ourselves  and 
the  whole  kingdom,  if  we  should  neglect  to  use  our  niodt 
zealous  endeavours  that  those  blessings  may  be  derived  down 
to  future  ages :  and,  therefore,  with  hearts  full  of  the  meet 
profound  respect  and  duty  to  your  royal  person,  we  most 
humbly  beseech  your  Majesty  graciously  to  consider  the 
universal  desires  and  most  humble  supplications  of  your 
faithful  subjects,  that  your  Majesty  would  not  so  far  in- 
dulge your  just  grief  as  to  decline  the  thoughts  of  a  second 
marriage.  This  would  be  an  unspeakable  joy  to  your  people, 
who  would  join  their  most  fervent  prayers  to  Ahnighty 
God  to  bless  your  Majesty  with  royal  issue ;  all  of  them 
concurring  in  this  opinion,  that  no  greater  happiness  can 
be  desired  for  your  kingdom  than  that  they  and  their 
children  may  long  continue  under  the  gentle  and  gracious 
government  of  your  Majesty  and  your  posterity." 

The  poor  Queen,  much  embarrassed,  after  expressing  her 
gratitude  for  the  marks  of  affection  she  received  from  the 
two  Houses  of  Parliament,  and  her  anxiety  for  the  Protestant 
succession  —  concluded  by  saying,  "  The  subject  of  thia 
address  is  of  such  a  nature,  that  I  am  persuaded  you  do  not 
expect  a  particular  answer."  * 


♦  6  Pari.  Hist  777. 
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The  remainder  of  the  Session  exhibited  a  series  of  easy     CHAP, 

CXIV. 

victories  gained  by  the  Whigs ;  but  we  have  no  account  of  ]_ 


any  speech  of  Lord  Chancellor  Cowper  in  the  course  of  it, 
except  another  address  of  thanks,  by  order  of  the  House,  to 
the  Duke  of  Marlborough,  for  his  eminent  services.  On  this 
occasion  the  Chancellor,  with  good  taste,  was  very  brief,  and 
touched  all  ministerial  hearts  by  pronouncing  these  words 
with  solemn  and  tremulous  voice,  to  indicate  that  they  pro- 
ceeded from  patriotic  piety :  "  I  cannot  conclude  without 
acknowledging  with  all  gratitude  the  providence  of  God  in 
raising  you  up  to  be  an  instrument  of  so  n^uch  good,  in  so 
critical  a  juncture,  when  it  was  so  muck  wanted/*  —  although 
profane  scoiTers  pretended  that  the  Lord  Chancellor  was 
thinking  less  of  the  fate  of  the  nation,  than  of  the  fate  of  the 
Whigs. 

Whether  this  party  had  oiTended  Heaven  by  any  profanity.  Dement, 
or  for   what   cause  they  were   to   be   subjected   to   divine  ^'^"°^*^® 
vengeance,  we  know  not ;  but  certainly  soon  after  this  time 
they  seem  to  have  been  deprived  of  their  understanding,  and 
they  were  given  as  a  prey  into  the  hands  of  their  enemies. 

Now  was  preached  the  famous  sermon  of  Dr.  Sache-  Impeach- 
VEKELL  against  Volpone  and  his  colleagues,  and  now  was  ^h*e- 
commenced  the  preposterously  foolish  impeachment  which  I  ▼ereil. 
have  inadequately  censured  in  the  life  of  Lord  Somers.  *  It 
is  understood  that  Lord  Cowper  joined  with  the  more 
Whiggish  section  of  the  Cabinet  in  reconamending  that  the 
sermon  should  (according  to  a  very  prevalent  fashion),  be, 
Kke  the  Non-resistance  Decree  of  the  University  of  Oxford, 
merely  burnt  by  the  hands  of  the  common  hangman,  or 
that  it  should  be  left  to  the  cognizance  of  the  ordinary  courts 
of  justice,  or  that  it  should  be  passed  over  with  silent 
contempt, —  but  that  Godolphin  being  furiously  bent  upon  an 
impeachment  by  which  he  hoped  successfully  to  vindicate  his 
private  character  and  the  public  principles  on  which  he  had 
acted,  they  were  afraid  of  a  fatal  split  in  the  Cabinet  by  farther 
resistance.  They  all  honestly  exerted  themselves  to  bring  it 
creditably  to  a  termination,  and  Mr.  Burke  thought  that  in 

♦  Ante,  p.  204. 
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the  speeches  which  they  delivered,  are  to  be  found  the  troe 
principles  of  genuine  Whiggism  and  of  the  English  con* 
stitution.  * 

Lord  Cowper  presided  as  Chancellor  when  the  hearing 
began  in  Westminster  Hall,  and  he  comported  himself  during 
the  long  trial  which  ensued  with  great  dignity  and  pro- 
priety. Thus  he  addressed  the  defendant,  who  appeared 
when  proclamation  was  made  for  him,  and  he  knelt  at  the 
bar: — "  Dr.  Sacheverell,  it  is  needless  to  give  you  any  di- 
rections concerning  your  behaviour  during  the  time  of  your 
trial  or  the  ordering  your  defence,  because  the  Lords  have 
not  only  allowed  but  assigned  you  the  counsel  you  desired, 
some  both  of  the  civil  and  common  law,  who  will  be  able  to 
direct  and  advise  you  not  only  in  the  substance  but  form  of 
your  defence.  The  Lords  have  also  made  an  order  for 
summoning  all  such  witnesses  as  you  have  propounded  to 
appear  for  you,  and  that  you  might  be  the  better  able  to 
provide  for  your  defence,  you  have  had  your  liberty  on  the 
first  application  for  it  and  giving  security  for  your  appear- 
ance. You  have  also  had  all  the  time  you  thought  fit  to 
desire,  in  order  to  prepare  for  your  defence,  so  that  you  ought 
ever  to  remember  that  their  Lordships  have  used  towards 
you  all  the  indulgence  you  could  reasonably  expect."  While 
the  Peers  were  sitting  in  Westminster  Hall,  the  Chancellor 
did  not  interfere  farther  than  by  saying,  '^  Gentlemen  of  the 
House  of  Commons,"  or,  **  Gentlemen,  you  that  are  counsel 
for  the  prisoner, — may  proceed."  When  the  great  difficulty 
arose  from  the  objection  that  the  articles  of  impeachment  did 
not  set  out  the  passages  of  the  sermon  complained  of  as 
libellous,  he  very  fairly  put  the  question  to  the  Judges, 
"  Whether,  by  the  law  of  England  and  constant  practice  in 
all  prosecutions  by  indictment  or  information  for  misde- 
meanours by  writing  or  speaking,  the  particular  words  sup- 
posed to  be  criminal,  must  not  be  expressly  specified  in  sudi 
indictment  or  information?"  I  should  have  thought  Aere 
was  great  weight  in  the  objection,  and  should  have  yielded  to 
it ;  but  I  make  no  doubt  that  it  was  conscientiously  overruled 


•  **  Appeal  from  the  New  to  the  Old  Whigs." 
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by  Lard  Cowper  and  Lord  Somers,  notwithstanding  the  CHAP. 
kbit  of  imputing  party  motives  to  Peers  in  all  judicial  cases  ^^^^' 
connected  with  politics.* 

When  sentence  was  about  to  be  pronounced,  an  altercation  Fracas  wiui 
arose  below  the  bar  of  the  House  of  Lords,  which,  but  for  the  oahe**  *^^ 
discretion  of  the  Lord  Chancellor,  might  have  led  to  very  Commons, 
serious  consequences.  When  Sir  Richard  Onslow,  the  Speaker 
of  the  Commons,  came  up  to  demand  judgment,  a  question 
arose  whether  his  mace  was  to  be  admitted  into  the  House  of 
Lords,  and  ^^the  Gentleman  Usher  of  the  Black  Rod"  in- 
asted  that  it  should  be  left  outside  the  door —  which  he  said 
was  according  to  ancient  precedent.  The  Speaker  threatened 
to  return  to  the  House  of  Commons  and  complain  of  this 
indignity,  but  Lord  Cowper  ordered  that  the  mace  should 
be  admitted.  "  Black  Rod"  being  then  ordered  to  produce 
hid  prisoner,  was  going  to  put  him  on  the  right  hand  of 
Mr.  Speaker,  who  was  thereupon  very  wroth,  and  exclaimed, 
"  My  Lords,  if  you  do  not  order  the  Black  Rod  to  go  with 
the  prisoner  on  the  left  hand  of  me  at  some  distance,  I  will 
return  to  the  House  of  Commons ; "  upon  which  the  Lord 
Chancellor  directed  Black  Rod  so  to  do,  and  then  Mr.  Speaker 
demanded  judgment. f 

The  Lord  Chancellor  addressing  the  prisoner,  recapitulated  Sentence 
the  proceedings  against  him,  and  coming  to  the  objection  to  vereli. 
the  framing  of  the  Articles,  said :  —  "  Their  Lordships  have 
resolved  that  by  the  law  of  parliament,  which  is  part  of  the 
law  of  the  land  in  prosecutions  by  impeachment  for  high 
crimes  and  misdemeanours,  by  writing  or  speaking  the  par- 
ticular words  supposed  to  be  criminal,  are  not  necessary  to 
be  expressly  specified  in  the  articles  of  impeachment.  So 
that,  in  their  Lordship's  opinion,  the  answer  of  the  Judges 
which  related  only  to  the  course  used  in  indictments  and 
informations   does  not  in  the  least  affect  your  case.     The 

•  See  Layer*8  case,  10  St  Tr.  93. 

t  The  Lords'  Journals  are  silent  respecting  this  controversy,  but  all  the  par- 
tinikrs  are  carefully  recorded  in  the  Journals  of  the  Commons,  who  have  ever 
•iwK  enjoyed  the  privilege  of  taking  their  mace,  with  the  Speaker,  into  the 
House  of  Lords,  and  of  having  the  prisoner  placed  at  some  distance  on  the 
Speaker's  left  hand,— which  were  considered  great  constitutional  triumphs." — 
15  St  Tr.  472.;  4  Hats.  Prec.  293. 
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Lordsy  therefore,  find  themselves  obliged  hj  law  to  proceed 
to  judgment  against  you,  which  I  am  ordered  to  pronounce, 
and  in  which  you  cannot  but  observe  an  extreme  tenderness 
towards  your  character  as  a  minister  of  the  Church  oi  Eng- 
land. This  high  Court  doth  adjudge.  That  you,  Henry 
Sacheverell,  Doctor  in  Divinity,  shall  be,  and  you  are  hereby 
enjoined  not  to  preach  during  the  term  of  tharee  years  next 
coming,"  *  —  O !  most  lame  and  impotent  conclusion  1 ! !  The 
drivelling  parson  was  considered  a  greater  hero  than  Marl- 
borough, and  his  prosecutors  were  scattered  to  the  winds-t 

The  Whigs  showed  the  infatuation  or  dementati&n  under 
which  they  were  labouring,  and  considerably  encreased  timr 
unpopularity  by  very  improper  prosecutions  for  high  trea- 
son, which  they  now  instituted,  and  for  which  the  Lord  Chan- 
cellor, as  head  of  the  law,  deserves  severe  blame.  During 
the  Impeachment,  the  High  Church  mob,  who  accompanied 
their  idol  daily  to  Westminster,  pulled  down  a  dissenting 
meeting-house  in  Drury  Lane,  and  another  in  Lincoln's  Inn 
Fields  —  burning  the  pulpit  and  the  seats,  and  huzzaing  for 
"  High  Church  and  Sacheverell  I"  X     They  might  very  pro- 


•  15  St.  Tr.  1— .522. 

t  Although  he  was  silenced  in  the  pulpit,  he  was  not  incapacitated  from  i«» 
celving  ecclesiastical  preferment ;  and  a  fine  living  in  Wales  was  immediately 
bestowed  upon  him.  His  journey  to  take  pos<iess)on  of  it  resembled  atoyd 
progress.  The  nobility  and  gentry  were  eager  to  have  the  honour  of  aotalaia* 
ing  him,  afterwards  looking  with  reverence  on  the  bed  in  which  he  had  slept ; 
and  in  all  the  towns  through  which  he  passed  he  was  received  with  processions, 
ringing  of  bells,  bonfires^  and  every  demonstration  of  joy.  Upon  the  diisolutioa 
of  parliament,  which  soon  followed,  the  members  who  had  voted  for  his  impeach- 
ment  were  almost  universally  cashiered,  and  many  with  great  property  and 
hereditary  influence,  and  heretofore  enjoying  much  individual  popularity,  did 
not  venture  to  show  themselves  at  the  hustings,  not  only  from  the  despair  of 
success,  but  from  the  dread  of  personal  danger.  In  the  **  Memoirs  of  P.  P* 
Clerk,  of  this  Parish,"  is  to  be  found  the  most  striking  testimony  to  the  celebrity 
conferred  upon  this  charlatan,  **  We  arc  now  (sa3rs  he)  arrived  at  that  cdfr* 
brated  year  in  which  the  Church  of  England  was  tried  in  the  person  ot  Dr. 
Sacheverell.**  And  in  drawing  the  characters  of  the  members  of  the  association 
which  he  formed  to  defend  the  Church,  he  mentions  "  Thomas  White,  a  man  of 
good  repute,  for  that  his  uncle,  by  the  mother's  side,  bad  formerly  been  servitor 
at  Maudlin  College,  where  the  glorious  Sacheverell  was  educated.** 

\  The  Latin  special  verdict  in  one  of  the  cases  is  curious.  *'  Frogressi  fuer* 
exultantes  et  clamantes,  *  Huzza^  High  Church  and  Sachevereli/*  et  declarantes 
qd  ipsi  omnes  domos  protestan'  dissentien*  ab  Ecclesia  anglican*  pro  divino  cultu 
allocat*  diruerent  et  pra^'  domu*  in  vico  preed'  vocat  Drwy  Lane  adtunc  fhicer' 
et  spoliaver*  et  subsellia  rostrum  (angl.  pulpit)  et  al*  ad  inde  spectan*  in  pub- 
lico vico  ibm  adtunc  protuler*  ad  comburend*  et  cum  igne  postea  in  eodem  pub- 
lico  vico  consumpser*,  &c.** — 15  St.  Tr.  693. 
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feAj  ha^e  been  prosecated  for  a  riot,  and  sentenced  to  a  short     chap. 
imprisonment,  but  that  they  should  be  hanged,  beheaded,  and [_ 


quartered  as  traitors,  for  ^^  compasssing  the  death  of  the  ^.d.  nio. 
Qoeen,"  or  "  levying  war  against  her,"  was  contrary  to  the 
plain  dictates  of  humanity  and  justiee*  Nevertheless,  upon 
the  doctrine  that  an  insurrection  to  destroy  all  inclosures,  or 
til  brothels,  is  high  treason,  the  rioters  were  indicted  for 
that  offence,  and  two  of  the  leaders,  Damaree  and  Purchase, 
a  waterman  and  a  joiner,  being  found  guilty,  had  the  fright- 
ful sentence,  which  till  lately  disgraced  our  law  of  trea*- 
son,  pnmounced  upon  them.  *  Although  they  were  after- 
wacds  pardoned,  the  Whig  ministers  were  very  justly  blamed 
for  vindictively  bringing  into  jeopardy  the  lives  of  men 
al;tadied  to  the  Queen  and  the  constitution,  who  had  merely 
been  betrayed  into  a  breach  of  the  peace  from  an  excess  of 
veligious  or  party  zeaL  f 

When  the  crisis  came,  the  whole  conduct  of  Lord  Cowper  Lord 
is  highly  to  his  credit  for  discernment,  integrity,  and  public  ^1*,]^^^'"" 
sfinU    Taking  (I  think)  a  juster  view  than  his  colleagues  of  peace  with 
the  question  of  peace  and  war,  he  in  vain  tried  to  save  them     ^^^^' 
from  the  odious  charge  of  continuing  the  struggle  for  their 
own  advantage,  by  representing  to  them  that  the  object  of 
the  Grand  Alliance  had  been  gained  by  the  humiliation  of 
Louis  XIY.,  and  that   this  haughty  sovereign,  amidst  all 
his  reverses,  never  would  submit  to  the  di^raceful  mandate 
to  assist  in  driving  his  own   grandson  from  the  throne 
jrf  Spain.     "  For  my  own  part,"    says  he,    in  his  Diary, 
*^  nothing  but  seeing  such  great  men  believe  it,  could  ever 


•  15  St  Tr.  522—703. 

f  It  may  be  too  late  to  controvert  the  law  laid  down  in  this  case,  but  no    Q.  High 
gOTcniment  would  now  direct  such  a  prosecution  to  be  instituted.     In  Frost's   treason  to 
ease,  which  occurred  when  I  was  Attorney  General,  I  had  no  difficulty  in  ad-    try  to  de- 
basing a  prosecution  for  high  treason,  as  with  an  organised  military  band  of  gtroy  all  in- 
10,000  men  he  attacked  the  Queen's  troops,  and  tried  to  storm  the  town  of  closures, 
Newport,  intending,  by  force,  to  change  the  constitution  of  the  country,  and  to    ^c. 
establish  "  the  PKorLB*s  charter  ;  "  but,  in  cases  which  afterwards  occurred  in  the 
north  of  England,  bearing  much  more  the  aspect  of  "  levying  war  **  than  the 
Sacbeverell  riot,  I  prosecuted  only  for  a  misdemeanour. — The  Tories  may  be 
excused  for  rewarding  the  zeal,  and  compensating  the   sufferings  of  honest 
Dwmree,  by  making  him  chief  waterman  to  the  Queen,  and  appointing  him  to 
^eer  ber  barge. 

VOU  IV.  Y 
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incline  me  to  think  France  reduced  so  low  as  to  aec^t  fiudi 
conditions."  * 

The  Queen,   prompted    by  Harlej   and  Mrs.  Maaham, 
^ving  signs  of  the  coming  change,  it  was  i^prdiended  that 
the  Duke  of  Marlborough,  then  in  Flanders,  would  imme- 
diately throw  up  all  his  offices ;  and  Lord  Ck>wper,  with  the 
Dukes  of  Newcastle  and  Devonshire,  jointly  wrote  him  alet'- 
ter,  earnestly  recommending  both  for  the  sake  of  the  country 
and  of  the  party,  that  he  would  retain  the  command,  so  that 
there  might  still  be  a  Whig  gaining  victories  in  the  field,  or 
that  the  odium  of  dismissing  him  should  be  thrown  upon  the 
Tories.     Marlborough,  who  although  converted  into  a  very 
good  Whig  and  for  ever  alienated  from  the  party  now  eager 
to  put  an  end  to  the  war,  having  still  a  steady  regard  for  bis 
own  interest,  thought  of  a  much  better  expedient  than  redg* 
nation,  and  proposed  that,  to  increase  the  confidence  of  the 
Allies,   he  should  receive  a  patent  as   *^  Commakdeb  in 
Chief  for  life,"  so  that  an  office  which  ought  not  to  be 
connected  with  party  politics  might  not  depend  upon  the  car 
Bualties  of  party  struggles.   He  accordingly,  without  the  pre- 
vious sanction  of  his  colleagues,  caused  this  scheme  to  be 
submitted  to  the  Queen,  by  Sarah  his  Duchess,  now  in  the 
last  agonies  of  expiring  influence.  Anne  said,  **  she  would  con- 
sider of  it,"  and,  under  the  advice  of  those  who  now  possessed 
her  confidence,  asked  the  Lord  Chancellor  whether  such  a 
patent  would  be  legal  and  constitutional?      Cowper  was 
aware  that  grants  somewhat  similar  and  not  more  objection- 
able, proposed  to  be  made  by  Queen  Elizabeth  to  the  Earl  of 
Leicester,  and  by  Charles  L  to  the  Duke  of  Buckingham,  had 
been  opposed  by  Lord  Chancellor   Hatton,  and  by  Lord 
Keeper  Coventry,  and  he  unhesitatingly  declared  that  whe- 
ther the  proposed  patent  would  be  legal  or  not,  it  certainly 
would  be  unconstitutional,  as,  under  a  monarchy,  military 
command  could  only  be  properly  held  during  the  pleasure  of 


•  "  Lord  Treasurer,  Lord  President  Somers,  and  all  others,  Lords,  did  ever 
seem  confident  of  a  peace  (on  the  terms  they  wished  to  prescribe).  My  own 
distrust  was  so  remarkable,  that  I  was  once  perfectly  chid  by  the  IVeasurer 
(never  so  much  in  any  other  case)  for  saying,  *  such  orders  would  be  proper  if 
the  French  King  signed  the  preliminary  treaty.*  He  resented  my  making  a 
question  of  it,  and  said  there  could  be  no  doubt,  he,** —  Diarf,  41. 
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the  monarofa*  Anne  was  thus  enabled  to  say,  that  however  chap. 
wilHng  to  gratify  the  Duke  of  Marlborough,  she  found  by  ^^^^' 
the  opinion  of  him  in  whom  she  and  all  her  ministers  oon-  ^  ^^^  i^jq. 
fided  so  muoh,  his  request  could  not  be  complied  with.  The 
sttempt  was  turned  to  great  advantage  by  Harley  and  the 
Tories,  who,  during  the  rest  of  this  reign,  represented  that  the 
Duke  of  Marlborough  had  Mrished  to  make  Himself  '^  Per* 
pelual  Dictator."  Swift,  in  his  "  History  of  the  Four  Last 
YeaiB  of  Queen  Anne,''  pretending  to  be  very  mild  and 
candid,  says  2  "  We  are  not  to  take  the  height  of  his  ambition^ 
from  his  soliciting  to  be  General  for  Life :  I  am  persuaded 
the  chief  motive  was  the  pay  and  perquisites  by  continu- 
nig  the  war ;  and  that  he  had  then  no  intentions  of  settling 
the  Crown  in  his  family,  his  only  son  having  been  dead  some 
years  before.''  f  In  allusion  to  this  attempt  it  was,  that,  when 
Addison's  Cato  came  out  in  the  year  1718,  and  the  two 
rival  factions  strove  which  should  applaud  it  most,  Boling-* 
broke  called  Booth  into  his  box  at  the  theatre,  and  gave  him 
a  purse  with  fifty  guineas  ^^  for  defending  the  cause  of 
Hberty  so  well  against  a  Perpetual  Dictator." 

Although  the  Whig  party  had  so  much  fallen  in  reputation.  Attempts 
partly  from  their  rejection  of  the  overtures  for  a  peace  made  toji^  to 
by  the  French  King  at  Gertruydenberg,  but  infinitely  more  induce 
from  the  charge  to  which  they  had  foolishly  exposed  themselves  Cowper  to 
rf  being  the  enemies  of  the  Church,  the  Chancellor  indi-  '®*J*°  ^®*^* 
viduaUy  stood  high  in  public  estimation ;  and,  for  the  credit  of  them. 
his  name,  the  Tories  were  very  desirous  of  retaining  him  in 

*  Aa  expreflsion  probably  taken  ftom  the  epigram  upon  the  high  bridge  oTer 
the  IHtle  stream  in  Blenheim  Park : 

**  The  arch,  the  height  of  his  ambition  shows ; 
The  stream,  an  emblem  of  his  bounty  flows." 

f  This  character  of  Marlborough,  by  Swift,  ought  to  make  us  look  with 
some  iadalgenee  on  the  licentiousness  of  the  press  in  our  own  times,  which, 
betnig  **  pretty  connderable,"  some  suppose  **  unexampled."  Our  Marlborough 
is  treated  by  political  opponents  with  uniform  deference  and  respect :  but  thus 
writes  Swift,  in  what  he  calls  **  History  ** — of  the  hero  of  Blenheim,  Ramillies, 
and  Malplaquet,  who  never  once  retreated  before  an  enemy — delitierately  re- 
presentiDg  him  even  as  a  coward :  **  Those  maliffners  who  deny  him  personal 
valour,  seem  not  to  consider  that  this  accusation  is  charged  at  a  venture,  since 
the  person  of  a  wise  General  is  too  seldom  exposed  to  form  any  judgment  in  the 
matter ;  and  that  fear,  which  is  said  sometimes  to  have  disconcerted  him  before 
an  action,  might  probably  be  more  for  his  army  than  for  himself." 
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CHAP,     office.     They  had  one  great  lawyer  of  whom  they  were  justly 

*     proud* ;  but  he,  seeing  the  precarious  tenure  of  office  in  such  a 

A.D.  1710.  juncture,  would  have  been  better  pleased  to  have  been  At- 
torney General,  —  with  his  practice  at  the  bar  to  retreat 
upon  in  case  of  a  reverse. 

Accordingly,  Harley,  who  at  this  time  did  not  wish  to 
give  a  complete  triumph  to  the  ultra-Tory  party,  which 
might  endanger  not  only  the  Protestant  succession,  but  lus 
own  stability,  employed  one  Moncton  to  treat  with  Lord 
Cowper  for  his  remaining  Chancellor.  An  offer  by  letter 
having  been  declined,  the  negotiator,  who  was  a  common 
friend  of  the  parties,  made  a  journey  from  Yorkshire  to  Lon- 
don, and  in  a  personal  conference  offered  Lord  Cowper  his 
good  offices  to  preserve  him  in  his  place.  Lord  Cowper 
made  suitable  explanations  to  acknowledge  so  great  a  favour, 
but  said  "things  were  too  fiar  gone  towards  the  Tories  for 
him  to  think  it  prudent  to  keep  his  place  if  he  might,  and 
that  in  case  of  a  Tory  parliament,  Mr.  Harley  would  find 
himself  borne  along  into  measures  he  might  not  like."  The 
following  day  Harley  himself  came  privately  to  Lord  Cow- 
per, who  gives  in  his  Diaky  this  amusing  account  of  their 
interview  f :  —  "  Munday,  1 8. 5  o'Clock.  M*"  H.  came  to  me 
&  made  great  Expressions  of  his  Esteem  &c. ;  owned  he 
came  by  the  Q.  leave  &  D.  of  Shrewsbury's  consent,  & 
undertook  for  L  Hare**  Approbation,  to  offer  me  to  continue 
in  my  station,  to  act  with  me  with  Confidence  and  better 
friendship  than  the  Junto  had  for  me.  He  could  say  much 
•  of  that,  but  would  accuse  none.  —  Gave  me  the  History  of 
the  3  months  past,  short  &  broken  so  that  hard  to  be  remem- 
bered. [Then  follows  a  confused  statement  of  intrigues  be- 
tween Godolphin,  Marlborough,  Harley,  St.  John,  Harcourt, 
and  Shrewsbury.]  Used  all  Arguments  possible  to  perswade 
me  to  stay  in  place :  —  All  should  be  easy :  —  The  Danger  of 
going  out  J :  —  a  Whig  Game  intended  at  bottom ;  enume- 

*  Sir  Simon  Harcourt. 

i   Copied  witli  the  original  spelling  and  abbreriations. 

\  This  reminds  me  of  a  saying  I  have  heard  of  the  late  Lord  MelHUe : 
"  Never  resign ;  for  when  you  are  once  out,  the  Lord  Almighty  only  knows 
when  you  may  get  in  again.*' 
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rated  w*  Whigs  in ;  declined  (shuffling)  to  tell  aU  the  Re-     CHAP. 
mov^  mtended,  tho  asked;  endeavoured  to  possess  me  with  * 

opinion  of  Injustice  of  L*  T*"  and  D.  of  Marlb.  towards  him,  ^^^  1710. 
&  much  broken  unintelligible  Matter  prout  Mos  &c.     To 
which  I  expressed 'great  Hon*^  done  by  his  kind  Advances; 
but  as  to  my  staying  in,  shew**  him  a  design  I  had  open'd  to 
It^  r  before  I  knew  his  interest  decay'd  of  getting  a  succ^ 
being  weary  of  my  place ;  that  being  so  indifferent  towards 
it,  I  was  not  prepared  to  bear  much  for  it ;  that  I  had  already 
tasted  Mortifications  from  L^  Dart",  encouraged  as  I  had 
reason  to  beleive  from  .  .  .  . ;  that  things  were  plainly  put 
into  Torys  hands ;  a  Whig  Game,  either  in  whole  or  in  part, 
impossible ;  that  to  keep  in,  when  all  my  friends  were  out, 
wo^  be  infamous ;  that  in  a  little  time  when  any  Tory  of  In- 
terest would  press  for  my  place,  he  must  needs  have  it ;  that 
it  was  necessary  a  man  in  that  place  who  had  so  much  to  do 
&  judge  of,  should  sit  easy  in  his  mind  as  to  the  circum- 
stances he  was  in ;  that  'twas  impossible  I  sho^  be  so  during 
Measures  I  could  not  but  think  hurtful  to  the  publick,  & 
contrary  to  the  true  Interest  of  my  Countrey ;  and  on  the 
whole  desired  him  not  to  think  of  continuing  me,  but  only  to 
prepare  the  Q:  to  beleive  my  true  professions,  —  that  I  wo* 
always  endeavour  to  serve  her,  to  assist  her  against  any  hard 
Attempts  on  either  side,  &  to  live  well  with  the  Ministry 
when  I  was  out  of  place,  if  they  pleas'd  to  allow  me  that 
fevour.  —  He  seem'd  not  much  to  beleive  my  declineing  to 
stay  in,  &  after  much  discourse,  desireing  me  not  to  resolve, 
went  away."* 

In  this  belief,  that  the  Great  Seal  could  not  be  sincerely 
repudiated,  Moncton  returned  to  the  attack,  and  in  a  visit  of 
two  hours  went  over  all  the  arguments  again,  saying,  "  he 
had  undertaken  to  succeed,  and  that,  if  he  failed,  he  must 
throw  himself  into  the  Thames."  But  Cowper  was  firm,  and 
intimated  that  his  official  functions  being  substantially 
finished,  he  was  going  to  Colegreen,  in  Hertfordshire,  to 
visit  his  wife  who  had  lately  lain  in  there.  Moncton  actually 
followed  him,  and  still  pressed  him  to  continue  to  hold  the 


*   Diary,  44. 
y  3 
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Great  Seal,  suggesting  that  he  might  thereby  save  the  Whigs. 
Certaiii  news  arrived  that  there  was  to  be  a  complete  sweep, 
with  the  exception  of  the  Lord  Chancellor,  and  they  returned 
to  town  together. 

The  same  day  a  coimcil  was  held,  and  the  scene  took  place 
which  Burnet  so  circumstantially  describes,  when  the  Queen 
ordered  the  Attorney  General  to  produce  the  proclamation 
for  the  dissolution  of  parliament,  and  the  Chancellor  was  in- 
terrupted in  his  speech  to  oppose  this  measure.* 

An  ineffectual  attempt  was  still  made  next  morning  by 
Moncton  to  shake  his  resolution ;  but  Lord  Somers  and  all  his 
friends  being  actually  dismissed,  he  would  no  longer  allow 


*  4  Burnet,  290,  291.  —  The  Diary  notices  a  council,  but  is  silent  as  to  its 
proceedings.  It  appears,  however,  that  Lord  Cowper  bad  roceived  previoat 
notice  from  some  quarter,  that  the  proposal  of  dissolution  was  to  be  made  at  the 
Council,  and  had  prepared  himself  to  resist  it.  I  have,  on  a  narrow  slip  of 
paper  subsequently  indorsed  by  him,  **  Heads  prepared  to  speak  from  —  ag^ 
Dissol.  Pari.  1710.  Denyd  to  be  heard,** — what  he  had  jotted  down  just  before 
going  to  St.  James's : 


**  Hazardous  —  Dangerous 
To  home  & 

abroad 
Honour  of  M. 
&  Peace  of  y«K. 

Worth  hearing  both  sides. 

1.  Cond.  of  last  Sets. 

Done  nothing  since  to  demerit 
— must  be  something  extra,  w^^ 
since  happened 

O.  Vox  populi 

P.  Notso&c, 

If  sosan  arg* 
ag*it 

—  wounds  prerog, 

—  crown  approves 
Proph :  disapp.  Ergo 
(This  if  in  eq.  Balance) 
But  hurtfull  &c 

2.  A  certainty 

for  an  uncertunty 

—  pat  it  all  ways. 

1.  Wh.  displeased 

2.  To.  (word  illegible)  Taxes. 

3.  Mixt 

Contention. 


3.  Too  late  for 
Timly  Supplys 

Arrest  the  proceedings 
in  Spain,  &c. 

4.  Encouragm^  to 

enemy 
—  to  retard  Peace. 
They  build  upon 

it,  &c 

5.  If  Invasion 
Who  can  answer 

y*  objection. 
Why  such  a  step  un- 
necessary. 

6.  The  present  ani- 
mositys,  heats,  &e. 
encreased  by  it 

Cond. 
Can*t  suggest  any 
reasons  on  pubL  ac<^ 
And  if  this  advice  be 
only  to  prep.  revoL 
in  ministry 
I  think  it  is  to  sacr. 
too  much  of  y*  pubL  In- 
terest to  such  a  cause.** 


We  have  here  an  instance  of  the  continuance  of  the  practice  of  debating  sul^cets 
in  council  before  her  Mi^esty,  and  making  set  speeches  upon  them.  It  would 
be  thought  strange  now,  if,  at  a  council  held  at  Windsor  for  a  prodamation  to 
prorogue  parliament,  a  councillor  should  rise  and  harangue  her  Mi^esty  against 
the  measures 
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tlie  matter  to  be  discussed^  and  putting  the  Great  Seal  into     chap. 
the  purse  he  proceeded  with  it  to  St.  James's  Palace.    Being 


admitted  to  the  Queen^  he  laid  before  her  the  reasons  of  his  ^  ^^^  ^q^ 
resolution  to  surrender  it.     "  This,"  he  says,  "  she  strongly  Qaeen 
opposed,  giying'it  me  again  at  least  five  times  after  I  laid  it  withes  him 
down,  and  at  last  would  not  take  it,  but  commanded  me  to  J?  '^*'* 
hold  it,  adding,  *  I  beg  it  as  a  favour  of  you,  if  I  may  use  seaL 
that  expression,'  on  which  I  took  it  again ;  but  after  some 
pause  told  her  ^  I  could  not  carry  it  out  of  the  palace  unless 
she  would  promise  me  to  accept  it  to-morrow  if  I  brought  it,' 
which  I  think  she  did,  saying,  *  she  hoped  I  would  alter  my 
mind'    The  arguments  on  my  side,  and  professions,  and  the 
repeated  importunities  of  her  Majesty,  drew  this  into  the 
length  of  htdf  an  hour."     He  adds :  "  The  reason  of  all  this 
importunity^  I  guess,  proceeded  from  the  new  minister  not 
being  prepared  with  a  successor  to  me  who  would  be  able  to 
execute  the  office  well ;  Sir  S.  Harcourt  having  chose  to  be 
Attorney  General,  and  her  not  knowing  if  he  would  take  it ; 
her  having  been  informed  I  executed  the  office  well ;  the  dis- 
reputation it  might  bring  on  their  late  proceedings  with  as 
many  as  had  any  opinion  of  my  probity  or  understanding ; 
Mr.  Harley  and  the  Duke  of  Shrewsbury  being  afraid  of  the 
old  Tories  overrunning  them,  and  willing,  for  a  while  at  least, 
to  have  a  little  counterbalance  if  they  should  disagree :  so, 
much  to  my  dissatisfaction,  I  returned  home  with  the  Seal." 
On  the  morrow  he  repaired  to  the  palace  as  the  day  before.  Sept  23. 
and  being  introduced  into  the  Queen's  closet,  said  to  her,  ^^^^Jj^'^f 
'^Madadi,  I  come  now  with  an  easier  heart  before  your  Lord 
Majesty  than  yesterday,  since  your  Majesty  was  then  pleased      ^'^^^' 
graciously  to  accept  my  surrender  if  I  should  continue  of  the 
same  mind,  which,  with  a  deep  sense  of  your  Majesty's  con- 
descension and  kindness  I  do."    Queen.  "  I  was  in  hopes,  my 
Lord,  that  you  would  have  changed  your  mind ;  but  I  can  use 
no  more  arguments  to  persuade  you  than  I  did  yesterday." 
Thereupon  he  fell  on  his  knee,  and  delivered  the  purse  with 
the  Great  Seal  into  her  Majesty's  hand,  and  she  accepted  it 
firom  hiuL     Having  offered  her  some  advice  about  his  suo- 
eessOT  (which  she  had  the  day  before  given  him  leave  to  do), 

Y  4 
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CHAP,     he  withdrew,  and  he  carried  with  him  what  was  fiur  more 
'     precious  than  the  bauble  he  had  rejected — ^the  consciousness 
*  of  having  acted  honourably.* 

*  The  Duke  of  Somerset  was  the  only  Whig  in  high  office  who  ratted. 
When  he  came  to  excuse  himself  to  Cowper  for  being  **  over  persuaded  by  the 
Queen  to  keep  his  place,**  we  hare  this  conclusion  to  the  entry  in  the  Diaiy, 
giving  an  account  of  the  interview :  **  On  the  whole,  he  appeared  to  roe  a  &Ue, 
mean-spirited  knave;  at  the  same  time,  he  was  a  pretender  to  the  greatest 
courage  and  steadiness.** — p.  60» 
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CHAPTER  CXV. 

CONTINUATION    OP   THE   LIFE  OP  LORD  COWPER  TILL  THE 
ACCESSION  OP   GEOBOE  L 

Lord  Cowper  immediately  retired  to  his  house  at  Colegreen,     CHAP. 

leaving  the  new  ministers  in  undisturbed  possession  of  the  fields  [_^ 

to  complete  their  arrangements  and  to  prepare  for  the  general  ^^  j,.  1710. 
election  now  approaching.  Here  he  heard  that  the  Great  Seal  Sept  25. 
was  put  into  commission,  the  Commissioners  being  Lord  Chief  Cowper 
Justice  Trevor,  Mr,  Justice  Tracy,  and  Mr.  Baron  Scrope  *,  '^f**^ 
Sir  Simon  Harcourt  declining  to  accept  it  till  the  returns  to  country, 
the  House  of  Commons  should  show  what  chance  there  was 
of  stability  to  the  Tory  government     But  all  doubt  upon 
this  subject  was  soon  terminated,  the  elections  running  in 
their  favour  more  than  in  their  most  sanguine  moments  they 
had  ventured  to  anticipate.     The  cry  of  "  Sacheverell  for 
ever,  and  down  with  the  Whigs  1"  resounded  throughout  the 
length  and  breadth  of  the  land ;  there  had  not  been  such  a 
burst  of  High  Church  feeling  since  the  election  of  Charles  II. 's 
first  parliament  at  the  Restoration,  and  there  was  now  a  House 
of  Commons  which  could  be  thoroughly  depended  upon  to 
pass  any  laws  against  Dissenters,  or  to  weaken  the  influence  of 
the  monied  interest  supposed  to  be  still  inclined  to  Whiggism. 
The  Ex-chancellor  had  little  consolation  from  a  visit  he  Visit  to 
received  from  the  Duchess  of  Marlborough,  who  relieved  her  J"^"  ^^"^ 
bile  by  giving  this  character  of  the  Queen :  —  "  She  has  no  Duchcjw 
original  thoughts  on  any  subject :  she  is  neither  good  nor  bad,  boroug''. 
but  as  she  is  made  so  by  others-;  while  pleased,  she  has  much 
love  and  passion  for  those  who  please ;  she  can  write  pretty 
affectionate  letters,  but  she  can  do  nothing  else  well."  f 

In  his  retirement  he  was  violently  assailed  by  the  man  who  Libelled  by 
at  this  very  time  was  treacherously  carrying  on  a  double  ^'^^^' 

•  Pttcnt  Roll,  9  Anne,  Part  2.  Na  8.  t  DisLty,  49. 
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^cxv*'     ^'^^Iwp  with  Stella  and  Vanessa,  prepared  to  break  the 

hearts  of  both.  *     Alluding  to  the  Ex-Chancellor  Cowper, 

A.  D.  i7ia  Swift  wrote  in  the  22d  No.  of  the  Examinee,  published  soon 
after  the  change  of  ministry :  '*  This  gentleman  knowing  that 
marriage  fees  were  a  considerable  perquisite  to  the  clergy, 
found  out  a  way  of  improying  them  cent,  per  cent,  for  the  be- 
nefit of  the  church  I  His  inyention  was  to  manry  a  second  wife 
while  the  first  was  alive,  convincing  her  of  the  lawfulness  by 
such  arguments  as  he  did  not  doubt  would  make  others  follow 
the  same  example.  These  he  had  drawn  up  in  writing  with  in- 
tentbn  to  publish  for  the  general  good,  and  it  is  hoped  he  may 
now  have  leisure  to  finish  them.'*  This  was  followed  up  in  a  few 
days  with  the  celebrated  comparison  between  the  new  and  the 
old  officials  —  containing  in  the  character  of  Lord  Keeper 
Haroourt  the  following  calumnious  sarcasms  on  his  predeces^ 
sor:  ^^  It  must  be  granted  that  he  is  wholly  ignorant  of  the 
speculative  as  well  as  practical  part  of  polygamy ;  he  knows 
not  how  to  metamorphose  a  sober  man  into  a  lunatic ;  he  is  no 
freethinker  in  religion,  nor  has  courage  to  be  patron  of  an  athe- 
istical work  while  he  is  guardian  of  the  King's  conscience."  f 
Tiie  first  charge  to  which  I  have  before  referred,  was  sup- 
ported by  the  appellation  of  "  Will  Bigamy,"  now  applied  to 
the  object  of  it;  the  second,  by  an  assertion  that  Lord 
Wenman,  against  whom  a  commission  of  lunacy  had  lately 
very  properly  issued,  was  in  full  possession  of  his  senses ;  and 
the  third,  by  the  fact  that  Tindal  had  dedicated  to  the  late 
Chancellor  a  pious  work,  which  was  not  altogether  orthodox. 
But  while  Lord  Cowper,  through  the  medium  of  the  pcess, 
ably  defended  the  policy  of  his  party,  he  passed  over  these 
personalities  with  contempt. 
Holing-  About  this  time  appeared  St  John's  celebrated  **  Letter  to 

uck  Vii*tiie  *^®  Examiner,"  which  established  his  feme  as  a  poUtical 
Duchess  writer,  and  had  as  great  an  effect  as  any  ot  the  pubUcations 
borough  in  of  Swift  in  bringing  about  a  change  in  the  public  mind  im- 
the**Ex-     favourable  to  the  Whigs.     The  unscrupulous  author,  after 

*  In  perusing  the  Journal  to  Stella,  it  is  curious  to  observe  that,  io  the  minute 
and  circumstantial  accounts  he  gives  of  all  his  other  visits,  he  studiously  9nd 
systematically  suppresses  his  visits  to  Mrs.  Vanbomrigh,  and  his  acquaintance 
with  her  daughter. 

f  Examiner,  No.  26. 
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My  pointiiig  out  the  evils  arisiDg  from  the  mmeceflmy  eon-     CH  A  p. 
tmmmce  of  the  war  by  the  late  ministers  for  their  bwn  ad«- 


VBi^age,  indulged  in  a  most  furious  personal  assault  on  the  ^^^^^  j^i^. 
Duchess  of  Marlborough.  He  desmbes  the  Queen  indis- 
oreedy  raising  one  of  her  servants  to  be  mistress  over  her* 
mH,  and,  in  this  single  instance,  as  grieving  her  subjects. 
^Instead  of  the  mild  influence,^  says  he,  ^^of  a  gracious 
Queen  governing  by  law,  we  soon  felt  the  miserable  conse^ 
qii^ces  <^  subjection  to  the  will  of  an  arbitrary  junto,  and 
to  the  caprice  of  an  insolent  woman.  Unhappy  nation! 
which,  expecting  to  be  governed  by  the  best,  fell  under  the 
tyranny  of  the  worst,  of  her  sex.  But  now,  thanks  be  to 
God  I  that  Fury  who  broke  loose  to  execute  the  vengeance 
of  Heaven  on  a  sinful  peojde  is  restrained,  and  the  royal 
band  is  reached  out  to  chain  up  the  plague.  **  Lord  Cowper,  Her  de- 
•Ithough  he  had  resisted  the  *•  Dictatorship,"  thought  that  he  ^^  ^J^^. 
was  bound  to  come  forward  in  defence  of  his  patroness,  and,  v^r  in  the 
wh9e  Addison  and  Steele  attempted  to  answer  the  arguments 
respecting  the  policy  of  the  war,  he,  in  the  form  of  a  letter 
to  Isaac  Bickerstaff,  took  up  the  cause  of  the  insulted 
Sarah.  The  recent  change  having  been  brought  about 
through  the  waiting-maid,  Mrs.  Masham,  he  turns  with 
justice  upon  St.  John  the  accusation  of  governing  the  Queen 
by  female  intrigue :  '^  Nothing  is  more  probable  than  that 
soooe  female  attendant  of  the  Queen  might  be  instigated 
to  undermine  and  supplant  a  lady  on  whom  the  long  favour 
of  her  royal  mistress  and  the  merits  of  her  Lord's  services, 
with  her  own  undisguised  zeal  for  the  British  liberty,  had 
drawn  the  envy  and  hatred  of  the  adverse  party ;  and  that 
diis  lady  having  the  judgment  to  discern  the  persons  and 
principles  that  prompted  such  inferior  attendant,  and  the 
sprit  and  honesty  to  do  her  duty,  by  remonstrating  (with  all 
modesty,  yet  with  all  plainness,)  against  such  slavish  insinu* 
ations  of  the  power  of  princes  as  tend,  in  their  natural  con- 
sequence, to  the  impairing  her  Majesty's  true  title  and 
interest,  might  easily  acquire  from  the  party,  so  opposed  in 
their  agent,  the  civil  appellations  of  *  insolent  womany  *  the 
toorst  of  her  $exi  *  a  fwry^  and  '  a  plagneJ*  Nothing  is 
more  common  in  courts  than  calumny ;  and  'tis  no  wonder 
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CHAP,     those  persons  should   pursue  that  lady   with  the  utmost 
malice,  who  could  have  the  disingenulty  to  suggest  to  her 


CXV. 


A.C.  1711.  Majesty  that  the  wits  of  the  Eat*Cat  have  taken  pains  to 
lessen  her  character  in  the  worlds  In  a  word,  what  is  it 
indeed  that  party  can  be  supposed  inciqmble  of  attempting 
privately  by  their  principals  and  agents,  who  in  their  public 
addresses  to  her  Majesty  offer  her  the  powers  and  authority 
of  an  eastern  sultan  rather  than  of  a  British  queen ;  and 
brand  with  the  names  of  atheists  and  republicans  all  those 
who  assert  the  principles  which  put  the.  Crown  upon  her 
Majesty's  head ;  and  which  if  they  had  not  been  asserted  by  the 
Revolution,  her  Majesty  must  at  this  day  have  been  a  private 
subject,  notwithstanding  that  hereditary  title  which  they 
make  the  ground  and  reason  of  their  proffered  unlimited 
obedience?"* 

Lord  Cowper  likewise  bestirred  himself  very  actively  to 
defeat  the  ungrateful  and  factious  efforts  soon  after  made 
in  parliament  to  ruin  the  reputation  of  the  "Dictator** 
himself.  Thus  he  wrote  to  a  leading  member  of  the  House 
of  Qommons  respecting  the  intrigues  then  going  forward  for 
that  purpose ; 


Private 
Letter  of 
Lord  Covr- 
per  to  a 
member  of 
the  House 
of  Com- 
mons in  fa- 
vour of 
Marl- 
borough. 


S', 


Wensd.  19.  Dec.  1711. 


**  I  write  this  at  y*  request  of  the  D.  of  Marlborough, 
who  is  apprehensiv  (I  beleiv  with  reason)  y*  y*  Report  ex* 
peoted  to-morrow  may  mention  such  facts  as  may  amount  to 
a  reflection,  without  stating  other  equally  true  &  appearing 
to  y*  Com"  w**  would  explain  &  ckar  y*  former ;  for  this 
reason  he  is  desirous  y^  you  would  meet  some  of  y**  firiends 
of  the  h.  of  Com:  at  S**  E.  Onsloes  this  night,  ia  order  to  be 

•  Somers's  Tracts  by  Scott,  xiii.  71.  75.  Supplement  to  Swift's  Works, 
i.  13.  Sir  Walter  Scott  in  his  edition  of  Somers's  tracts  containing  these  two 
letters,  sajs  in  reference  to  tbem : — *<  This  and  the  preceding  tract  exhibit  tk^ 
singular  picture  of  two  statesmen,  each  at  the  head  of  their  respective  parties, 
condescending  to  become  correspondents  of  the  conductors  of  the  periodieal 
writings  on  politics, — a  sure  proof  of  the  extensive  influence  which  these 
writings  must  have  acquired  over  the  mind  of  the  public**  VoL  xiii.  p.  75. 
Lord  Cowper*8  gallantry  on  this  occasion  called  forth  horn  Stede,  in  the  4ledi- 
cation  to  him  of  the  third  volume  of  the  Tatler,  the  following  compliment : 
<*  Forgive  me,  my  Lord,  when  I  cannot  conceal  finom  you  that  I  shall  never 
hereafter  behold  you,  but  I  shall  heboid  you  as  lately  defending  the  brave  and 
the  unfortunate.*' 
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apprised  of  audi  tlmigs  as  may  justly  be  taken  notice  of  in     chjIP 
his  behalf,  if  a  fit  occasion  should  be  given  for  it :   I  am        ^^* 


very  desirous  to  express  myself  more  fully  to  you  by  waiting  ^  ^^  ^^^^^ 
on  you  at  any  time  before  that  meeting  if  I  should  not  be 
troublesom  to  you,  &  you  would  mention  time  &  place : 
but  least  that  should  not  be  convenient  to  you,  I  b^  leave  to 
add  only  this ;  that  what  assistance  can  be  given  him  in  this 
case  consistent  with  Truth  and  Justice,  is  not  only  extremely 
due  to  him  in  respect  of  his  great  Merit  and  Services ;  but 
will  be  of  great  use  to  the  publick  in  supporting  his  Cha- 
racter so  necessary  to  his  success  &  weight  abroad,  if  the  war 
should  continue,  and  for  my  own  part,  if  it  was  in  my  power^ 
I  would  espouse  his  case  with  all  the  zeall  I  justly  could,  as 
contributing  in  so  doing  not  only  to  the  publick  gratitude  but 
security  for  the  future.  I  beg  pardon  for  this  liberty,  assur* 
ing  you  I  will  alwaies  be  willing  at  your  comand  to  serve  in 
any  thing  I  can  doe  the  least  good  in ;  &  shall  be  pleased 
to  be  so  employed.     I  am  with  perfect  respect, 

"  Sir, 
**  Your  most  faithfiill 

"humble  Servant, 

"COWPEB."* 

The  new  government  was  all-powerful  in  the  Commons,  strength 
but  the  Whig  Peers,  with  very  few  exceptions,  resisted  all  ^^^  .^ 
agitation  to  gain  them  over,  and  were  rather  more  nu*  the  House 
meroiis  than  their  opponents,  although  parties  were  for  some  '   ' 

time  so  equally  balanced  in  the  Upper  House,  that  it  was 
often  doubtful  on  a  division  which  would  have  the  majority. 
They  were  animated  by  the  hope  which  comes  in  the  place  of 
power  and  salary,  that  the  "  administration  could  not  last."  f 
The  infirmities  of  Lord  Somers  increasing  upon  him.  Lord 
Cowpw  was  regarded  as  the  actual  leader  of  the  opposition. 
Waiting  on  the  Queen  soon  after  the  meeting  of  Parliament, 
die  said,  "  she  hoped  he  would  still  serve  her  in  the  House  of 
liOrds  "  He  answered  ^^  that  he  would  be  sure  to  do  just  as 
he  would  have  done  if  he  had  continued  in  the  great  place 

*  From  Uie  MSa  of  the  Earl  of  LoveliMe.  f  Diary,  51. 


Digitized  by 


Google 


334 


B£iaN  OF  QUfiKN   ANITE. 


CHAP. 
CXV. 

A.D.  17  IB. 


Lord  Cow- 
per  leader 
of  opposi- 
tion in  the 
Lords. 


Creation  of 
twelve  new 
Peers. 


she  had  honoured  him  with."  As  the  policy  of  her  new 
ministers,  both  foreign  and  internal,  was  directly  at  variance 
with  that  of  their  predecessors,  he  cannot  be  aocused  of  a 
breach  of  good  &ith  for  the  active  opposition  he  offered  to 
them  during  the  remainder  of  her  reign. 

The  first  time  we  hove  any  notice  of  his  efforts  in  his  new 
capacity  of  an  opposition  orator,  ia  in  the  debates  on  the  con- 
duct of  the  war  in  Spain.  He  appears  repeatedly  to  have 
addressed  the  House  respecting  the  disputes  between  Lords 
GkJway  and  Tyrawley,  and  the  Earl  of  Peterborough,  who 
had  commanded  with  such  vcu'ious  success  in  that  country^ 
and  to  have  entered  at  considerable  length  into  military  de- 
tails, as  well  MS  questions  c^  general  expediency  connected 
with  the  peninsular  campaigns;  but  the  fragments  of  his 
speeches  whidi  we  find  scattered  about  cannot  be  put  toge- 
ther so  as  to  give  us  any  notion  of  his  reasoning  or  of  his 
eloquence.* 

When  the  negotiations  for  peace  were  going  forward,  Lord 
Cowper  waited  upon  tlie  Queen  as  a  Peer  and  Privy  Ck)un- 
cillor,  ostensibly  to  warn  her  against  improper  concessions  to 
France,  but  (as  would  seem)  really  to  try  to  deter  her  firom  the 
scheme  known  to  be  in  contemplation  of  turning  the  balance 
in  the  Upper  House  in  favour  of  the  Tories,  by  a  large 
creation  of  Peers.  We  are  not  informed  how  he  tried  to 
impress  her  with  the  unconstitutional  nature  of  such  a 
proceeding,  but  we  find  the  following  entry  in  the  Diary, 
showing  that  even  the  Good  Queen  Anne  considered  that 
Speech  was  given  to  enable  us  to  conceal  our  intentions : 
"In  speaking  on  this  subject,  she  was  pleased  to  say  to  me 
that  the  House  of  Lords  was  already  fuU  enough,  m  war- 
rant you  I  shall  iske  care  not  to  make  them  more  in  ha8te.*'t 
A  few  days  afterwards  twelve  new  Lords  were  introduced, 
and  they  were  asked,  "  whether  they  would  vote  by  their 
foreman  ?  "  J 


•  6  Pari.  Hist.  955.  963.  966.  971,  972.  975.  977.  f  ^^»«n^»  ^^ 

I  6  Pari.  Hist.  1059.  How  much  tht  public  mind  was  afi^cted  by  th« 
creation  of  the  twelve  new  peers,  may  be  seen  in  some  d^ree  by  an  anecdote 
of  the  famous  actress,  Mrs.  Barry,  who  was  dying  at  that  time  of  a  ferer,  aad 
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The  terms  of  the  peace  agreed  to  at  Utrecht  ooming  after*    CH  ap« 
wards  to  be  discuseed,  the  Duke  of  Marlborough   repre^ 


seated  ^'  that  the  measures  pursued  in  England  for  a  year  j„^  ^^ 

p«8t,  were  directly  contrary  to  Her  Majesty's  engagements  J7i2. 

with  the  allies,  sullied  the  triumphs  and  ^ories  of  her  reign,  the  peace 

aad  would  render  the  English  name  odious  to  all  other  of  Utrecht. 

natioiis.''    The  Earl  of  Strafford  said,  ''  That  some  of  the 

ailies  would  not  show  such  backwardness  to  a  peace  as  they 

had  hitherto  don^  but  for  a  member  of  that  illustrious  as* 

sembly  [looking  at  the  Duke  of  Marlborough],  who  maintains 

»  eorrespondence  with  them,  and  endeavours  to  persuade 

them  to  carry  on  the  war, — feeding  them  with  hopes  that 

they  will  be   supported  by  a  strong  party  here."      Lord  Speeches 

Gfwper. — "My  Lords,  the  noble  Earl  who  last  addressed  Cowper. 

joa  did  not  express  himself  with    all  the  purity  of  the 

English  tongue,  but  he  has  been  so  long  abrbad  that  he  has 

foTg()t  as  well  the  constitution  as  the  language  of  his  country. 

Aooording  to  our  laws,  it  can  nerer  be  suggested  as  a  crime 

in  the  meanest  subject,  much  less  in  any  member  of  this 

mgutt  assembly,  to  hold  correspondence   with   our  allies, 

such  allies  especially  as  Her  Majesty  in  her  speech  at  the 

opening  of  this  yery  session  declared  to  be  inseparable  from 

her.    But,  my  Lords,  it  would  be  a  hard  matter  to  justify — 

to  reconcile  with  our  laws  or  with  the  laws  of  honour  or 

JQStiee,  the  conduct  of  some  persons  in  clandestinely  treating 

with  the  common  enemy  of  our  allies,  our  Queen,  and  our 

eoontry."* 

Hiere  was  no  part  of  the  Treaty  of  Utrecht  which  gave  April  1712. 
such  dissatisfiu^ion,  or  which  was   probably   so   liable   to  fjivour^ol" 
censure,  as  that  whi(^  delivered  up  the  Catalans,  who  bravely  the  Cata- 

lans. 

in  her  last  delirious  hours  constantly  repeated  a  composition  of  her  own  in 
Utok  verse,  concluding  with  the  line :  — 

**  Ha,  ha  !  and  so  they  make  us  Lords  by  dozens  !** 
^Ufe  of  Cither,  p.  1S4. 

•  6  Paii.  Hist  1 1 46,  This  is  a  very  lively  sally,  and  might  screen  MarU 
borough  from  censure  for  caballing  with  the  Dutch  to  defeat  the  negotiation 
which  the  Englbb  government  had  been  carrying  on  for  a  general  peace.  But 
the  £x.cbancellor*s  reasoning  is  certainly  fallacious :  a  private  subject  cannot 
tw«t  with  a  friendly  foreign  power,  as  was  universally  admitted  when  Mr.  Fox 
ws  supposed  to  have  sent  Sir  Robert  Adair  to  the  Empress  Catherine ;  and 
the  government  may  treat  with  a  public  enemy  in  any  way  that  may  be  deemed 
«>o»t  advisable. 
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CHAP,     stood  by  us,  to  the  vengeance  of  Philip.     Lord  Cowper 
'      dexterously  hit  this  blot,  and  moved  an  address  to  Her  Ma* 


jesty  "  that  she  would  be  graciously  pleased  to  continue  her 
interposition  in  the  most  pressing  manner  that  the  Cstalana 
may  have  the  full  enjoyment  of  their  just  and  ancient  pri- 
vileges*''  The  feeling  of  the  House,  as  well  as  of  the  pabho^ 
on  this  subject  was  so  strong,  that  Ministers  were  obliged  to 
agree  to  the  motion  without  a  division.* 
Debate  on  •  When  the  grand  debate  arose  on  the  ministerial  motion 
UtrechT  **  ^^^  *^  address  to  Her  Majesty  "  to  acknowledge  her  goodness 
to  her  people,  in  delivering  them  by  a  safe,  honourdi>le,  and 
advantageous  peace  with  France  and  Spain,  from  the  burden 
of  a  consuming  land-war  unequally  carried  on,  and  become  at 
last  impracticable;  and  to  entreat  Her  Majesty  to  pursue 
such  measures  as  she  should  judge  necessary  for  completing 
the  settlement  of  Europe,"  Lord  Cowper  is  said  to  have 
spoken  as  follows, — alluding  particularly  to  an  attempt  of 
Lord  Clarendon,  the  mover,  to  induce  the  oppositicm  to 
propose  a  vote  of  censure : — *^  My  Lords,  this  is  the  most 
barefaced  attempt  that  ever  was  made  by  the  present  or  any 
other  Ministry  to  secure  themselves  by  endeavouring  to  get 
the  sanction  of  this  House  for  their  blunders.  Are  the 
Ministers  themselves  conscious  that  they  must  be  condemned 
by  the  public,  or  why  this  endeavour  at  an  address  to 
identify  us  with  their  imbecility  ?  The  Lord  that  ^oke 
first,  acting  like  a  soldier,  would,  by  skirmidiing,  have  drawn 
on  a  general  engagement ;  but  the  troops  are  too  wdl  dis* 
ciplined  to  fall  into  an  ambuscade  of  his  laying.  I  cannot 
remove  my  finger  from  the  original  of  our  misfortunes  *tiie 
cessation  of  arms.'  We  were  then  told,  that  if  a  blow  bad 
been  struck  it  would  have  ruined  the  peace.  Would  to  Grod 
it  had  done  so  !" —  This  was  the  language  of  fSaction,  and  was 
so  considered,  for  the  address  was  carried  by  a  majority 
of  82  to  69.  The  Ex-chancellor  had  forgotten  his  own 
pacific  policy  when  he  was  in  office,  but  he  tried  to  defend 
his  consistency -by  saying,  that  the  terms  were  worse  and  the 
situation  of  the  allies  better  than  at  Gertruydenbei^,  and  he 


♦  6  Pari.  Hist.  1332. 
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tcesled  widi  just  contempt  the  impcurtahce  attached  to  d»     chap. 
renuDoiation  by  Philip  of  the  throne  of  France,  when — if ' 


there  had  been  any  virtue  in  renunciations,  the  War  of  the 
Sucoeflsion  would  never  have  commenced.     In  a  private  con-  Pr'w^e 
Tenat]o&  be  had  upon  the  subject  about  this  time  with  uononthis 
Harley,  now  become  Earl  of  Oxford,  he  said,  « I  believe  if  J^^^^^J^, 
we  had  made  one  campaign  more  in  conjunction  with  our  per  and 
alliee,  we  must  have  had  a  much  better  peace." — Oxford.  ^^^^ 
"  If  we  were  at  the  gates  of  Paris  we  could  not  have  had  a 
better  peace  than  what  we  are  now  to  have." — Coioper* 
**  We  might  then  have  had  Strasburg  for  the  Empire,  and  a 
better  bmrier  for  the  Dutch,  and  in  all  other  respects  a 
better  peace." — Oxford.   <*  The  Emperor  woiUd  not  accept 
a  present  of  Strasburg,  and  as  for  a  barrier  it  signifies 
nothing,  and  is  all  a  mere  jest."    The  Diary  says, — "the 
Lord  Treasurer's  discourse  was  either  obscure  and  broken 
hints,  or  imposing  and  absurd  to  the  highest  degree," — but  I 
mint  own  I  think  he  has  the  best  of  the  argument.*     The 
peaoe  of  Utrecht  might  have  been  more  skilfully  negotiated, 
but  it  was  upon  the  whole  a  good  conclusion  of  a  war»  the 
legitimate   object  of  which  had  been  gained,  and  its  justi-* 
ficaticm  is  the    profound  tranquillity   which  Europe  long 
subsequently  enjoyed. 

Ix»rd  Cowper  some  time  afterwards  stood  forth  to  much  liie 
greater  advantage  as  the  defender  of  religious  liberty.     The  Bni'^'intro- 
profiigate  Bolingbroke,  not  only  a  confirmed  infidel,  but  ducedby 
zealously  resolved  by  his  writings  actually  to  subvert  the  brokef " 
Christian  religion,  was  now  ostensibly  the  champion  of  the 
High  Church  party,  and  having  fraudulently  repealed  the  act 
against  lay  patronage  in  Scotland,  he  introduced  into  the 
Hoose  of  Lords  the  celebrated  "  Schism  Act "  for  England, — 
the  object  of  which  was  utterly  to  crush  the  Dissenters.  Among 
other  things  of  a  similar  character,  it  enacted,    "  that  no 
person  in  Great  Britidn  shall  keep  any  public  or  private 
achool,  or  act  as  a  tutor,  who  has  not  first  subscribed  the 
dedsration  of  conformity  to  the  Church  of  England,  and 
obtained  a  licence  from  the  diocesan,  on  pain  of  being  com* 

♦  Diary,  56. 
▼OL.  IV.  Z 


Digitized  by 


Google 


S38 


REIQN  OF  QUEEN  ANNE. 


CHAP. 
CXV. 


Opposed 
by  Lord 
Cowper. 


mitted  to  prison  without  bail ;  and  that  no  such  licence  shall 
be  granted  before  the  party  produces  a  certificate  of  bis 
having  received  the  sacrament  according  to  the  communion 
of  the  Church  of  England  within  a  year  last  past."  We  have 
no  farther  account  of  his  speech  than  that  lie  said,  *^  It  waa  a 
bill  of  the  last  importance,  since  it  concerned  the  security  of 
the  Church  of  England,  the  best  and  firmest  support  of  the 
rocmarchy ;  both  which  all  good  men,  and  in  particular  that 
august  assembly,  who  derive  their  lustre  from  and  are  nearest 
to  the  throne,  ought  to  have  most  at  heart." 

Lord  Cowper  answered  him,  but  we  are  only  told  that,  after 
professing  a  sincere  r^ard  for  the  Church,  he  declared  that, 
in  his  opinion,  this  bill  would  be  equally  pernicious  to  Churdi 
and  State,  and  that  upon  those  two  heads  he  spoke  near  half 
an  hour  —  saying,  **  Instead  of  preventing  schism,  and  enlarg- 
ing the  pale  of  the  Church,  this  bill  tends  to  introduce 
ignorance,  and  its  inseparable  attendants,  superstition  and 
irreligion ;  that  in  many  country  towns  schools  for  reading, 
writing,  and  grammar,  were  chiefly  supported  by  the  Dis- 
senters, not  only  for  the  instruction  of  their  own  children, 
but  likewise  for  the  children  of  poor  churchmen ;  so  that  Ae 
suppression  of  those  schools  would,  in  some  places,  suppress 
the  reading  of  the  holy  Scriptures."  He  likewise  strongly 
objected  to  the  summary  and  final  jurisdiction  given  by  the 
bill  on  matters  of  such  importance  and  delicacy  to  ^^  JusticeB 
of  the  Peace — men  sometimes  illiterate,  andfrequently  bigoted 
and  prejudiced.''  The  other  Whig  Lords  made  a  resohite 
stand,  but  they  were  all  surpassed  by  the  Earl  of  Nottinghiun, 
who  had  some  revenge  upon  Swift  by  savagely  saying,  *^My 
Lords,  I  own  I  tremble  when  I  think  that  a  certain  divine, 
who  is  hardly  suspected  of  being  a  Christian,  is  in  a  fair  way 
of  being  a  Bishop,  and  may  one  day,  under  this  act,  give 
licences  to  those  who  shall  be  intrusted  with  the  education  of 
youth,"*  Nevertheless,  with  the  assistAnce  of  the  newly 
created  Peers,  the  bill  was  carried,  having  received  the  pre- 
posterous amendment,  "  that  it  should  not  apply  to  any  tutor 
employed  in  the  family  of  a  nobleman."    Lord  Cowper  signed 

*  He  had  been  the  object  of  some  of  Swift's  fiercest  attacks.     See  especially 
"  Orator  Dismal  of  Nottinghamshire.*'    Swift*s  Works,  x.  S75. 
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a  strong  protest  against  it»  containing  this,  among  other  un-    chap. 
aaswerable  arguments,  ^*  Because  the  Scots,  whose  national      ^^^* 


choeeh  is  Presbyterian,  will  not  so  heartily  and  zealously  join 
with  us  in  our  defence  when  they  see  those  of  the  same  nation, 
aame  blood,  and  same  religion,  so  hardly  treated  by  us.''  The 
bin  passed  the  House  of  Commons  by  ui  immense  majority  *, 
and  di^raced  the  statute  book  till  the  following  reign.  It 
was  the  last  attempt  in  our  parliamentary  history  to  abridge 
the  rights  of  Protestant  dissenters,  although  disgraceful  ad- 
ditions were  yet  made  to  the  penal  code  against  the  Koman 
Catholics. 

Although  Lord  Cowper  eagerly  stood  up  for  the  rights  of  Lord  Cow- 
all  white  Protestants,  he  not  only  joined  with  Lord  Somers  J^J  ^  n^' 
in  inflicting  new  penalties  on  the  Soman  Catholics,  but  he  ^""^  '»«*»*» 
was  not  in  advance  of  his  age  with  respect  to  men  with  catholics 
a  black  skin.     These,  without  regard  to  their  religion,  were,  *°^  ^®* 
he  imagined,  not  to  be  distinguished  from  cattle  or  inanimate 
merchandise.     I  find  him   taking   part  in   the   discussions 
which  went  forward  at  this  time  about  the   "Assiento 
Contract,"  by  which  England  eagerly  bargained  for  the 
monopoly  of  carrying   on   the  African  slave  trade  in  her 
own  ships  to  supply  the  Spanish  colonies  with  negroes  —  not 
hmting  a  suspicion  that  the  traffic  could   be   at  all  discre- 
ditable— but  deliberately  considering  in  what  proportions  the 
profits  of  it  should  be  divided  between  the  Queen,  the  South 
Sea  Company,  and  private  adventurers,  f     The  last  speech 
made  by  Lord  Cowper,  in  the  reign  of  Queen  Anne,  was 
in  support  of  an  address  "  to  thank  her  Majesty  for  giving 
to  the  South  Sea  Company  the  quarter  part  of  the  Assiento 
contract,  which  she  was  pleased  at  first  to  reserve  to  herself; 
and  that  she  would  be  pleased  that  such  other  advantages  as 
were  vested  in  her  by  the  said  contract,  might  be  disposed 
of  for  the  use  of  the  public."     The  address  was  carried,  and  juiy  s. 
was  considered  rather  a  triumph  to  the  Whigs.     The  Queen,  ^7i4. 
in  her  answer,  said,  "  she  would  dispose  of  these  advantages 
as  she  should  judge  best  for  the  service ; "  —  which  is  said  to 

•  237  to  126.     See  6  Pari.  Hist.  1351—1358.     Stat.  12  Anne,  sect.  2.  c7. 
Repealed  1718. 
t  6  Pari,  HUt,  1362. 
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have  been  "very  ill  relished  by  the  Whig  Lords."*  On  the 
morrow  parliament  was  prorogued  to  the  10th  of  AuguBt,  aad 
before  that  day  arrived,  the  Queen  was  gathered  to  her  fathen. 
I  find  very  little  of  Lord  Co wper  unconnected  with  politics 
during  the  four  years  he  was  in  opposition,  —  between  Us 
first  and  second  Chancellorships.  Except  when  Parliament 
was  sitting,  he  resided  at  his  house  in  Hertfordshire,  and 
avoided  all  public  meetings  as  much  as  possible.  The  follow- 
ing letter  he  wrote  to  Lord  Chief  Justice  Parker,  to  excuse 
himself  for  not  waiting  upon  him  at  the  Hertford  Assizes: 

«  Aug.  n.  1712. 

"  My  Lord, 
**  Although  during  my  being  in  place  and  since,  I  have 
looked  on  myself  as  escaped  fro  the  ceremony  and  business 
of  y®  publick  meetings  of  y*  county :  yet  I  had  y*  greatest 
inclination  to  have  waited  on  your  Lordshp,  as  well  for  the 
pleasure  of  seeing  so  good  a  friend,  as  to  congratulate  you  on 
y*  impartiality,  courage,  and  great  wisdom  w*^  w**  your 
Lordshp  is  allowed  by  persons  of  all  kinds  to  have  conducted 
yourself  in  a  late  party  business  that  came  before  you,  in  w** 
y*  world  will  have  me  a  little  concerned.  As  this  consideiar 
tion,  among  many  others,  was  on  one  hand  a  strong  motive 
for  me  to  have  waited  on  y**  Lordship,  so  on  y®  other,  con- 
sidering I  had  never  done  it  to  any  other  Judge  at  an  assize, 
I  doubted  whether  the  boundless  malice  of  those  who  watdi 
our  actions  might  not  raise  some  reflections  on  it,  how 
groundless  soever  they  would  be ;  and  therefore,  though  I 
observe  y®  scandal  office  of  y®  party  is  plainly  afraid  of  your 
Lordsp,  yet  I  chose  this  way  of  paying  my  duty,  as  impossi- 
ble to  be  perverted :  and  if  I  have  over  thought  upon  this 
subject,  I  hope  you  will  ascribe  it  to  my  retirement  and  soli- 
tude, w*^'*  are  apt  to  produce  that  excess.  I  am,  with  perfect 
truth  and  sincerity,  "  My  Lord, 

"  Your  much  oblidged, 

^^  and  most  faithfull  humble 
"  Servant, 

''  COWPER." 


*  6  Pari.  Hist    1163. 
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Haying  received  from  Newton  the  present  of  a  copy  of    chap. 
one  of  his  immortal   scientific  works,   he   returned  thanks  ' 

in  the  following  letter,  in  which  he  gracefully  refers  to  his 
patnm  and  predecessor  Lord  Somers,  who  had  made  Sir  Isaac 
ihster  of  the  Mint : 

«  Colegreen,  99  Au.  1713. 

« I  chose  not  to  acknowledge  &  thank  you  for  y«  re-  ]^^''^^ 
^pt  of  a  very  valuable  pr^nt,  your  book,  till  I  had  read  per  to  Sir 
it.  It  became  me,  I  am  sensible^  to  have  made  you  my 
compliments  upon  it  in  y®  same  language,  but  my  disuse 
of  writing  in  Latin,  considered  w"*  the  perfection  in  w^ 
you  do  it,  (I  will  venture  to  say  preferably  to  y*  learned 
Italian,  your  correspondent,)  quite  discouraged  me.  I  find 
you  have  taken  occasion  to  do  justice  abroad  to  the  cha- 
racter o£  that  truly  great  man,  my  Lord  Somers ;  but  give 
me  leave  to  say,  y*  other  parts  of  y*  book  (in  which  he 
eeems  at  first  sight  not  to  be  concerned),  are  a  lasting  instance, 
among  inumerable  others,  of  his  clear  judgment  in  re- 
comending  y*  fittest  person  in  y*  whole  kingdo  to  that  em- 
ployment, which  gave  a  rise  to  so  learned  a  correspondence. 
I  am,  with  all  sincerity, 

"  Y*"  most  oblidged  & 
"  humble  Serv*, 

«  COWPEB." 

During  the  violent  struggle  which  took  place,  in  the  last  Conduct  of 
days  of  Queen  Anne,  between  Oxford  and  Bolingbroke,  the  p^/^t  the' 
former  threw  out  overtures  for  a  coalition  with  Lord  Cow-  «!?««  o*"  the 
per.     They  had  sat  for  two  or  three  years  in  the  same  cabi-  qISbh 
net,  and,  when  politically  opposed,  a  private  intimacy  had  to  '^""^* 
a  certain  degree  been  kept  up  between  them,  insomuch  that 
the  Ex-chancellor  had  acted  as  arbitrator  in  a  dispute  between 
the  Harley  family  and  the  Pelhams  * ;  and  the  Whigs  might 

*  The  ibllowing  is  the  commencement  of  his  letter  to  Lord  Pelham  on  tliat 
•ccasion:  — 

**  My  L^  _ 

**  I  am  very  sensible  of  the  great  honour  done  me  in  your  Lordsps  naming, 
umI  my  L'  Treasurers  readily  approving  me  as  a  fit  person  to  make  a  scheme 
for  an  amicable  acomodation  of  the  matters  in  difference  between  y'  Lordsp  and 
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CHAP,    now  have  been  inclined  to  give  him  Bome  support,  being  con- 
^^^'      vinced  that  he  was  a  friend  to  the  Protestant  succession,  while 
J.   27.      Bolingbroke  was  plptting  to  bring  in  the  Pretender.   But  this 
negotiation  was  suddenly  broken  off  by  Oxford  being  de- 
prived of  the  Treasurer's  staff,  and  Bolingbroke  being  em- 
powered to  form  a  new   administration — at  the  head  of 
which  he  meant  that  he  himself  should  be  placed,  while  he 
continued  foreign  Secretary. 
Queen's  Instantly  followed  the  news*of  the  Queen's  dangerous  ill- 

kst  illness.  ^^^  —  ^£  ^^  abrupt  intrusion,  into  the  Cabinet  while 
sitting,  of  the  Dukes  of  Argyle  and  Shrewsbury,  —  and  of 
the  delivery  to  the  latter  of  the  Treasurer's  staff  by  the  dying 
hand  of  the  Queen.  On  the  summons  for  all  Privy  Coun- 
cillors to  attend.  Lord  Cowper  repaired  to  Kensington  along 
with  Lord  Somers,  and  joined  in  directing  preparations  to  be 
made  for  the  accesdon  of  the  new  Sovereign. 

bis  fiimily.  I  am  very  zealously  inclined  to  endeavour  to  doe  you  both  this 
service — your  Lor^  for  reasons  I  need  not  mention  to  you,  and  my  Ld.  V 
for  the  favours  He  alwais  shewed  me  when  wee  were  in  y'  service  together,  and 
especially  at  y"  time  of  the  late  changes,  w<*>*,  however  wee  differ  in  Politicks,  I 
ought  to  remember  whenever  I  have  an  opportunity  of  doing  him  any  scrriee 
without  detriment  to  the  publick.** 
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CHAPTER  CXVL 

COICTINUATION  OF  THE  LIFE  OF   LORD  COWPER  TILL  HIS  FINAL 
RETIREMEMT   FROM  OFFICE.* 

As  80011  as  the  Queen  had  expired,  on  the  morning  of  Sunday     CHAP. 

the  Ist  of  August,  the  Council  assembled,  attended  by  Baron  ^ 

Kreyenbeig,  the  Hanoverian  resident.      According  to   the  j^^,  1714. 

Regency  Act,  seven  great  public  functionaries  f  were  autho-  Accession 

rised,  on  the  demise  of  the  Crown,  to  act  as  Lords  Justices  for 

the  administration  of  the  government,  along  with  such  others 

as  the  Piincess  Sophia,  or  her  son  after  her,  should  name  in  a 

sealed  paper,  of  which  one  copy  should  be  deposited  with  the 

Archbishop  of  Canterbury,  another  with   the  Lord  Chan- 

celW,  and  a  third  with  the  Hanoverian   resident  at  the 

Englidi  Court.     The  three  copies  of  the  nomination  by  the  Lord  Cow- 

Elector  of  Hanover,  executed  on  the  death  of  his  mother,  5^^^*^^"* 

were  now  produced,  opened,  read,  and  found  to  correspond, — 

and  thereby  Lord  Cowper  was  one  of  eighteen  added  Lords 

Justices,     There  were  not,  and  from  the  nature  of  the  case 

there  could  not  be,  any  instructions  for  their  conduct,  and, 

subject  to  the  statutable  limitation  of  their  authority,  that 

they  should  not  assent  to  a  repeal  of  the  Act  of  Uniformity, 

they  were  left  for  some  time  in  the  uncontrolled  exercise  of 

the  {Nrerogatives  of  the  Crown. 

The  added  Lords  Justices  of  the  Whig  party  greatly  out- 
numbered the  Tories  and  those  entitled  to  act  by  virtue  of 
oflSce.  Li  their  proceedings  they  were  chiefly  guided  by 
Lord  Cowper,  although  he  was  lowest  in  rank  of  the  whole 

*  Lord  Cowper*s  Diary  ceases  at  the  accession  of  George  L,  the  last  entry 
being  dated  21st  Sept.  1714,  but  fortunately  a  charming  Diary  of  the  second 
Lady  Cowper,  beginning  at  this  time,  is  preserved.  It  remains  in  MS.,  but  it 
well  deserves  to  1^  printed,  for  it  gives  a  more  lively  picture  of  the  Court  of 
England  at  the  commencement  of  the  Brunswick  dynasty  than  I  have  ever  met 
with. 

t  The  Archbishop  of  Canterbury,  the  Lord  Chancellor,  the  Lord  President 
of  the  Council,  the  Lord  Treasurer,  the  Lord  Privy  Seal,  the  Lord  High  Ad- 
miral, and  the  Lord  Chief  Justice  of  the  King*s  Bench. 
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CHAP,     number.     Their  first  measure  was  to  appoint  Addison  thrir 
^^^^     secretary,  and  to  order  all  despatches  directed  to  the  Secretary 
of  State  to  be  delivered  to  him.     This,  I  am  afraid,  was 
meant  as  an  insult  to  Bolingbroke,  and  he  was  now  oUiged 
to  stand  at  the  door  of  the  Council  Chamber  with  his  bag  and 
papers  under  his  arm,  waiting  to  be  called  in  and  to  recexve 
orders  from  those  whom  a  few  days  ago  he  had  expected  to 
command.  * 
Removal  of      No  change  took  place  in  the  offices  of  the  government  tUl 
brok!^        George's  arrival  from  Hanover,  except  the  removal  of  Bo- 
lingbroke, on  the  ground  that  he  had  notoriously  attempted 
to  defeat  the  Protestant  succession.     In  obedience  to  a  royal 
mandate  received  from  Herenhausen  in  the  end  of  August, 
Shrewsbury,  Somerset,  and  Cowper,  three  of  the  Lords  of 
the  Regency,  abruptly  took  the  Seal  of  Secretary  of  State 
from  lum,  and  locked  the  doors  of  his  office.     He  had  been 
professing  his  readiness  devotedly  to  serve  the  new  dynasty, 
and  he  was  not  without  hopes  of  being  taken  into  favour  on 
account  of  his  influence  with  his  party.     The  fallen  Minister 
felt  the  blow  severely,  but  attempted  to  conceal  his  personal 
mortification.     He  pretended  to  be  much  hurt  at  the  manner 
of  his  removal,  which,  notwithstanding  the  usual  good  nature 
and  gentlemanly  demeanour  of  Lord  Cowper,  seems  to  Irnve 
been  marked  by  studied  rudeness;    but  thus   he  wrote  to 
Atterbury,  who  had  been  willing  to  head  a  procession  in  Iris 
lawn  sleeves  to  prodaim  King  James  III.,  "  To  be  removed 
was  neither  matter  of  surprise  nor  of  concern  to  me.    But 
the  manner  of  my  removal   shocked  me  for — at  least,  tw^ 
minutes.     I  am  not  in  the  least  intimidated  from  any  con- 
sideration of  the  Whig  malice  and  power ;  but  the  grief  of 
my  soul  is  this — I  see  plainly  that  the  Tory  party  is  gone." 
The  King  did  not  reach  England  till  the  18th  of  Sep- 
tember.    In  the  mean  time,  notwithstanding  the  dismissal  of 

*  There  was  unfbrtunatelj  a  strUiiog  contrast  betveen  the  two  fbaotionaries 
in  point  of  aptness  as  well  as  honesty.  Mr.  Secretary  Addison  being  desired 
to  write  an  official  notice  of  the  Queen's  death,  be  was  so  distracted  wiih  the 
choice  of  words,  and  so  overwhelmed  with  the  importance  of  the  crisis,  that  at 
length  the  Lords  Justices  losing  all  patience  at  bis  bungling,  summoned  a  com- 
mon clerk,  who,  superseding  the  author  of  Cato,  readily  did  what  was  required  in 
the  usual  form  of  business. 
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one  leader  who  liad  made  himself  bo  obnoxiouSy  it  was  matter     CHAP, 
of  ooDJeoture  "  which  political  party  he  wonld  favour,"  and 


many  supposed  that  he  would  try  to  form  a  balanced  cabinet  ^^  ui^ 
from  both.     But  as  soon  as  he  had  landed  at  Greenwich,  his 
demeaioour  showed  that,  either  from  gratitude  for  past  ser- 
vices, or  from  the  conviction  that  he  could  only  have  a  strong 
government  by  exclusively  employing  those  who  had  always 
appeared  well  affected  to  his  family,  it  was  evident  that  a 
complete  ascendency  was  to  be  given  to  the  Whigs.     The  The  King 
King  would  take  no  notice  of  the  Tory  Lord  Chancellor,  ^^^^^ 
who  was  strongly  suspected  of  being  a  Jacobite,  but  he  was 
exceedingly  civil  to  Lord  Cowper  and  Lord  Somers* 

Two  days  after.  Lord  Townshend,  who  had  been  appointed 
Secretary  of  State,  fortified  by  a  royal  warrant,  demanded 
wNnewhat  abruptly  the  Great  Seal  from  Lord  Harcourt,  and 
Lord  Cowper  was  immediately  summoned  to  receive   it.* 
He  gives  in  his  Diary  the  following  interesting  account  of 
hU  interview  on  this  occasion  with  the  new  Sovereign  and 
the  Prince  (afterwards  George  IL): — **  I  waited  on  K.  ac-  Great  Seal 
cordingly  at  St  James's  in  the  closet,  where  the  Q.  used  to  f^ 'lo'^*^ 
receive  me.     The  purse  was  lying  in  the  window,  which  the  Cowper. 
K.  gave  me,  speaking  to  me  in  French  very  shortly,  —  *  That  Lord 
he  was  desirous  I  should  be  restored  to  the  charge  of  the  p^^P?^*^ 

o  interview 

custody  of  the  Great  Seal,  he  having  been  well  satisfied  with  with 
the  character  he  had  heard  of  me;'  and  I  answered  in  ^^^^^  ' 
English,  —  *  That  it  was  now  just  four  years  since  I  sur- 
rendered the  same  into  the  hands  of  her  late  Majesty ;  that 
she  was  so  good  as  to  press  me  to  keep  it,  but  that  I  re- 
fused, believing  that  she  was  going  into  measures  which  would 
raise  France  again  and  ruin  the  common  cause,  and  such  I 
could  not  bear  any  part  in;  that  I  now  received  it  again 
from  his  Majesty  with  the  utmost  gratitude,  and  would 
serve  him  faithfully,  and,  as  far  as  my  health  would  allow, 
industriously.'  The  Prince  was  in  the  outward  room,  and 
made  me  a  very  handsome  and  an  hearty  compliment  both 
in  French  and  English,  and  entered  very  kindly  into  talk 

•  Sept.  21.  1714.  — His  Ma**'  sent  for  the  G'  Seal  of  G*  Biitain  from 
Simon  L*  Harcourt,  and  the  same  evening  delivered  it  to  W»"  L**  Cowper,  with 
the  tiiJe  of  L«*  Chancellor  of  G'  Britain.  —  Cr.  Off.  Min. 
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with  me.  Among  other  things,  speaking  of  the  Princesses* 
coming,  —  ^  I  wished  she  was  here  while  the  weather  was 
good,  lest  she  should  be  in  danger  in  her  passage.  He  said, 
^  Providence  had  hitherto  so  wonderfully  prospered  lus  fa- 
mily's succeeding  to  the  Crown  in  every  respect,  that 
he  hoped  it  would  perfect  it,  and  believed  they  should  prosper 
in  every  circumstance  that  renMdned."'t 

Next  day  a  council  was  held,  and  Lord  Cowper  was  in  due 
form  sworn  in  as  Lord  Chancellor.^  On  the  20th  of  Octo- 
ber he  assisted  at  the  Coronation,  and  was  treated  with  marked 
distinction  by  his  new  master.  §  Three  days  after  began 
Michaelmas  Term,  when,  after  a  most  splendid  procession 
from  the  Middle  Temple,  he  was  installed  in  the  Court  of 
Chancery  in  Westminster  HalL  ||  During  the  four  years  he 
had  been  out  of  office  and  in  active  opposition,  he  had  occa- 
sionally sat  at  the  Council  table  when  judicial  cases  were  to  be 
decided  there;  he  had  regularly  attended  the  hearing  of  appeals 
and  writs  of  error  in  the  House  of  Lords ;  he  had  seen  MS. 

•  Afterwards  Queen  Caroline. 

t  Diary,  57,  58. 

I  London  Gaiette.— *<  St  James's,  Sept  22.  1714.  His  Majestj  hayiiig 
been  graciously  pleased  to  deliver  the  Great  Seal  of  Great  Britain  to  the  Right 
Hon.  William  Lord  Cowper,  his  Lojrdsbip  this  day  took  the  oath  of  Chancellor 
of  Great  Britain.** 

§  Lady  Cowper  gives  a  very  amusing  account  of  the  feelings  and  deportment 
of  the  different  parties  at  this  ceremony :  e.  g^^  One  may  easily  conclude  that 
this  was  not  a  day  of. real  joy  to  the  Jacobites :  however,  they  were  all  then  look- 
ing as  cheerful  as  they  could,  but  very  peevish  with  every  body  that  spoke  to 
them.  My  Lady  Dorchester  stood  underneath  me,  and  when  the  Archbishop 
went  round  the  throne  demanding  the  consent  of  the  people,  she  turned  about 
to  me  and  said,  *  Does  the  old  Fool  think  that  any  body  here  will  say  vo  1  to 
his  question,  when  there  are  so  many  drawn  swords?'  There  was  no  remedy 
but  patience ;  and  so  every  body  either  was  pleased,  or  pretended  to  be  sa** 

I  23d  Oct^  1714.  _*<  His  M^esty  having  received  the  G'  Seal  of  Great 
Britain  from  the  Rt  Hon^*"  Simon  lA  Harcourt  upon  the  21*^  Sep^  ▲.o.  1714^ 
and  having  been  pleased  to  deliver  it  the  same  day  at  his  palaee  of  St  James  to 
the  Rt  Hon***'  W™  L<»  Cowper,  with  the  title  of  Lord  Chancellor  of  Great 
Britain,  which  his  Lordship  formerly  enjoyed,  his  Lordship,  the  2S^  of  Oot^ 
following,  came  from  the  Middle  Temple  Hall  to  the  Chancery  Court  in  West- 
minster Hall,  accompanied  by  the  Earl  of  Nottingham,  L<*  President,  the  Barl 
of  Wharton,  L<>  Privy  Seal,  the  Dukes  of  Bolton,  Argyll,  and  Roxburgh,  the 
Earl  of  Halifax,  I"'  lA  Commissioner  of  the  Treasury,  the  L*  Viscount  Towns- 
hend.  Secretary  of  State,  W  Walpole,  the  Judges,  and  several  other  officers  and 
persons,  and  in  their  presence  did  then  and  there  take  the  oaths  appointed  to  be 
Uken  by  the  1"^  of  Will,  and  Mary,  and  the  oath  of  L<>  Chanoellor,  the  Ma'  of 
the  Rolls  holding  the  book,  and  the  Clerk  of  the  Crown  reading  the  said  oaths.** 
—  RoU,  1714—1727. 

He  was  soon  afler  gazetted  as  Lord  I«ieutenant  and  Custoa  Rotulorum  of  the 
County  of  Hertford. 
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notes  oi the  judgments  of  his  successor^  and  he  had  found  time    chap. 

to  revive  his  knowledge  of  our  institutional  writers.     He,  * 

therefore  now  presided  in  the  Court  of  Chancery  with  fresh  j^^.  I7i4* 
lustre,  and  aspiring  after  something  more  than  the  glory  of 
avoiding  difficulties,  of  not  getting  into  scrapes,  and  of  jog- 
ging on  without  any  very  loud  complaints  being  made  against 
him  in  parliament,  he  secured  to  himself  the  respect  of  his 
own  generation,  and  a  lasting  reputation  with  posterity. 

For  a  considerable  time  he  enjoyed  the  entire  confidence  of  l^rd 
the  Sovereign-  He  had  dravm  up  for  his  Majesty^s  perusal,  memorLI 
to  influence  him  in  favour  of  the  Whigs,  a  very  clever  state-  ^  *^e  sute 
ment,  entitled,  "  An  impartial  History  of  Parties."  I  am  presented 
enabled  to  lay  this  paper  for  the  first  time  before  the  public,  ^^  ^^'  '• 
as  an  Appendix  to  the  present  Memoir,  and  it  must  be  per- 
used with  the  most  lively  interest.  In  spite  of  his  professed 
impartiality,  the  writer  undoubtedly  betrays  a  leaning  to 
his  own  party,  but  he  communicates  a  great  deal  of  valuable 
historical  and  constitutional  information  with  captivating 
deamess.  Having  given  an  account  of  the  principles  and 
proceedings  of  the  Whigs  and  the  Tories,  from  the  origin 
of  the  two  parties,  he  sums  up  with  an  air  of  great  can- 
dour :  ^'  I  shall  only  add,  that  'tis  not  to  be  doubted  but 
your  Majesty's  known  goodness  and  experienced  wisdom  will 
necessarily  incline  you  to  such  moderate  counsels  as  will 
render  you  King  of  all  your  divided  people.  But  I  humbly 
conceive  it  not  possible  so  to  distribute  your  royal  favour, 
but  that  one  or  other  of  the  parties  will  appear  to  have  a 
seperiw  degree  of  trust  reposed  in  them ;  and  if  such  a  per- 
fect equality  was  possible  to  be  observed,  perhaps  it  would 
follow  that  an  equal  degree  of  power,  tending  at  the  same 
time  different  ways,  would  render  the  operations  of  the  go- 
ment  slow  and  heavy,  if  not  altogether  impracticable.  It 
remains,  therefore,  in  my  humble  opinion,  for  your  Majesty 
to  determine  which  of  these  shall  have  the  chief  share  in  your 
Majesty's  confidence,  as  most  likely  to  support  your  title  to 
the  crown  with  the  greatest  zeal  and  most  untainted  affection 
to  it  For  as  to  their  power  to  do  it,  give  me  leave  to  assure 
your  Majesty,  on  repeated  experience,  that  the  parties  are  so 
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near  an  equality,  and  the  generality  of  the  world  so  much  in 
love  with  the  advantages  a  King  of  Great  Britain  has  to 
bestow,  without  the  least  exceeding  the  bounds  of  law,  that 
it  is  wholly  in  your  Majesty's  power,  by  showing  your  &vour 
in  due  time  (before  the  elections)  to  one  or  other  of  them, 
to  give  which  of  them  you  please  a  clear  majority  in  all 
succeeding  parliaments." 

This,  in  its  original  language,  would  have  been  a  sealed 
book  to  George  I. ;  but  a  translation  of  it  into  French,  by 
Lady  Cowper,  was  put  into  the  hands  of  Baron  Bemstorflf, 
the  Hanoverian  Minister,  to  be  submitted  to  his  Majesty  at 
an  auspicious  moment,  and  was  supposed  to  have  strongly 
confirmed  the  royal  prepossessions  in  favour  of  the  Whigs, 
and  of  their  leader.  Lord  Cowper.*  Till  the  unhappy  dif- 
ferences arose  in  the  royal  family,  which  gradually  imder- 
mined  his  influence,  he  was  the  King's  cluef  counsellor  m 
the  internal  government  of  the  country. 

His  first  service  in  the  new  reign  was  to  advise  his  Mtyesty 
respecting  Judges  to  be  retained,  and  to  be  dismissed. 
According  to  the  understood  state  of  the  law,  which  was  not 
without  its  advantages,  although  Greorge  IIL's  alteration  of 
it,  at  the  expence  of  his  successor,  must  be  considered  on  the 
whole  an  improvement,  they  were  all  removable  on  a  demise 
of  the  crown,  t     Lord  Cowper  presented  a  scheme  for  aU.  the 


•  Lady  Cowper,  in  her  Diary  under  24th  Oct.  1714,  says  she  presented  it  to 
Baron  BernstorfiT  when  he  announced  to  her  that  she  was  to  be  une  Vomu  th 
Palais :  <*  I  gave  him,  at  the  same  time,  a  treatise  (which  I  bad  transcribed  and 
translated  for  my  Lord)  in  French  and  English,  to  give  the  King.**  Although 
of  a  Tory  family,  Lady  Cowper,  after  her  marriage,  became  a  very  zealous  Whigi 
and  corresponded  with  the  Hanoverian  Princess,  afterwards  Queen  Car<^ine. 
We  may  judge  of  her  activity  while  the  Whigs  were  in  opposition  during  the 
four  last  years  of  the  reign  of  Queen  Anne,  by  an  anecdote  she  mentions  in  her 
account  of  the  coronation  of  George  I.  She  bad  been  shoved  out  of  her  plac« 
in  the  Abbey  by  the  Tory.  Lady  Nottingham,  and  forced  to  mount  the  pulpit 
stairs :  "  However,  her  ill-breeding  got  me  the  best  place  in  the  Abbey ;  fiw  I 
saw  all  the  ceremony  which  few  besides  did.  The  Lords  that  were  over  agiunst 
me  seeing  me  thus  mounted,  said  to  my  Lord  [Chancellor'],  that  *  they  hoped  I 
would  preach ;'  to  which  my  Lord,  laughing,  answered,  that  he  believed  I  had 
zeal  enough  for  it,  but  that  he  did  not  know  that  I  could  preach ;  to  which  my 
Lord  Nottingham  answered,  *  No,  my  Lord,  indeed  you  must  pardon  me,  she 
can,  and  has  preached  for  these  last  four  years  such  doctrines  as,  had  she  been 
prosecuted  in  any  court  for  them,  your  Lordship  yourself  could  not  defend.*** 

t  "  A  Judge,"  said  Dr.  Johnson,  ••  may  become  froward  from  age.  A 
Judge  may  grow  unfit  for  his  office  in  many  ways.  It  was  desirable  that  there 
should  be  a  possibility  of  being  delivered  from  them  by  a  new  King.**  — 
Bos.  ii.  365. 
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changes  and  promotionB  in  the  profession  of  the  law^  framed 
with  great  discernment,  moderation,  and  fairness,  which  was 
earned  into  effect  very  much  to  the  advantage  of  the  com- 
monitjr.* 

•  Tbb  is  a  curious  document,  and  to  lawyers  will  be  found  very  in- 
tnesting: 

•*  Judges. 
King's  Bench. 
Lord  Chief  Justice  Parker. 
S^  Littleton  Powis. 
M'  Justice  Eyre. 
S^  Thomas  Powis. 
"This  Court  has  y^  great  in6uence  on  Corporations.     The  2  Brothers  gene- 
nUyaet,  in  those  maters,  in  oposition  to  y*  Ch.  Justice  and  M^  J.  Eyres: 
tberibre  it  would  be  of  great  uae  if  one  of  their  places  was  aupplyd  by  another 
fit  man. 

**9  Littleton,  y*  elder  Bro:,  is  a  man  of  less  abilitys  and  consequence,  but 
bkmeless.  9  Tho.  of  better  abilitys,  but  more  culpable ;  having  been  Attorny 
General  to  y*  late  K.  James  to  his  abdication,  and  zealously  instrumental  in 
nort  of  y«  steps  w°i*  mind  that  Prince,  and  brought  those  great  dangers  on  the 
kingdom.  Besides  having  fro  that  time  practisd  the  Law  w^  great  profit.  He 
Islely,  when  y*  Hopes  of  y*  Pretender's  party  were  raisd,  laid  down  his  practise 
ofnetr  4000^  an:  to  be  a  Judge,  not  worth  15002.  an:  fur  no  visible  Reason,  but 
if  7*  Pretender  had  succeded,  he  would  have  made,  and  that  very  justly,  a  merit 
of  (his  step. 

•*  If  ^ber  of  these  be  remov*d,  I  humbly  recomend  Serjeant  Prat,  who  the 
Ch.  Justice,  M'  J.  Eyres,  and  I  beleive  every  one  that  knows  him,  will  ap- 
prove. 

«« CoHKin  Pleas, 
L«>  Ch.  J.  Trevor. 
M'  Just.  Blencoe. 
M'  Just.  Tracey. 
M'  Just  Darmer. 
•Thcr  seems  to  be  no  objection  to  the  three  last.     The  first  is  an  able  man, 
bat  made  one  of  the  twelve  Lords,  w^**  the  late  Ministry  procured  to  be  created 
stooce(in  such  haste,  y*  few,  if  any,  of  their  Patents  had  any  Preamble,  or 
rwsons  of  their  creation),  only  to  support  their  PeacCf  w«**  the  House  of  Lords, 
the?  Ibund,  would  not  without  that  addition.     From  that  time,  at  least,  he  went 
violently  into  all  the  measures  of  that  ministry,  and  was  much  trusted  by  them ; 
&H)  when  they  divided,  a  little  before  the  Q,ueen*s  death,  He  sided  w^^  L' 
Bolingbr.,  and  for  so  doing,  'tis  credibly  said,  was  to  have  been  made  L'  I^e- 
ndent.     Many  of  y*  Lords  think  His  being  a  Peer  an  Obj°  to  his  being  a  Judge ; 
becaose,  by  y"  constitution,  y«  Judges  ought  to  be  assistants  to  the  House  of 
Lords,  wo**  they  can't  be,  if  a  Part  of  that  Body.     Ther  is  but  one  example 
known  of  the  like ;  w<'»»  is  that  of  L*  Jefferys,  Ch.  Just  of  the  King's  Bench, 
•nd  after  Chancellor  to  K.  Ja.  y«  2"^, 

"  *Tis  natural  to  think,  y«  other  Judges  stomach  y«  distinction,  while  He  is 
*niong  them:  and  tis  said  y*  y*  suitors  dislike  y*  difference  they  find  in  his 
l**»vioar  to  them  since  he  had  this  distinction.  He  is  grown  very  wealthy. 
Jf  it  be  thought  fit  to  remove  him,  S'  Peter  King,  Record'  of  the  City  of 
I'<'Qdon,  I  should  humbly  propose  as  fit  to  succeed  him. 

**  Exchequer. 

L*.  Ch.  Baron. Vacant 

Baron  Berry. 

Baron  Price. 

Baron  Smith,  Ch.  Baron  of  y"  Exchequer  in  Scotland  alsa 

Baron  Banister. 
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CHAP.         The  Chancellor's  political  functions  occupied  a  oonoder* 

able  portion  of  his  attention;    for  on  him  lay  the  chief 

A.B.  1715.  harden  of  domestic  administration^  Lord  Somers  bdsg 
almost  entirely  disqualified  by  growing  infirmities  from 
interposing  in  public  business.  A  dissolution  of  parU- 
ament  taking  place^  the  elections  ran  strongly  in  &y<mr 
of  the  government^  and  the  returns  showed  a  dedded 
majority  in  the  House  o£  Commons  for  the  Whigs.  I 
must  own^  that  I  think  they  greatly  abused  this  change  of 
fortune  by  indiscriminately  seeking  to  bring  their  politicBl 
rivals  to  the  block. 

At  the  meeting  of  the  new  parliament  a  considerable  em* 

**  Tlie  general  opinioa  of  Westminster  Hall  is,  y*  Mr.  Dodd,  an  antieot 
Practiser  of  this  Court,  is  the  fittest  person  to  supply  the  place  of  Ch.  Baron  now 
voyd,  and  I  must  confess  experience  is  requisite  for  this  post  above  all  others. 

**  L'  Halifax  recomends  his  Bro:  S^  James  Montague,  who  has  been  Attorney 
General  to  y*  late  Queen;  and  ray  partiality  to  gratify  my  Lord's  dcures, 
would  incline  me  to  wish  he  may  succeed. 

*'  But  if  Mr.  Dod  should  be  thought  more  proper.  Perhaps  ^  James  M.  would 
be  pretty  well  content  to  be  a  Baron  at  least  for  the  present. 

**  W°^  might  be  effected  by  removing  Baron  Banister,  a  man  not  at  aH 
qualify'd  for  his  place  (w*^**  he  owes  to  y«  friendship  of  y*  late  Chancellor),  as 
any  Lord  will  inform  yr  M. 

^  If  S^  Ja:  Montague  be  made  Ch.  Baroo,  and  your  M.  should  be  pleased  to 
let  S'  T.  Powis  be  reraov*d  gently  out  of  the  King^s  Bench,  He  would  supply 
y«  place  of  B.  Banister  with  more  abilitys,  and  not  be  capable  of  doing  mudi 
hurt  in  that  station,  as  he  may  in  bis  present 

**  As  I  desire  all  possible  inquiry  may  be  made  into  any  of  the  particuUn 
above-mentioned :  so  I  humbly  request  this  Paper  may  not  goe  out  of  y'  fidi^esty's 
hand,  nor  be  shewed  to  more  then  of  necessity. 

*'  Of  your  M.'  Council  learned  in  the  law. 

**  I  beg  leave  to  mention  at  this  time  only  y* 

Attorney  General,  and 
Soil  ici  tor  General. 

**  They  who  are  at  present  in  your  Migesty's  service  generally  incline  toTcmdve 
both,  and  put  in  their  places 

9  Peter  King,  above  mentioned,  and 
M'  Lechmere. 
But  they  are  so  near  rivals  they  will  never  agree,  y*  one  to  act  under  the  other 
in  those  stations.     W^'**  is  another  reason  why  &  Peter  may  be  more  fitly  dii- 
posd  of  as  above  said,  in  y"  Comon  Pleas. 

^  The  Attorney  General,  S'  £dw.  Northy,  is  an  excellent  Lawyer,  and  a  man 
of  Great  abilitys  in  y«  Law,  a  moderate  Tory,  and  much  respected  by  that  P*rty, 
and  no  fbrther  blameable,  then  by  obeying  those,  who  could  comand  bim,  if  fit 
kept  his  Place. 

"  If  He  should  not  be  remov'd,  tis  reasonable  to  think  Mr.  Lechmere  would 
accept  of  being  Solicitor  under  him  :  He  being  old  and  infirm,  and  ther  beiag 
no  competition  between  them,  as  to  Seniority  or  Preheminence  in  their  Profieffioo. 

**  Tlier  may  be  other  expedients  thought  of  to  salve  any  diflScultys  that  may 
arise  on  this  scheme,  but  tis  needless  at  present  to  trouble  y'  M :  therewith*** 

The  removal,  for  political  reasons,  of  Trevor,  admitted  to  be  a  good  Judge,  was 
a  strong  measure.     The  other  changes  certainly  appear  for  the  public  service. 
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banaawnent  arose  from  the  King's  entire  ignorance  of  our     chap. 
language,     William,  though  he  might  be  detected  by  his     ^^^^• 


aeoent  to  be  a  foreigner  (which  had  added  much  to  the  un-  March  21. 
popolaritj  caused  by  his  reserved  manners)  spoke  and  wrote  »7i5. 
EngKsh  with  great  fluency  and  correctness;   and  Anne's  ig^rfnce  * 
gracrful  delivery  ci  her  speeches  (scarcely  excelled  by  what  ®^  English, 
we  ourselves  so  warmly  admire)  had  charmed  all  ears  and 
hearts;    but   George  —  having  been  in  the  direct  succes- 
Mon  to  the  throne  of  England  ever  since  the  death  of  the 
Doke  of  Gloucester  and  the  act  of  settlement,  a  period  of 
fourteen  years — had  such  a  dislike  of  all  sorts  of  learning, 
tiiat  he  had  not  acquired  the  first  rudiments  of  the  language 
of  the  country  he  was  to  govern,  —  while  it  was  well  known 
that  the  Pretender,  the  son  of  James  IL,  who  had  been 
driren  from  his  native  country  in  early  infancy,  although  he 
obstinately  refused  to  adopt  the  national  religion,  spoke  the 
English  language  as  if  he  had  never  seen  a  foreign  shore,  and 
could  converse  with  all  his  countrymen  inclined  to  take  up 
his  cause   in   the  thrilling  accents   of  genuine  Anglicism. 
George  is   reported,  when  seated  on  the  throne,   to  have 
uttered  the  words  following;   but,  notwithstanding  all  the 
drilling  to  which  he  submitted,  it  must  have  been  a  very 
awkward,  if  not  a  ludicrous,  exhibition :  "  My  Lords  and 
Gentlemen,  I  have  ordered  my  Lord  Chancellor  to  declare 
to  you,  in  my  name,  the  causes  of  calling  this  Parliament." 
Then  Lord  Cowper,  going  through  the  form  of  conferring 
with  his  Majesty,  although  they  had  no  language  in  common 
ia  which  they  could  converse,  thus  addressed  the  two  Houses : 
"My  Lords  and  Gentlemen,  his  Majesty  hath  commanded  His  speech 
me  to  declare  to  you  the  causes  of  his  calling  this  Parli-  mcnt'^  '*" 
Mnent,  as  they  are  contained  in  this  his  Majesty's  most  gra- 
dous  speech,  now  delivered  into  my  hands  by  his  Majesty 
from  the  throne.     ^  My  Lards  and  Gentlemen^  this  being  the 
first  opportunity  that  I  have  had  of  meeting  my  people  in  par- 
liament since  it  pleased  Almighty  Gody  of  his  good  Proindence, 
to  call  me  to  THE  THRONE  OF  MY  ANCESTORS,'  "  &C. 

No  personal  blame  could  be  imputed  to  George  for  this 
discourse ;  but  I  think  Lord  Cowper  is  chargeable  with  some 
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CHAP,     bad  taste  and  some  bad  feeling  displayed  by  it     Not  cmly 
'     the  Jacobites,  but  Constitutionalists,  must  have  been  a  little 


A.D.  1715,  inclined  to  sneer  at  the  ancestral  rights  of  the  new  dynasty, 
considering  that  preferable  claims,  according  to  the  rules  of 
descent,  might  be  set  up  not  only  by  the  son  of  James  11^ 
but  by  the  descendants  of  Charles  I.,  through  the  Princess 
Henrietta,  and  by  all  the  many  children  of  the  children  of 
the  Queen  of  Bohemia,  bom  before  the  Princess  Sophia.  It 
would  have  been  more  graceful,  therefore,  to  have  rested  on 
his  Majesty's  undoubted  title  by  act  of  parliament,  and  the 
will  of  the  people.  The  reflections  which  followed  <m  the 
peace  of  Utrecht,  and  the  measures  of  the  last  years  of  the 
late  reign,  were  undignified  if  not  unfounded,  and  showed 
George  as  the  head  of  the  Whig  faction  rather  than  the 
monarch  of  a  mighty  nation. 
Boling-  Bolingbroke,  addressing  a  house  of  parliament  for  the  last 

speech  in     time,  made  a  noble  stand  for  his  party,  and  delivered  a 
Pariia-        spccch  which  cxcitcd  universal  admiration,  being  superitn:  to 
all  past  or  contemporary  oratory  in  the  English  senate ;  but, 
like  all  his  other  speeches,   it  has  irrecoverably  perished. 
We  only  know  that  he  vindicated  the  memory  of  the  late 
Queen,  which  he  maintained  was  now  wantonly  assailed,  aad 
that  he  moved  an  amendment  to  the  address,  in  the  dawe 
about  "  recovering  the  reputation  of  the  kingdom  in  foreign 
parts ;  **   to  substitute  the  word  "  maintain  "  for  the  word 
"  recover ; "    saying  that,   "  having  been   one  of  the  late 
Queen's  servants,  if  he  had  done  any  thing  amiss,  he  would 
be  contented  to  be  punished  for  it ;  but  that  he  thought  it 
an  unjust  fate  to  be  censured  and  condemned  without  being 
heard." 
He  is  an-         Lord  Cowpcr  answered  him,  contending  that  **  they  did  not 
ixjrd  Cow-   condemn  any  particular  person,  but  only  the  peace  in  general, 
P*'*  because  they  felt  the  ill  consequences  of  it ;  that  they  who 

advised  and  made  such  a  peace  deserved  indeed  to  be  censured, 
but  that  the  words  in  the  address  being  general,  no  private 
person  was  affected  by  them ;  and  that  the  alteration  of  the 
word  *  recover'  into  that  of  *mwntain'  would  signify  no 
more  towards  the  justification  of  the  guilty,  than  Ae  word 
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*  recover'  towards  the  condemnation  of  the  innocent."*     The     CHAP, 
•mendment  was  negatived  by  a  majority  of  66  to  33,  CXVL 

A  similar  address  being  carried  in  the  Commons  by  a  impeach- 
majority  of  244  to   138,  the  victory  was  followed  up  by  njeaufor 
Baoving  impeachments  for  high  treason  against  the  three  chief  tr^n. 
kiders  of  the  late  government,  the  Earl  of  Oxford,  Viscount 
Bdiugbroke,  and  the  Duke  of  OrmonA     The  last  two  fled 
(I  tbink)  injudiciously  and  unnecessarily.     Evidence  might 
have  been  given  that  they  had  corresponded  with  the  Court 
of  St  Germaine's ;  but  if  this  was  treason  in  the  eye  of  the 
kw,  it  was  not  an  offence  for  which  the  public  could  have 
OKlured  to  have  seen  noblemen's  heads  chopped  off,  and  at 
tny  rate  the  Duke  of  Marlborough,  and  some  of  his  Whig 
wsociates,  were  in  pari  delicto,  f  —  The  Chancellor  had  no 
difficulty  in  passing  bills  of  attainder  against  the  fugitives.  J 

Bat  the  prosecution  of  Oxford  caused  much  embarrassment  Articles 
to  Us  enemies,  and  drew  down  no  little  disgrace  upon  them.  ^4""^ 

m  .  ,  ,»  .  1  1  -1  .      1  .  Oxford. 

Iwenty-two  articles  of  impeachment  were  exhibited  against 
lum.  These  contained  no  charge  of  aiding  the  exiled  royal 
fiumly,  —  and  on  his  behalf  it  was  contended,  that,  if  well 
feofided  in  point  of  fact,  none  of  them  amounted  to  high  trea- 
WB,  —  so  that  the  accused  party  was  entitled  to  be  liberated  on 
Wl,  and  to  sit  within  the  bar  on  his  trial.  Having  carefully 
pcrnsed  the  articles,  I  can  find  in  them  nothing  of  treason.  If 
the  peace  of  Utrecht  were  to  be  again  discussed  after  a  vote 
of  approbation  by  two  parliaments,  it  could  not,    however 

♦  7  Pari.  Hist  42—46. 

t  Bolini^broke  gave  as  a  reason  for  flying,  that  **  his  contempt  for  Oxford  BoHnff- 
**  M  great  he  could  not  endure  concerting  with  him  measures  for  their  com-  broke's 
"XHi  defence.**  The  manner  of  his  flight  was  characteristic.  Having  used  a  flight. 
tiiBe  <ji  calmness  and  firmness,  saying  that  **  he  found  by  experience  he  could 
W  unCortunate  without  i)eing  unhappy,**  and  having  announced  his  resolution 
|o  meet  his  accusers,  he  appeared  at  Drury  Lane  llicatre,  and  having,  accord- 
nf  to  the  eustom  of  the  time,  ordered  another  play  for  the  next  night,  he  dis- 
guised himself  as  a  servant  of  La  Vigne  a  ipessenger  of  the  King  of  France,  set 
off  to  Dover,  and  reached  Paris  undiscovered, —  where  he  soon  became  Secretary 
«f  Slate  to  the  Pretender.  —  His  real  motives  for  flight  were  despair  of  ingra- 
*>«*ing  himself  with  the  new  dynasty,  and  the  hope  of  a  restoration.  Lady 
Cowper  lays  in  her  Diary,  "  At  the  coronation  my  Lord  Bolingbroke  for  the 
int  time  mw  the  King.  He  had  attempted  it  before  without  success.  The 
Kinft  s^Dg  ft  iace  he  did  not  know,  asked  his  name  when  he  did  him  homage, 
■inI  be  hearing  it  as  he  went  down  the  steps  from  the  throne  turned  round  and 
^«Mtf  Ant  Hms*  doton  to  the  very  ground,'* 

\  Despatch  from  Lord  Townshend  and  SecreUry  Stanhope,  2d  Nov.  1716. 
SCoxe,Sir  It  Walp.  70. 
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blameable,  be  Btud  to  have  been  a  ^^  compassing  of  the  Queen's 
death,"  or  "  levying  war  against  her  within  her  realm."    The 
effort  to  obtain  Tournay  for  the  French  was  indeed  grarely 
contended  to  be  "  an  adhering  to  the  Queen's  enemies," 
within  the  meaning  of  the  statute  of  Edward  III. ;  but  this 
was  only  by  confounding  all  legal  distinctions,  and  yiolatmg 
the   plainest   dictates  of  common  sense.      Indeed  we  now 
know    that  the    very   cabinet   who   directed  the  impeach- 
ment against    the    Earl    of    Oxford,    soon    came    to   the 
resolution    *Hhat   the    charge    of   high   treason    should  be 
dropped,  it  being  very  certain  that  there  is  not  suflScient 
evidence  to  convict  him  of  that  crime,  but  that  he  should  be 
pushed  with  all  possible  vigour  upon  the  point  of  misdemean- 
our."    Yet  when  a  motion  was  made  in  the  House  of  Lordi 
by  Lord  Trevor,  that  the  opinion  of  the  Judges  should  be 
taken,  whether  the  chaise  contained  in  the  articles  amounted 
to  treason.  Lord  Chancellor  Cowper,  showing  how  a  mixture 
of  judicial  and  political  functions  may  cloud  the  clearest  un- 
derstanding, strenuously  contended  that  some  of  the  articles, 
if  proved,  amounted  to  high  treason,  "  and  chaUenged  all  the 
lawyers  in  England  to  disprove  his  arguments."     The  only 
plausible  objection  to  the  motion  was  started  by  Lord  Not- 
tingham, who  urged  that  it  might  turn  out  to  the  hurt  of  the 
accused ;  for  if  the  Judges  on  this  preliminary  consultation 
should  say  the  charge  amounted  to  treason,  he  would  stand 
prejudged  before  he  was  brought  to  his  trial.     The  motion 
was  negatived  by  a  majority  of  84  to  52.     Oxford  was  then 
allowed  to  address  the  House,  urging,  "  that  he  was  taking 
leave  of  their  Lordships  perhaps  for  ever."     He  seized  upon 
the  only  real  ground  of  criminality  alleged  against  him,  which 
as    "a  high  misdemeanour,"  we   should   say  he  could  not 
satisfactorily  answer  —  the  secret  order  sent  to  Ormond  for  a 
cessation  of  hostilities  —  which  he  justified  by  the  Queen's 
immediate  command, — and  (so  unsettled  was  even  now,  in  the 
third  reign  after  the  Revolution,  the  doctrine  of  ministerial 
responsibility)  he  said  with  sincere  confidence : — **  If  ministers 
of  state,  my  Lords,  acting  by  the  immediate  commands  of 
their  sovereign,  are  afterwards  to  be  made  accountable  for 
their  proceedings,  mine  may  one  day  be  the  case  of  any 
member  of  this  august  assembly." 
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Iq  spite  of  a  touching  appeal  to  their  justice  and  their     CHAP, 
mercy,  he  was  committed  to  the  Tower,  where  he  lay  two  * 

years  without  being  brought  to  trial ;  and  it  is  smartly  ob- 
seryed  by  a  noble  historian,  that  "  the  proceedings  agfunst 
bim  seemed  to  partake  of  his  character,  and  could  scarcely 
have  been  more  slow  and  dilatory  had  they  been  directed  by 
Waiself,"* 

In  the  mean  time  the  Rebellion  broke  out  in  Scotland,  and  Rebellion 
Lord  Cowper,  alarmed  by  the  supineness  of  his  colleagues, 
addressed  the  following  letter  to  the  King :  — 

"Sire, 

"  I  would  not  trouble  your  Majesty  in  this  manner,  but  Lord 
on  some  very  great  crisis,  as  I  take  the  present  to  be,  when  remwit*^* 
I  should  desire  not  to  be  in  the  least  mistaken  by  a  sudden  strances  on 
interpretation.      On  your  Majesty^s  receiving  certain  advice  neL^of  his 
from  Scotland  of  an  open   rebellion  not   only   begun  but  colleagues, 
declared  there,  and  even  hostilities  commenced,  I  own  my 
concern    to   find    nothing    moved   to    be    considered,   but 
whether  circular  letters  should  not  go  to  the  Lord  Lieu- 
tenants, &C.,  to  seize  Papists  and  nonjurors  in  the  North  of 
England. 

•*  Your  Majesty's  Attorney  and  Solicitor  General  were 
both  of  opinion  with  me,  that  the  law  doth  not  warrant  the 
import  of  such  letters;  the  Chief  Justice  did  not  give  an 
opinion  either  way.  Two  or  three  precedents  were  found  in 
the  Council  Books  of  such  letters,  which  were  indeed  strains 
of  the  law,  in  hopes  of  some  good  effect,  which  always  failed. 
However,  the  most  of  your  Majesty's  Council  were  for 
making  an  experiment  once  more,  and  to  that  I  refer  myself, 
to  have  it  seen  what  fruits  it  will  produce  when  the  returns 
come  to  be  made,  if  any. 

**  It  was  agreed  that  the  method  I  preferred,  of  learning 
the  names  of  all  the  great  Papists  and  nonjurors  in  the 
North,  and  taking  them  up,  and  securing  them  by  warrant 
of  six  Privy  Councillors,  or  a  Secretary  of  State,  in  virtue  of 
a  plain  law  made  on  purpose  this  session,  should  be  likewise 


•  Lord  Mahon*8  History  of  England,  vol.  L  p.  414. 
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rx  v^'    practised.    And  lest  the  using  of  the  first  Insufficient  remedy 

should,  as  is  usual,  slacken  the  making  up  of  the  true,  I 

humbly  beg  your  Majesty  to  remind  your  servants  that  thia 
be  forthwith  and  effectually  done,  since  the  former  method 
will  take  up  the  inconsiderable  people,  if  any,  and  be  longer 
in  doing  also. 

"  But  what  seems  to  me  to  be  the  more  important  and 
natural  consideration  on  this  news  from  Scotland  is:  — 
whether  the  forces  now  in  Scotland,  or  going  thither,  are  pro- 
bably sufficient  to  stop  the  march  of  the  rebels,  and  if  not, 
whether  the  consequences  of  that  are  not  bad  enough  to 
require  some  augmentation,  wherever  it  can  be  had,  without 
exposing  too  much  this  part  of  the  kingdom. 

"  As  to  the  first :  I  think  your  General  or  Secretary  at  War 
should  state  plainly  before  your  Majesty  in  the  Cabinet,  what 
number  of  effective  men  are  now,  or  will  be  in  a  short  time, 
of  your  forces  in  the  field,  and  then  by  comparing  that 
number  with  what  the  rebels  will  probably  march,  or  your 
Majesty  by  the  next  advices  may  hear  they  have  got  to- 
gether, a  judgment  may  be  formed  on  that  point.  I£  your 
Majesty's  forces  are  found  insufficient  to  stop  the  rebelsi 
I  humbly  think  your  troops  there  should  be  immediately 
augmented  by  all  means  consistent  with  the  not  leaving 
this  part  of  the  kingdom  so  unguarded  as  to  invite  an  in- 
surrection or  invasion  to  be  made  here.  For  it  seems 
certain  that  if  any  disgrace  befall  your  Majesty's  troops 
in  Scotland,  insurrections  will  immediately  follow  in 
England  in  many  places.  On  the  other  band,  if  the 
rebels  get  no  advantage  in  Scotland,  my  conjecture  is, 
there  will  be  no  considerable  rising  in  England.  And 
I  take  it  to  be  much  safer  to  prevent  commotions  in  Eng- 
land by  securing  that  the  rebels  shall  make  no  progress 
in  Scotland,  than  it  will  be  when  any  success  of  the  rebels  in 
Scotland  shall  have  made  many  insurrections  to  break  oat 
in  England,  to  find  means  to  suppress  them. 

"  The  Scotch  magnify  their  danger  something,  and  perhaps 
press  for  more  assistance  than  can  be  reasonably  spared  from 
home ;  but  I  beg  leave  to  assure  you,  I  cannot  but  observe 
the  prevailing  inclination  here  is  to  supply  the  forces  there 
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too  sparingly;  and  as,  on  the  one  hand,  it  would  be  extremely     CH  a  P. 

wrong  to  draw  the  bulk  of  your  Majesty's  forces  to  that  end 

of  yoor  kingdom,  «o,  on  the  other,  the  not  making  the  Duke 

of  Argyle  strong  enough  to  secure  himself  against  a  defeat, 

or  a  necessity  of  retreating,  or  of  letting  them  go  by  him 

towards  the  South,  will  thoroughly  engage  England  in   a 

ciTil  war  of  which  none  can  answer  for  the  consequence. 

"And  therefore  I  humbly  advise  that  this  great  point 
should  be  thoroughly  stated  and  considered  by  all  such  as^ 
bare  the  honour  at  any  time  to  advise  your  Majesty." 

Afterwards  when  a  foreign  invasion  was  seriously  threatened 
to  put  the  Pretender  on  the  throne.  Lord  Cowper  thus  again 
appealed  to  him  who  seemed  about  to  be  driven  from  it :  — 

"Sire, 

^*  I  humbly  b^  leave  to  lay  a  few  observations  before 
your  Majesty  in  this  great  conjuncture  of  the  intended  in- 
vasion,— not  with  the  least  view  of  traducing  any  one's 
conduct,  but  purely  that,  if  any  errors  be  committed,  as  short 
an  end  may  be  put  to  'em  as  possible,  and  the  like  avoided 
for  the  future. 

"  The  fidelity  of  all  who  are  principally  intrusted  by  your 
Majesty,  is  unquestionable.  But  if  your  Majesty's  affairs 
and  those  of  the  public  are  in  the  opinion  of  any  of  us  like  to 
he  hazarded  in  so  dangerous  a  crisis  as  the  present,  by  any 
sort  of  foiling  or  mistake  among  us,  I  think  it  his  duty  to  lay 
the  matter  clearly  before  your  Majesty,  whose  supreme 
station  and  power  in  the  state  set  your  judgment  above 
being  influenced  by  considerations  which  ought  not  to  have 
any  share  in  the  public  councils,  and  which  yet  the  best  of 
your  subjects  may  be  more  or  less  liable  to. 

"  Not  to  delay  your  Majesty  with  a  longer  preface,  I 
cannot  but  think  on  this  important  occasion  we  have  already 
fallen  into  two  very  great,  I  may  truly  say  fundamental 
errors,  either  of  which  may  prove,  though  I  trust  they  will 
not,  destructive  to  your  Majesty's  interest  in  this  kingdom, 
and  consequently  to  that  common  cause  of  which  your 
Majesty  is,  and  will  every  day  appear  more  conspicuously, 
the  head. 

A  A    3 
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CHAP  «« The  fact  is,  the  not  quelling  immediatety  on  their  fiwt 

appearance  those  rebellious  tumults  which  have  been  raised 
on  purpose  to  encourage,  indeed  invite  over,  the  invasion,  and 
without  which  being  continued  and  repeated  in  the  manner 
they  have  been,  the  invasion  had  never  been  undertaken. 
It  is  a  clear  and  natural  inference  for  the  Pretender  to  make, 
that  if  your  Majesty's  administration  has  not  vigour  enough 
to  extinguish  these  commotions,  but  only  to  keep  'em  down 
in  one  place  while  they  break  out  in  another,  much  less  will 
you  be  able  to  deal  with  the  discontented  party  when  tiirit 
King  shall  appear  among  'em  with  officers,  money,  and  aims 
from  abroad,  and  persons  of  quality  shall  also  publicly  join 
with  them. 

"  This  obvious  inference  from  the  experiments  they  have 
made  of  the  strength  and  zeal  of  their  party,  is  in  my  humble 
opinion  the  main  cause  why  they  now  undertake  to  set  np 
this  Pretender,  rather  than  on  your  Majesty's  first  accession 
to  the  Crown,  when  your  Government  was  not  so  well 
settled  as  it  is. 

"  On  the  other  hand,  I  take  it  to  be  evident  that  if  the  fiist 
commotions  had  been  instantly  extinguished,  and  others  dis- 
couraged and  prevented,  such  an  instance  of  the  weakness  of 
the  Pretender's  party  and  vigour  of  your  Majesty's  govern- 
ment had  effectually  hindered  any  designs  abroad  from  taking 
place  to  disturb  the  peace  of  your  Miyesty's  reign»  Your 
Majesty  by  this  time  will  naturally  inquire  by  what  means 
might  this  have  been  effected,  and  if  by  any  lawfully,  why 
were  they  not  made  use  of?  The  affair  was  too  big  for  your 
civil  magistrates. 

"  The  militia  of  the  counties  was  quite  out  of  order,  so 
that  no  remedy  remained  but  for  your  Majesty's  troops  to 
countenance  and  assist  such  of  your  subjects  as  voluntarily 
took  arms  in  defence  of  your  Majesty's  government,  and  of 
the  public  peace.  These  together  have  been  able  to  diqierse 
the  rebels,  and  make  some  degree  of  quiet,  wherever  they  have 
appeared ;  but  in  so  gentle  a  manner,  that  the  disaffected  rab- 
ble have  rather  been  encouraged  thereby  to  try  their  fortune  in 
another  place,  finding,  by  experience,  that  where  the  troops 
come,  'tis  but  dispersing  for  the  present,  and  they  axe  safe 
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88  if  noUiimr  had  been  done.     The  public  peace  can  never  be     chap. 

.                  •                                               CXVI 
maintabed  in  this  method^  while  the  disaffected  endeayour  [^ 

to  disturb  it.     But  your  Majesty  has  not,  nor  when  the  army 

is  completed^  never  will  have  troops  sufEoient  for  every  place 

where  disturbances  may  happen,  if  they  are  merely  to  look 

on;  and  I  beg  leave  to  say,  with  some  assurance,  that  sudi 

h  the  rage  imd  zeal  of  the  adverse  party,  that  no  way  is  left 

to  preserve  the  public  quiet,  but  the  making  some  one  or 

more  of  their  essays  to  a  general  rebellion  so  very  exemplary, 

as  to  deter  and  to  prevent  many  others  which  would  otherwise 

be  undertaken.     I  can  only  say,  that  no  man  has  naturally  a 

stronger  aversion  to  any  thing  severe  than  myself;  but  where 

a  seasonable  use  of  some  severity  may  probably  prevent  the 

extensive  cruelties  and  miseries  of  a  civil  war,  the  inclination 

of  the  best  natured  ought  to  be  made  to  give  way  to  what 

reafon  and  the  public  safety  so  strongly  demand." 

The  Lord  Chancellor  was  still  thought  too  much  to  advo-  Passing  of 
cate  military  government;  and  the  Riot  Act  was  passed,  ^^^ 
making  it  a  capital  offence  for  any  twelve  persons  to  continue 
together  an  hour  after  they  have  been  ordered  by  a  magis-* 
l^^te  to  disperse ;  but  this  was  perhaps  a  harsher  law  than 
ever  was  proposed  in  the  time  of  the  Stuarts*,  —  and  though 
not  abused  in  practice,  it  brought  great  obloquy  upon  tke  new 
dynasty. 

Some  reliance  was  placed  upon  the  loyal  charsres  to  be  iiistruc- 

j  ,.  ,    ,  1X1  f   .         .        .  rm  •  tionstotbe 

aeiivered  by  the  Judges   on   their   circuits.       Ine   ancient  Judges 
«istom  of  the  Chancellor  haran/ruinsc  them  on  their  duties  in  ^.°"*? 

,  ,  ,  ,  circuit. 

the  Star  Chamber,  had  been  laid  aside  since  the  breaking  out 
of  the  civil  war  in  the  preceding  century;  but  Lord 
Cowper  now  sent  to  each  Judge  a  copy  of  the  following 
"  Orders  : " 

"  His  Majesty,  understanding  that  you  are  about  to  go 
your  several  circuits,  and  being  well  assured  that  your 
known  learning  and  integrity,  together  with  the  authority 
you  are  vested  with,  must  necessarily  give  you  the  greatest 
weight  in  the  counties  to  which  you  arc  sent, — 


•   Bl.  Com.  vol.  iv.  p.  142. 
A  A   4 
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CHAT.         «  Has  commanded  me  to  mention  to  yon  a  few  particulars 

CXVI  • 

'     relating  to  that  very  important  service  you  are  so  near  enter- 
ing upon : 

"His  Majesty  expects  that  as  well  in  your  charges  as 
otherwise,  you  will  lay  hold  on  this  occasion  to  cultivate  in 
the  minds  of  those  you  shall  have  occasion  to  speak  to^  a  good 
affection  and  reverence  toward  his  Majesty  and  his  govern- 
ment: (your  own  prudence  and  impartial  administration 
of  justice,  will  not  contribute  a  little  to  this  good  end. ) 

**  More  especially  it  is  his  Majesty*s  pleasure,  that  to  the 
utmost  of  your  power  you  excite  in  his  subjects  a  just  abhor- 
rence of  the  intended  invasion,  and  of  that  ini^lacable  and 
ungrateful  faction,  by  whose  instigation  and  enco\u*ageinei^ 
it  was  imdertaken ;  by  showing  that  any  degree  of  success 
in  that  design  must  prove  very  calamitous,  and,  if  omb- 
plete,  destruction  to  the  reli^on  and  liberties,  as  well  « 
to  the  property  of  the  people  of  this  kingdom ;  and  by  such 
other  arguments  as  shall  occur  to  you. 

"  But  at  the  same  time  you  thus  prepare  the  King's 
people  to  detest  the  design,  and  resist  the  danger  that  is 
threatened,  you  are  to  endeavour  to  create  in  them  a  firm 
confidence  that  his  Majesty's  wisdom  and  vigilance,  with 
the  affectionate  zeal  of  his  good  subjects,  aided  by  the  Pn>- 
vidence  of  God,  (which  has  already  in  this  instance  so 
visibly  espoused  his  Majesty's  cause,  by  a  timely  detection 
of  the  conspiracy,)  will  make  it  end  in  the  ruin  of  those 
only  who  shall  join  in  it.  The  inconveniences  which  must 
follow  such  undertakings,  though  not  successful,  you  will 
take  care  to  lay  at  the  right  door,  that  is,  of  those  whose 
restless  discontents  are  the  true  and  principal,  if  not  the 
only,  cause  of  them. 

"  His  Majesty  thinks  it  unnecessary  to  mention  to  you 
any  farther  particulars,  and  entirely  leaves  you  to  your  own 
prudence  and  perfect  knowledge  of  your  duty.  But  he 
expects  that  at  your  return  you  inform  him  of  all  such 
things  as  you  shall  obaerve,  and  may  be  for  his  service  to 
know."  ♦ 

*  The  Judges  now-a-days  would  be  surprised  to  receive  saeh  «  arBnbr- 
They  are  left  to  their  own  discretion  as  to  the  topics  they  shall  enlarge  upotu 
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By  these  exertions  of  Lord  Cowper  energy  was  infused     CHAR 
iato   the    public    councils,    the  spirit    of  the  people    was 


roused,    and    the    new    dynasty    kept    possession    of   the  Prose- 
tbroiie.     He  has  very  undeservedly  been  censured  for  the  *^"***J"  Pj", 
judicial  trials  and  executions  which  soon  foUowed.      The  Lords. 
^'Bebellion  of  1715"  being  suppressed  in   Scotland,   and 
Preston  having  surrendered,  the  rebel  Lords  were  lodged 
ia  the  Tower  of  London,    and  the    House    of  Commons 
proceeded  against  them  by  impeachment  for  high  treason. 
Having  been  taken  with  arms   in  their  hands  in  flagrant 
war   against    the    reigning    Sovereign,    they    all    pleaded 
gmlty,  except  the  Earl  of  Winton ;  and  a  day  was  named 
for  passing  sentence  upon  those  who    had   thus    confessed 
their   l^al  guilt.      Lord   Cowper  was    constituted   Lord  ^  Feb. 
fligh  Steward,  and  Westminster  Hall  was  fitted  up  for  the 
oooaMon.* . 

At  the  time  appointed,  the  Earl  of  Derwent water,  the  Sentence 
Earl  of  Nithisdale,  the  Earl  of  Carnwath,  Viscount  Ken-  by^i^^d*^ 
mor^  Lord  Widdrington,  and  Lord  Nairn,  were  brought  to  Cowper. 
the  bar  by  the  Deputy  Governor  of  the  Tower,  the  Gentle- 


It  being  contrary  to  etiquette  for  barristers  to  be  present,  so  that  "  the  sages  of 
the  law"  may  have  greater  licence,  and  may  without  scruple  repeat  the  same 
&16  sentences  in  every  county  on  the  circuit,  I  never  myself  beard  any  of 
these  discourses*  but  I  have  been  obliged  in  the  House  of  Commons  to  censure 
soDM  of  them.  Addresses  to  the  Grand  Jury  are  certainly  best  employed  in 
commenting  upon  the  cases  in  the  Calendar  which  are  coming  on  for  trial. 
Observations  may  be  permitted  on  the  general  state  of  the  country,  hut  I  hope  the 
Judges  wiU  bencelbrth  ever  eschew  party  politics  and  questions  of  vexed  political 
economy.  A  noble  friend  of  mine  who  was  foreman  of  the  Grand  Jury  some 
years  ago  in  a  northern  county,  told  me  that  having  heard  from  a  Judge  of 
assise  a  panegyric  on  the  coi:n  laws,  he  had  a  great  inclination  to  answer  him, 
and  —  he  would  have  been  fully  justified  in  doing  so. 

♦  Extract  front  Latfy  Cowper**  Diary *•  Feb.  9th,  the  day  of  the  trials :    Lady 

My  Lord  was  named  Lord  High  Steward  by  the  King — to  his  vexation  and  Cowper's 
mine,  but  it  could  not  be  helped,  and  so  we  must  submit,  though  we  both  Diary, 
visbed  heartily  it  bad  been  the  Earl  of  Nottingham.  The  form  of  the  attendance 
was  this  from  hence:  —  The  servants  had  all  new  liveries — ten  footmen — four 
coaches  with  two  horses,  and  one  with  six, — eighteen  gentlemen  out  of  livery, 
and  Oarter  at  Arms  and  Usher  of  the  Black  Rod  in  the  same  coach, —  Garter 
earryiog  the  wand.  I  was  told  it  was  customary  to  make  fine  liveries  on  this 
occasion,  but  had  them  all  plain.  I  think  it  very  wrong  to  make  a  parade  upon 
to  disnal  an  occasion  as  that  of  putting  to  death  one's  fellow  creatures,  nor 
could  I  go  to  the  trial  to  see  them  receive  their  sentences,  having  a  relation 
among  tbem«  my  Lord  "Widdrington.  The  Prince  was  there,  and  came  home 
moeh  touched  with  compassion  for  them.  What  pity  it  is  that  such  cruelties 
should  be  Decenary  T 
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CHAP,     man  gaoler  standing  on  their  teft  hand,  holding  the  axe,  with 

'     the  edge  turned  towards  thenu     The  necessary  fonns  beii^ 

gone  through,  the  Lord  High  Steward  addressed  them, 
saying :  —  ^^  You  stand  impeached  by  the  Commons  of  Great 
Britain,  in  parliament  assembled,  of  high  treason,  in  ima- 
gining and  compassing  the  death  of  his  most  sacred  Miyestj, 
in  levying  war  against  him,  and  proclaiming  a  Pretender  to 
his  crown  to  be  King  of  these  realms.  There  is  nothing 
unusual  or  disadvantageous  to  you  in  this  mode  of  proceed- 
ing. The  whole  body  of  the  Commons  of  Great  Britain,  by 
their  representatives,  are  your  accusers,  and  the  resolution 
thus  to  put  you  on  your  trial  passed  the  Lower  House,  no 
one  contradicting.  You  would  have  been  sure  of  a  patient 
and  impartial  trial  by  your  Peers  forming  this  august  assem- 
bly ;  but  you  have  severally  admitted  the  truth  of  the  charges 
alleged  against  you,  accompanying  your  pleas  with  some 
variety  of  matter  to  mitigate  your  offences,  and  to  obtain 
mercy.  The  circumstances  said  to  have  attended  your  sur- 
render I  do  not  now  notice,  and  all  due  weight  will  be  given  to 
them ;  but  it  is  fit  that  I  should  make  sonie  observations  to  your 
Lordships  on  your  attempt  to  extenuate  your  guilt,  —  to  the 
end  that  the  judgment  to  be  given  against  you  may  clearly 
appear  to  be  just  and  righteous  as  well  as  legaL  It  is  allied  by 
some  of  your  Lordships,  that  you  engaged  in  this  rebellion 
without  previous  concert  or  deliberation,  and  without  suitable 
preparation  of  men,  horses,  and  arms.  If  this  exempts  yon 
from  the  charge  of  being  the  planners  of  the  treason,  it 
aggravates  your  criminality  in  the  execution  of  it,  and  shows 
that  you  were  so  eagerly  bent  on  insurrection,  that  at  the  first 
invitation  you  flew  into  the  field  without  any  reasonable  hope 
of  success,  and  reckless  of  the  ruin  in  which  you  were  to 
involve  yourselves,  your  friends,  and  your  kindred.  Another 
extenuation  you  rely  upon  is,  that  no  cruel  or  harsh  action 
(I  suppose  is  meant  no  rapine,  or  plunder,  or  worse,)  has 
been  committed  by  you.  But  your  Lordships  will  consider 
that  the  laying  waste  a  tract  of  land  bears  a  little  proportion, 
in  point  of  mischief,  compared  with  the  crime  of  which  you 
stand  convicted,  —  an  open  attempt  to  destroy  the  best  of 
Kings,    and  to  rase  the  foundation  of    a  govemtiiSnt  the 
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most  Boited  of  any  in  the  world  to  perfect  the  happiness,  and  chap. 
to  rapport  the  dignity  of  human  nature.  Besides,  much  of  . 
this  was  owing  to  accident ;  your  march  was  so  hasty,  partly 
to  avcnd  the  King's  troops,  and  partly  from  the  vain  hope  to 
6tir  up  risings  in  all  the  counties  you  passed  through,  that  you 
had  not  time  to  spread  devastation  without  deviating  from 
your  main  and  (as  I  have  observed)  much  worse  design.  No, 
my  Lords,  these  and  such  like  are  artful  colourings,  proceed* 
ing  from  minds  filled  with  expectation  of  continuing  in  this 
world,  and  not  from  such  as  are  preparing  for  their  defence 
before  a  tribunal  where  the  thoughts  of  the  heart,  and  the 
true  springs  and  causes  of  action  must  be  laid  open."  He 
then  proceeds  to  state  the  circumstances  which  aggravated 
their  Lordships'  guilt,  the  -first  being  the  high  personal  cha- 
racter of  George :  "  It  is  a  trite,  but  very  true  remark,  that 
there  are  but  few  hours  between  Kings  being  reduced  under 
the  power  of  pretenders  to  their  crown  and  their  graves. 
Had  you  succeeded,  his  Majesty's  case  would,  I  fear,  have 
hardly  been  an  exception  to  that  general  rule,  since  it  is 
highly  improbable  that  flight  would  have  saved  any  of  that 
illustrious  and  valiant  family.*  It  is  a  further  aggravation, 
that  his  Majesty,  whom  your  Lordships  would  have  dethroned, 
sfiected  not  the  crown  by  force  or  by  the  arts  of  ambition,  but 
succeeded  peaceably  and  legaUy  to  it.  On  the  decease  of  the 
late  Queen  without  issue,  he  became  undoubtedly  the  next 
in  the  course  of  descent  capable  of  succeeding  to  the  crown 
by  the  law  and  constitution  of  this  kingdom.  The  right  of 
the  house  of  Hanover  was  limited  and  confiimed  by  the 
Legislature  in  two  successive  reigns.  How  could  it  then 
enter  into  the  heart  of  men  to  think  that  private  persons 
might,  with  a  good  conscience,  endeavour  to  subvert  such 
a  settlement  by  running  to  tumultuary  arms,  and  by 
intoxicating  the  dregs  of  the  people  with  contradictory 
opinions  and  groundless  slanders?"  After  excusably 
dwelling  on  the  prosperity  the  nation  was  enjoying,  the 
additional     fiscal    burdens    brought    on    the    country    by 

•  This  IS  iftj  ungenerous  sarcasm  on  the  old  Pretender's  recent  escape  from 
Scotland,  and  other  similar  adventures  of  the  Stuarts. 
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CKAP.     the    rebellion,   and    the    horrors    of  civil    war,    he   comes 
CXVI  .  •   •  •  • 

'      to  the  subject  of  religion,  and  here,  if  he  does   not  incur 

personal  blame,  he  shows  strikingly  the  lingering  iUiberality 
of  the  age :  "  I  must  be  just  to  such  of  your  Lordships  as 
profess  the  religion  of  the  Church  of  Rome,  that  you  had 
one  temptation,  and  that  a  great  one,  to  engage  you  in  this 
treason,  which  the  others  had  not,  —  in  that  it  was  evident 
success  on  your  part  must  for  ever  have  established  Popeiy 
in  this  kingdom,  and  that  probably  you  could  never  have 
again  so  fair  an  opportunity.  But  then,  good  God!  how 
must  those  Protestants  be  covered  with  confusion  who  entered 
into  the  same  measures,  without  so  much  as  capitulating  for 
their  religion  (that  ever  I  could  find,  from  any  examination 
I  have  seen  or  heard),  or  so  muchr  as  requiring,  much  less  ob- 
taining, a  frail  promise  that  it  should  be  preserved,  or  even 
tolerated.  It  is  my  duty  to  exhort  your  Lordships  thus  to 
think  of  the  aggravations  as  well  as  the  mitigations  (if  there 
be  any)  of  your  offences ;  and  if  I  could  have  the  least  hopes 
that  the  prejudices  of  habit  and  education  loould  not  be  too 
strong  for  the  most  earnest  and  charitable  entreaties^  I  would 
beg  you  not  to  rely  any  longer  on  those  directors  of  your  con- 
sciences, by  whose  advice  you  have  very  probably  been  led  into 
this  miserable  condition ;  but  that  your  Lordships  would  be 
assisted  by  some  of  those  pious  and  learned  divines  of  the  Church 
of  Englandy  who  have  constantly  borne  that  infallible  mark  of 
sincere  Christians,  universal  charity,^  And  now,  my  Lords, 
nothing  remains  but  that  I  pronounce  upon  you  (and  sorry  I 
am  that  it  falls  to  my  lot  to  do  it)  that  terrible  sentence  of 
the  law,  which  must  be  the  same  that  is  usually  given  against 
the  meanest  offenders  in  the  like  kind.  The  most  ignomini* 
ous  and  painful  parts  of  it  are  usually  remitted  by  the  grace 
of  the  crown  to  persons  of  your  quality ;  but  the  law  in  this 
case,  being  deaf  to   all   distinctions   of  persons,  requires  I 


*  We  must  recollect  that  this  is  the  language  of  the  most  liberal  Judge  tff 
that  time,  who,  like  Lord  Somers,  by  going  such  lengths  ibr  toleration,  bad 
incurred  Uie  suspicion  of  infidelity.  The  most  bigoted  Judge  of  the  present  age, 
in  passing  sentence  of  death  on  a  Roman  Catholic,  would  not  advise  bim  to 
prepare  for  the  great  change  he  was  to  undergo,  by  renouncing  that  spiritual 
consolation  in  the  efficacy  of  which  he  had  been  taught  to  trust. 
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should  pronounce,  and  accordingly  it  is  adjudged  by  this    CHAP, 
Court,  That  you,  James  Earl  of  Derwentwater,  &c.  &c."  * 


Lord  Cowper  had  now  a  very  arduous  and  painful  task  Fate  of  the 
to  perform  in  resisting  the  application  for  mercy  to  those  un*  ^^^^ 
fortunate  noblemen.  Most  people  admitted  that,  as  they  he* 
lieved  their  cause  to  be  good,  they  were  free  from  moral  guilt ; 
the  thought  could  not  be  stifled,  that,  if  they  had  succeeded, 
they  would  have  been  celebrated  and  rewarded  as  the  most 
loyal  of  subjects;  their  gallantry  and  misfortunes  excited 
general  sympathy,  and  many  who  condemned  their  conduct, 
together  with  all  who  approved,  attempted  to  save  them.  A 
motion  made  in  their  favour  in  the  House  of  Commons,  though 
powerfully  opposed  by  Walpole,  who  declared  that  "  he  was 
moved  with  indignation  to  see  that  there  should  be  members 
of  this  great  body  so  unworthy  as,  without  blushing,  to  open 
their  mouths  for  rebels  and  parricides,"  was  negatived  only 
by  a  majority  of  seven,  —  and  a  like  motion  in  the  House  of 
Lords  was  carried  by  a  majority  of  five.  Carnwath,  Widdring- 
ton,  and  Nairn,  were  respited  ;  but  a  warrant  was  granted, 
which  Lord  Cowper  signed,  for  tlie  execution  of  Derwent- 
water, Kenmure,  and  Nithisdale.  All  know,  from  the  af- 
fecting narrative  of  Lady  Nithisdale,  that  by  her  heroic  cou- 
rage and  self-devotion,  her  husband  escaped  from  the  Tower 
in  disguise  the  night  before  the  day  when  he  was  to  have 
iuffered.t  Derwentwater  and  Kenmure  died  bravely,  pray-  Feb.  23. 
ing  for  King  James.  I  must  say  that  I  think  this*  was  a  ^'^^®* 
wholesome  severity,  and  was  required  by  the  principles  on 

*  15StTr.  796.  This  performance  was  loudly  praised,  —  at  least  to  Lady 
Cowper.  She  says  in  her  Diary  :  — **  I  am  delighted  beyond  measure  to  hear 
ny  Lord's  speech  (at  the  pronouncing  sentence)  so  commended  by  every  body, 
but  I  esteem  nobody's  commendation  like  Dr.  Clarke's,  who  says  *tis  super' 
latiwhf  good,  and  that  it  it  impottible  to  add  or  diminish  one  letter  without  hurting 
iC*  Horace  Walpole  thus  amusingly  alludes  to  the  recollection  of  Lord 
Cowper*s  eloquence  on  this  occasion : — **  After  the  second  Scotch  rebellion  Lord 
Hardwicke  presided  at  the  trial  of  the  rebel  Lords.  Somebody  said  to  Sir 
Charles  Wyndham,  •  Oh,  you  don*t  think  Lord  Hardwicke's  speech  good,  be- 
cause you  beard  Lord  Cowper's.'  *  No,*  he  replied,  *  but  I  do  think  it  tolerable 
because  I  beard  Seijeant  Skinner's.*  ** 

t  I  have  often  been  tickled  by  George  I.'s  quaint  saying  when  be  heard  bow 
Ixu-d  Nithisdale  had  escaped:  — **  It  was  the  very  best  thing  a  man  in  his con« 
ditioD  eould  have  done  I'*  The  entry  in  Lady  Cowper's  Diary  is  very  amiable  : 
—  **  It's  confirmed  that  Lord  Nithisidale  is  escaped.  I  hope  he'll  get  clear  off. 
I  iKrer  was  better  pleased  at  any  thing  in  my  life*  and  I  believe  eveiy  body  is 
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CHAF* 
CXVL 


March  15. 
1716. 
Trial  of 
Lord 
Winton. 


•*  Cowper 
Justice." 


whicK  penal  infliotlon  ia  to  be  justifiecl*  The  power  and  edtt 
to  be  gained  by  a  aucceasful  attempt  to  overturn  an  esU*- 
blifihed  govemmenty  hold  oat  a  temptation  which  must  be 
Qounterbalanoed  by  the  terrific  consequencee  of  failure,  and 
Gibbon  has  justly  observed,  ^*  the  rebel  who  bravely  venturei 
has  justly  forfeited  his  life.''  * 

The  Earl  of  Winton  having  pleaded  not  guilty^  Us  trial 
came  on  shortly  after,  before  the  Peers  in  Westminster  Hall, 
Lord  Cowper  again  acting  as  Lord  High  Stewiurd.  He  thus 
addressed  the  noble  prisoner  when  first  placed  at  the  bar: 
"  Your  Lordship  may  be  assured  that  justice  will  be  admi- 
nistered to  you,  attended  not  only  with  that  common  degree 
of  compassion  which  humanity  itself  prompts  for  persone  in 
your  condition,  but  also  with  that  extraordinary  concern  £or 
you  which  naturally  flows  from  a  parity  of  circumstanceB 
common  to  yourself  and  to  them  who  judge  you.  On  tlie 
other  hand,  you  must  not  hope  that,  if  you  shall  be  dearly 
{^oved  guilty,  their  Lordships,  being  under  the  stioi^est 
obligations  to  do  right  that  can  be  laid  on  noble  minds,  (I 
mean  that  of  their  ^^  honour/^)  will  not  break  through  all  the 
difficulties  unmerited  pity  may  put  in  their  way  to  do  perfect 
justice  between  your  Lordship  and  the  public" 

Lord  Winton  was  a  sort  of  half-witted  person,  with  a  ooih 
siderable  share  of  shrewdness  and  cunning,  who  hoped  by 
delays  and  accidents  to  save  his  life.  The  Conunons  madeout 
a  very  clear  case  against  him,  by  proving  that  he  bad  raised 
and  commanded  a  regiment  of  horse  for  the  Pretender;  that 
he  several  times  assisted  in  proclaiming  him  as  James  YIII. 
of  Scotland  and  James  III.  of  England ;  that  he  had  actually 
fought  King  George's  troops  at  Preston,  and  that  he  was 
taken  In  arms  when  that  town  surrendered.  Several  times 
he  made  frivolous  application  for  a  suspension  of  the  trial, 
on  the  groimd  that  witnesses  whom  he  expected  had  not 
arrived,  and  he  wished  his  Counsel  to  be  allowed  to  address 
the  House  on  a  point  of  law,  refusing  to  tell  what  the 
point  was,  —  trying  to  create  the  semblance  of  a  grievance. 
The  Lord  High  Steward  long  kept  his  temper,  but  at  last 
overruled  a  fresh  application  for  an  adjournment  with  some 

*  Decline  and  Fall,  vol.  zii.  p.  242. 
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impotieiice  and  liarshness.  Winton  having  gained  his  ob-  CHAP. 
ject,  eagarlj  exclaimed^  "  I  hope,  my  Lords,  I  am  not  to  have  ^  ^' 
what  in  my  country  we  call  Cowpbb  Justice  —  that  is,  to 
lumff  a  man  first  and  to  try  him  afterwardsJ^  *  Lord  Cowper 
Tery  jMrndently  took  no  notice  of  this  sally,  althou^  for  a 
short  space  it  discomposed  the  gravity  of  the  assembly ;  — 
and  the  trial  proceeded.  But  such  is  the  effect  of  party-* 
spirit  and  of  public  envy,  that  the  expression  was  kept  alive 
as  long  as  this  great  man  lived ;  and  when  it  was  desired  to 
question  any  of  his  legal  positions  there  was  a  cry  of  "  CW- 
per  JuMtice!^  or  "  Cmoper  Lawl^^ 

The  supposed  murderer  of  the  fair  Quakeress,  now 
M.P.  for  Truro,  replied  on  behalf  of  the  Commons,  and 
showed  that  the  trial  had  been  conducted  with  fairness 
and  kindness  towards  the  prisoner.  All  the  Lords  present 
agreed  in  an  unanimous  verdict  of  guilty.  A  motion  was 
then  made  in  arrest  of  judgment,  and  argued  by  counsel  f, 
but  properly  overruled,  and  the  Lord  High  Steward  pro^ 
Bounced  sentence  of  death  upon  the  prisoner,  compliment- 
ing and  comforting  him  by  these  concluding  words :  "  Being 
a  Protestant,  you  are  likely  to  become  a  sincere  penitent  for 
having  engaged  in  a  design  that,  had  it  taken  effect,  must 
have  destroyed  the  holy  religion  you  profess."  The  prisoner 
was  sent  back  to  the  Tower,  but  (probably  with  the  conniv- 
ance of  the  government)  he  contrived  to  escape  before  the 
day  fixed  for  his  execution. 

*  15  St  Tr.  847.  This  expression  has  been  ^miliar  to  me  from  in* 
bocj,  having  been  bom  in  the  town  where  this  Rhadanianthean  procedure 
**  castigatque  auditque  dolos,"  is  supposed  to  have  prevailed.  My  present 
eoimtry  residence  is  in  the  immediate  neighbourhood  of  another  town  in  Scotland, 
likewise  famous  for  a  peculiar  mode  of  administering  the  law.  *<  Jeddart*'  or 
**  Jedburgh  Justice"  is,  that  when  several  prisoners  are  jointly  put  upon  their 
trial,  the  Judge,  to  save  the  time  and  trouble  necessary  for  minutely  distin- 
guishing their  several  cases,  puts  it  to  the  Jury,  **  Hang  all?  or  save  all?" 

t  ^r  Constantine  Phipps,  who  had  been  Lord  Chancellor  of  Ireland  in  the 
reign  of  Queen  Anne*  and  was  now  again  practising  at  the  bar,  being  counsel 
for  the  Earl  of  Winton  on  this  occasion,  was  thus  reprimanded  by  the  Lord 
High  Steward  for  having  begun  to  speak  without  permission:  — "  I  am  ordered 
by  the  Lords  to  reprimand  you.  Sir  Constanstine  Phipps,  for  having,  in  a  pro- 
ceeding of  this  nature,  presumed  to  be  so  forward  as  to  speak  for  the  prisoner  at 
the  bar  before  a  point  of  law  was  first  stated  and  you  had  leave  to  speak  to  it, 
and  your  fault  is  certainly  the  greater  for  having  presumed  to  do  this  in  a 
matter  which  you  cannot  but  know  is  matter  of  fact,  and  that  the  law  is  not 
doubtful  one  way  or  the  other,  the  fact  being  supposed.*' — 15  St.  Tr.  875. 
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CHAP.         The  conduct  of  Lord  Cowper  with   reference  to  these 
'     trials  was,  on  the  whole,  creditable,  though  not  entirely  free 


from  blame ;  and,  to  mark  the  improvement  which  had  taken 
place  in  the  administration  of  criminal  justice,  it  should  be 
recollected  that  only  thirty  yeurs  had  elapsed  since  Jefireys 
had  slaughtered  his  victims  by  hundreds  at  a  time,  and  had 
made  an  aceldama  of  the  West  of  England. 
Acquittal  of      J  may  now  finish  my  view  of  Lord  Cowper  as  a  criminal 
Oxford.       Judge  with  an  account  of  the  acquittal  of  Lord  Oxford. 
The  persecuted  premier,  having  lain  above  two  years  a  prir 
soner  in  the  Tower,  at  last  presented  a  petition  to  the  House 
of  Lords,  complaining  of  the  delay.     In  consequence,  a  day 
was  fixed  for  his  trial ;  Westminster  Hall  was  fitted  up  for 
the  solemnity,  and  Lord  Cowper  was  appointed,  by  commis- 
sion under  the  Great  Seal,  to  preside  as  Lord  High  Steward. 
Jan.  24.  When  the  day  arrived,  the  Peers  having  assembled,  and 

iLrd  Hiffh  *^®  King,  the  royal  family,  and  the  foreign  ministers  being 
Stenrard's  Seated  round  as  spectators,  the  Commons  attending  as  pro- 
the^]^ri*of  8®<5utor3,  the  uoblc  prisoner  was  brought  from  the  Tower  and 
Oxford.  placed  at  the  bar,  the  fatal  axe  by^  his  side,  the  edge  still 
turned  from  him.  When  the  articles  of  impeachment  and 
the  answers  had  been  read,  the  Lord  Hi^  Steward, 
holding  his  white  wand  in  his  hand,  thus  spoke :  ^^  Bobert 
Earl  of  Oxford  and  Earl  Mortimer,  it  has  been  usual, 
before  the  Commons  proceed,  to  say  something  from  this 
place  to  persons  in  your  Lordship's  present  condition ;  partly 
by  way  of  exhortation  to  a  reasonable  confidence  in  the 
great  honour,  justice,  wisdom,  integrity,  and  candour  of  their 
judges,  their  peers,  the  House  of  Lords  in  Parliament  as- 
sembled, and  partly  by  way  of  direction  to  assist  them  in 
their  behaviour  and  conduct  during  the  course  of  their  trial. 
But,  considering  the  many  great  offices  your  Lordship  has 
borne  in  the  state,  your  long  experience  and  known  learning 
in  all  parliamentary  proceedinjgs,  I  cannot  but  think  it  would 
seem  improper  for  me  to  be  speaking  to  your  Lordship  in 
that  matter.  Wherefore  I  proceed  merely  to  acquaint  your 
Lordship,  and  others  whom  it  may  concern,  with  such  orders 
as  the  Lords  have  made,  which  it  is  fit  should  thus  early  be 
made  known."     He  then  stated,  that  on  the  articles  for  high 
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trauon  counsel  could  not  be  heard»  but  that  on  the  articles    chap. 
far  high  crimes  and  misdemeanours  a  full  defence  hj  counsel 


mi^  be  made,  and  that,  according  to  a  recent  statute,  all 
the  witnesses  for  the  prisoner  would  be  examined  on  oath,  as 
well  as  those  for  the  prosecution. 

Mr.  Hampden  then  opened  the  first  article,  respecting  the 
treaty  of  Utrecht,  and  Sir  Joseph  Jekyll  had  called  his  first 
witness  in  support  of  it,  when  Lord  Harcourt,  the  Tory  Ex- 
chancellor  (it  is  said,  from  a  hint  given  to  him  by  Walpole, 
at  this  time  in  (^position,)  interposed,  and  sidd,  ^^that  before 
the  managers  proceeded  further,  he  had  a  motion  to  make." 
The  Peers  having  accordingly  withdrawn  into  their  own 
house,  he  moved  ^^  that  no  evidence  should  be  received  on  the 
charges  for  misdemeanour  till  the  charges  for  high  treason 
were  disposed  of."    Lord  Cowper  did  not  consider  it  con- 
sistent with  his  duties  as  Lord  Steward  to  take  a  part  in  the 
discussion*     The  resolution,  though  warmly  opposed  by  Lord 
Sonderland  and  other  ministerialists,  was  carried  by  a  ma- 
jority of  88  to  56.     It  is  censured  by  a  great  constitutional 
aathority*,  but,  I  must  say,  I  thii(k  it  was  very  reasonable. 
The  Commons  proposed  to  proceed,  on  the  same  trial,  for  Quaere, 
some  offences  charged  as  amounting  to  high  treason,  and  Commons  ^ 
for  others,  arising  out   of    entirely  different  transactions,  ^a^earight 
admitt^  to  be  only  misdemeanours.      Besides   the  disad-  apeerbeing 
vantage  under  which  the  prisoner  was  placed  by  the  length  ^^g*']^^*''® 
of  the  inquiry,  and  his  attention,  and  the  attention  of  his  the  same 
judges,  being  distracted  by  such  a  diversity  of  unconnected  ^^^^n^j 
fae^  it  seems  enough  to  say  that  the  trial  ought  to  have  misde- 
becn  conducted  on   the  different  charges  in  a  totally  dif-  ™®*"°"" 
ferent  manner,  not  only  as  to  form,  —  as  the  accused  peer 
standing  outside  the  bar  or   sitting  within   it,  —  but  as  to 
substance,  —  as  being  allowed  or  forbidden  the  assistance  of 
counsel  to  cross-examine  witnesses  and  to  speak  upon  the 
merits.    The  resolution  was  warmly  resisted  by  the  Com-  Qua^eibe- 

ti^ecQ  the 

mons,  who  pronounced  it  an  infringement  of  their  privileges,  two 
and  refused  to  comply  with  it.     Several  messages  and  con-  Houses, 
ferences  upon  the  subject  between   the   two  Houses  only 

•  Hall.  Const.  Hist.  vol.  jii.  p.  313. 
TOL.  IV.  B  B 
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CHAP,  served  to  widen  the  breach.  The  Lords  peremptorily  Darned 
^^^''  another  day  for  the  trial  to  proceed  on  the  principle  which 
they  had  laid  down,  and  the  Commons  resolved  that,  "  being 
so  ill  used,  and  justice  being  denied  to  the  nation,  they  would 
Oxford  abandon  the  prosecution."  When  the  day  arrived,  prock- 
acquitted.  noiation  was  made  for  "  the  Commons  to  appear  and  make 
good  their  charge  against  Robert  Eari  of  Oxford  and  Eail 
Mortimer;"  and  no  prosecutor  appearing,  he  was  acquitted. 
The  Lord  High  Steward  then  broke  his  staff,  and  the  in-* 
tended  victim,  having  by  the  harsh  treatment  he  had  experi- 
enced almost  recovered  the  popularity  he  enjoyed  when  his  life 
had  been  attempted  by  Quiscard,  was  conducted  home  by  his 
friends  who  had  contrived  the  quarrel  between  the  two 
Houses,  amidst  the  shouts  of  the  population  of  London.* 
Although  this  impeachment  may  be  palliated  in  respect  of 
the  violence  of  the  Tories  during  the  four  last  years  of  Queen 
Anne,  and  of  the  cry  for  vengeance  raised  not  only  by  the 
vulgar  retainers  of  the  Whig  party  but  by  such  a  vetenm  as 
Marlborough,  and  by  such  an  aspiring  youth  as  Lord  Stan- 
hope of  Shelford  (afterwards  the  celebrated  Earl  of  Chester- 
field), it  must  be  allowed  to  reflect  considerable  discredit 
upon  Lord  Cowper,  with  whose  sanction  it  was  commenced, 
and  under  whose  auspices  it  was  conducted.  He  ought 
boldly  to  have  declared  in  the  cabinet,  and,  if  necessary,  in 
his  place  in  parliament,  at  the  risk  of  losing  his  office  and 
disobliging  his  friends,  that  there  was  no  pretence  for  charg- 
ing the  Earl  of  Oxford  with  high  treason,  and  that,  whether 
the  treaty  of  Utrecht  was  wise  or  foolish,  there  was  no  suf- 
ficient ground  for  prosecuting,  as  a  criminal,  the  prime  mi- 
nister who  had  negotiated  it,  believing  it  for  the  public  good. 
The  impeachment  was  not  only  unjust  but  impolitic,  for  it 
caused  a  strong  reaction  for  the  Tory  leader,  which,  with 
health  and  favourable  chances,  might  have  restored  him  to 
power,  t   The  High  Steward's  personal  demeanour  towards  his 

•  15  St.  Tr.  1046—1195.   7  Pari.  Hist.  74—215.  494—498. 

f  If  Oxford  did  not  recover  the  Treasurer's  staff,  this  prosecution  at  al^ 
events  secured  him  the  nob]e  tribute  of  applause  from  the  muse  of  Pop^  which 
ought  to  have  gratified  him  more:  — 

"  And  sure  if  aught  below  the  seats  divine 
Can  touch  immortals,  *tis  a  soul  like  thine ; 
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oM  o{^nent  in  all  these  proceedings  was  allowed   to  be    chap. 
liberal  and  courteous, — although  it  was  little  foreseen  that  '^ 


before  thej  died  they  would  be  sitting  on  the  same  oppo* 
sition  bench,  dividing  together  in  the  same  minorities,  and 
signing  the  same  protests. 

A  little  before  this  the  country  was  agitated  hj  a  measure  Passing  of 
the  responsibility  of  which,  in  a  constitutional  point  of  view,  J^^^^t  **' 
rested  entirely  on  Lord  Cowper,  for  although  Lord  Somers  is 
said  to  have  brightened  up  as  it  was  passing  through  parlia* 
ment,  and  to  have  approved  of  it,  he  was  not  in  a  situation  to 
be  consulted  when  it  was  first  brought  forward — the  Septbn- 
xiAL  Act*  It  was  in  the  House  of  Lords  that  the  battle 
was  to  be  fought ;  for  little  opposition  was  anticipated  among 
the  representatives  of  the  people  to  a  proposal  that  they  should 
sit  on  for  seven  years,  having  bought  their  seats  for  three 
years, —  or  been  elected  after  an  expensive  contest,  likely  soon 
to  recur.  To  lessen  the  indelicacy  of  the  trustees  by  their 
own  authority  extending  the  term  of  their  trust,  the  bill  was 
laanched  in  the  Upper  House,  and  there  it  was  opposed  not 
only  by  the  great  body  of  the  Tories,  but  by  Lord  Parker, 
afterwards  ikurl  of  Macclesfield  and  Chancellor,  and  by 
several  others  who  had  always  supported  liberal  principles.* 
Lord  Cowper  seems  to  have  made  a  masterly  speech  on  the 
other  side,  but  we  have  no  particulars  of  it  beyond  that  "  he 
gave  a  genuine  account  of  the  Triennial  Act,  and  by  what 
means  it  was  obtained,  and  vindicated  the  government  as  to 
the  present  dissatisfaction."  After  a  protracted  opposition, 
and  furious  protests,  the  bill  passed  the  Lords,  and,  as  had 
been  foreseen,  it  was  received  with  great  favour  by  the 
Commons.  If  it  had  applied  only  to  future  parliaments,  the 
question  would  fairly  have  arisen,  whether  three  or  seven 
years  be  the  better  term  for  the  duration  of  parliaments ;  but 


A  soul  supreme  in  each  hard  instance  tried ; 
Above  all  pain,  all  passion,  and  all  pride, 
The  rage  of  power,  the  blast  of  public  breath. 
The  lust  of  lucre,  and  the  dread  of  death.** 

•  The  best  speech  against  the  Bill  is  by  Lord  Chief  Justice  Trcror,  who 
«*y^  **  If  this  House  of  Commons  continued  themselves  beyond  the  time  for 
which  they  were  chosen,  they  were  no  more  the  representatives  of  the  people, 
but  a  house  of  their  own  making.** — 7  Pari.  Hist.  298. 
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CHAP,     when  it  was  to  prolong  the  existence  of  the  actual  parliament 
beyond  the  period  for  which  the  members  of  the  House  of 
Commons  were  elected  to  represent  the  people,  little  I  think 
can  be  urged  for  it,  except  necessitt — the  tyrant's  plea,  or, 
in  milder  language,  **  the  safety  of  the  state."     "  Nothing," 
says  Mr.  Hallam,  ^^  can  be  more  extravagant  that  what  is 
sometimes  confidently  pretended  by  the  ignorant,  that  the 
legislature  exceeded  its  rights  by  this  enactment,  or  if  that 
cannot  legally  be  advanced,  that  it  at  least  violated  the  trust 
of  the  people,  and  broke  in  upon  the  ancient  constitution."  * 
There  can  be  no  doubt  as  to  the  legal  power  of  the  legislature 
to  pass  the  Septennial  Act,  but  I  do  think  that  it  was  a 
violation  of  the  trust  confided  by  the  people  to  their  repre- 
sentatives. According  to  ancient  constitutional  practice,  there 
were  frequent  renewals  of  parliaments,  and  the  continuation 
of  the  sittings  of  the  same  parliament  for  seventeen  or  eigh- 
teen years  was  an  unconstitutional  innovation.     The  repeal 
of  the  Triennial  Act,  that  parliaments  might  last  for  seven 
years,  cannot  be  considered  a  restoration  of  the  old  constitu- 
tion, and  this  defence  would  have  been  equally  strong  if  the 
members  of  the  House  of  Commons  had  enacted  that  they 
should  hold  their  seats  during  the  life  of   the  reigning 
sovereign.  —  However,  when  we  see  the  names  of  those  who 
supported  the  Septennial  Act,  framed  as  it  was  to  prolong  the 
parliament  which  passed  it,  I  by  no  means  presume  to  con- 
demn the  measure,  although  I  cannot  concur  in  the  aiguments 
by  which  it  is  defended.    As  a  coup  dUtaf  it  may  be  justifiable. 
There  is  no  doubt  that  there  then  existed  in  the  country  the 
**  dissatisfaction"  to  which  Lord  Cowper  refers;  that  the 
necessary  severity  exercised  in  suppressing  the  rebellion  had 
cast  much  odium  on  the  government ;  that  the  classes  who 
were  suflering  ascribed  all  the  evils  they  had  to  struggle 
with  to  the   King  and  his  ministers;  and  that  all  classes 
were   disposed   to  forget   the   dangers    from    which   they 
had  been  delivered.      If  a  dissolution   of  parliament  had 
speedily  taken  place,  a  Jacobite  House  of  Commons  would 
very  probably  have  been  returned,  and  there  might  have  been 
another  "  Restoration,"  to  be  followed  by  another  "  Revohi- 

♦  Const  Hist.  iii.  316. 
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tion ;  **  —  whereas  the  nation  was  blest  with  a  long  course  of    pS^f* 
tnmquillity  and  happiness.  [_ 

A  charge  was  now  brought  forward  against  the  Chan-  Charge 
cellor,   which   most    of  his    successors   have   had  to    en-  ^^'^^. 
connter  —  of  improperly  dealing  with  the  appointment  and  per  respect- 
dismissal  of  magistrates.     We  have  his  own  vindication  on  ^^"Jment 
this  subject  preserved  in  the  draught  of  a  memorial  to  his  of  magis- 
Majesty,  to  prove  that  he  had  done  enough  for  the  present  *"**^ 
establishment  in  the  management  of  the  commissions  of  the 
peace,  as  well  as  that  he  had  not  abused  his  power  by  op- 
pressing the  other  side.     This  he  inclosed  to  Lady  Cowper, 
that  she  might  translate  it  into  French,  and  render  it  inteU 
ligible  to  his  Majesty :  — 

"  Having  reason  to  beleive,  y*  some,  either  fr5  a  design  to  His  vindi- 
reflect  upon  my  Conduct  in  setiing  y*  Com°»  of  y®  Peace,  or  ^*'**"- 
for  want  of  being  throughly  informed  of  that  mater,  have 
represented  to  y'  M.  that  those  Com***  have  not  yet  been 
adjusted  so  much  for  y'  M*  service  as  they  might  have  been : 
I  beg  leave  to  lay  bef.  y'  M.  my  apology  in  that  ptic^,  w**  I 
think  will  be  best  done  in  a  true  and  clear  state  of  that  whole 
ai&ir ;  that  may  serve  at  the  same  time  to  give  y*^  M.  so  full 
an  information,  as  will  make  it  easy  for  you  to  form  a  right 
judgment  on  that  subject  on  all  future  occasions. 

*'  Antiently  ther  were  but  a  few  Just-^of  y®  Peace  in  each 
County,  in  comparison  of  y®  great  numbers  ther  now  are,  and 
have  been  for  some  considerable  time  past ;  and  this  encrease 
of  their  nubers  has  given  occasion  to  an  abuse  yet  growing 
(viz.)  y*  many  of  y*  Country  Gent,  affect  to  be  in  y®  Com" 
(as  y'  M.  Privy  Council  are)  merely  titular^  to  enjoy  the 
credit  and  title  in  their  Country  without  giving  themselves 
y*  trouble  of  doing  y*  Duty ;  w^**  is  very  extensiv ;  conteyns 
alhnost  y*  execution  of  all  Penal  Laws  (except  y®  last  tryall 
and  judgm*  in  Capital  Cases)  and  y®  whole  Police  of  y® 
Kingdo,  (such  as  it  is) :  for  which  they  have  no  Salary  or 
profits,  berides  a  few  small  fees  scarce  sufficient  to  keep  a 
Clerk. 

"  They  are  authorized  by  y'^  M"  Com**,  and  that  during 
pleasure  only,  and  in  notion  of  Law  are  put  in  and  out  by  virtue 
of  y'  Boyal  comand  only  (as  all  other  officers  of  y'  M.  are), 
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CHAP,     though  In  fact  and  a(kx)rdmg  to  y*  Practise  of  many  years 

^ '     past,  fro  y®  great  nuber  of  them  before  mentiond  (w"*  made 

it  impracticable  to  trouble  y*  Crown  w***  particulars)  y*  Crown 
has  left  y*  care  of  that  mater  wholy  to  y*  Ch^  or  Keeper  of 
y*  Gr.  Seall ;  Except  wher  the  Crown  has  been  pleasd  to  in- 
terpose by  giving  imediate  comands  to  y*  Grr.  Seall  for  placing 
in  or  displacing  any  p.ticuP  persons. 

"  There  has  been  no  diflSculty  at  any  time  past  to  put  in  any 
Gentlemen  properly  recomended  as  qualifyd  and  well  affected 
to  y®  goverm*.  But  so  late  as  in  my  own  memory  of  business, 
very  few,  if  any,  were  displaced  without  cause  assign'd  and 
prov'^dy  because  it  was  justly  thought  to  be  an  injurious  dis- 
grace on  any  Gentl"  in  his  Country  to  be  tum'd  out  after  He 
had  serv'd  his  King  and  Country  without  reward,  unless  for 
some  known  or  evident  reason.  And  I  have  been  present  at 
several  formal  Hearings  of  accusations  and  defences  in  order 
to  determine,  whether  y*  person  accus'd  should  be  turn'd  out 
of  y*  Com"  or  not. 

"  But  as  y*  two  partys  grew  more  and  more  set  and  violent 
against  one  another,  this  comendable  tenderness,  I  may  say 
justice,  began  by  degrees  to  be  laid  aside,  and  Gentlemen  well 
qualifyd  were  put  out  of  that  Com"  without  formal  hearings, 
or  even  so  much  as  proof  ex  parte  of  any  misbehaviour  in  their 
Duty. 

"  When  I  had  y«  Honour  of  y«  Gr.  Seall  the  first  time, 
I  cannot  accuse  myself  of  that  last  mention'd  practise,  and 
yet  by  perseverance  in  putting  in  those  who  wer  best  inclind  \a 
y®  Prot.  Succ",  and  leaving  out,  as  fast  as  I  could  discover 
them,  those  who  wer  of  too  inferiour  a  Condition,  and  taking 
all  just  advantages  of  proof  ag*  those  who  discoverd  a  dis- 
affection to  y*  true  interest  of  their  Country,  I  can  truly  say, 
y*  Com"*  of  the  Peace  wer  at  my  surrendring  y*  Seall,  in  a 
very  good  state,  w***  a  sufficient  balance  in  favour  of  y* 
honest  interests. 

"  Since  which  time,  during  y*  remainder  of  her  late  Maj'* 
reign,  I  must  admitt  some  honest  and  well  qualifyd  Grentl" 
wer  tumd  out  without  any  just  objection  provd  ag*  them 
(but  not  many  as  I  can  be  informd)  and  many  of  y*  Tory  and 
even  Jacobite  party  wer  poured  into,  all  Com"  of  y*  Peace ; 
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and  so  they  stood  at  y*"  M."  happy  accession  to  y®  Crown,  chap. 
P  M.  well  knows  wh**  of  these  partys  I  sincerely  think 
most  consistent  w***  your  true  Goverm* :  and  accordingly  all 
the  Comissions  of  the  Peace  being  to  be  renewed  on  y'  M's 
accesdon  to  y*  Crown,  I  did  as  much  as  the  hurry  of  doing 
such  a  work  all  at  once,  w^  the  great  and  necessary  imploy- 
ment  of  my  time  in  other  parts  of  my  office  would  permit, 
turn  out  according  to  y**  best  accounts  I  could  get,  great 
numbers  of  persons  disaffected  and  otherwise  not  well  qualifyd, 
and  put  in  all  I  could  have  well  recomended  as  to  y®  Estate 
and  affection  to  y®  Govm* :  and  as  to  those  who  wer  of  Estate 
and  quality  sufficient  in  their  Country,  but  were  represented 
by  y'  M*  friends  as  of  suspected  inclinations ;  I  thought  it  for 
your  M*  interest  not  to  displace  them  on  bare  general  sus- 
picion ;  imless  they  who  soUicited  their  Bemoval,  would  give 
in  writing  some  pticular  instance  or  objection  to  their  Conduct, 
^d  either  prove  it  or  at  least  subscribe  to  their  knowledge  or 
beleif  of  it. 

"  This  I  requird,  not  that  y*  later  course  would  have  been 
any  defence  to  me  in  case  the  contrary  party  had  provd  strong 
enough  to  call  my  Conduct  in  question;  but  y*  at  least  I 
might,  by  having  recourse  to  my  Papers,  be  able  to  alledge  a 
reason  for  my  proceeding  to  any  that  should  come  to  expostu- 
lat  w***  me,  why  this  or  that  person  was  removd  ;  w^  is  not 
unfirequently  done. 

"  Many  that  pressd  to  remove  others  would  not  go  so  far 
as  to  comply  w*^  that  small  and  reasonable  request,  y*  they 
should  at  least  own  their  opinion  and  the  fact  they  went  upon, 
and  not  expect  y*  I  should  take  y®  whole  upon  me,  of  dis- 
placing so  many  Gentlem"  (who  wer  perfect  strangers  to  me) 
without  y®  least  objection  either  within  my  own  knowledge, 
or  firo  any  credible  information  that  I  could  cite  in  my 
defence. 

"  So  y*  the  point  left  to  be  considerd  is,  if  I  should  have  gone 
any  step  further,  and  that  might  have  been  by  displacing 
Grentle^  of  sufficient  Estate  and  otherwise  well  qualifyd,  only 
pn  the  private  whispers  of  persons,  though  well  affected,  yet  so 
uncertain  or  timorous  as  not  to  dare  to  own  they  had  so  much 
as  requested  it. 
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CHAP.  <<  I  must  confess  it  was  and  is  my  opinion  y*  so  very  partial 
and  unjust  a  proceeding  must  have  done  much  noore  harm 
than  good  to  y'  M'  govment,  and  that  the  true  way  to  mend 
y*  Com'  is  first  to  persuade  those  honest  men  to  act  who  am 
put  in  (w^  not  one  in  three  of  em  does)  by  some  ps^  of 
note  and  good  affection  in  each  County^  and  then  by  a  Review 
of  y*  Com*  (w^  is  now  in  hand)  and  such  good  men  as  may 
have  been  omitted^  smd  displace  others  as  fast  as  they  shew 
any  signs  of  disaffection  to  y'^  Majesty's  6ov^.  by  so  much  as 
a  neglect  of  their  Duty :  to  w**  y*  fi^equent  tumults  w^  are 
either  incouraged  or  neglected  by  such  magistrates  will  often 
give  a  sufficient  handle. 

**  This  reminds  me  to  mention  another  difficulty  brougbt 
upon  me  in  making  alterations  any  faster;  arising  66  the 
before  mentioned  practise  of  affecting  to  be  in  y*  Com"  w*N)ut 
acting,  by  means  of  w**  it  has  often  hapned  y*  wher  I  haye 
put  in  more  good  than  bad  have  been  tumd  out,  yet  not  so 
many  by  half  as  those  who  were  tumd  out,  have  i^^ted  in 
their  places,  so  y*  y*  Country  have  been  in  danger  of  wantuig 
a  sufficient  Number  to  do  Justice. 

"  One  general  pretence  for  not  acting  is,  y*  they  dont  care 
to  act  while  such  or  such  (perhaps  some  of  y*  most  consider- 
able in  the  county)  are  in :  w**  Humour,  if  it  be  yielded  to, 
will  make  y*  Com*  in  a  manner  Elective,  and  betray  y*  Power 
and  Dignity  of  the  Crown ;  w®**  rather  then  give  into  I  would 
stand  a  good  deall  of  their  reproaches  as  to  my  own  particular. 

"  Upon  y*  Whole,  S%  if  any  Who  think  this  mater  not 
carryd  far  enough  or  fast  enough,  can  propose  to  y*^  M.  what 
steps  I  ought  to  take  any  further  than  I  have  done,  I  beg  to 
be  heard  to  such  proposal,  and  will  in  y*  end  submit  intirely 
to  y"^  M*  Judgm*. 

"  Assuring  you  no  one  in  y*  kingdom  hath  a  stronger  biass 
than  myself  to  do  any  thing  of  this  nature,  w^  may  tend  to 
weaken  a  set  a  men  who  will  never  be  cordial  fiiends  to  your 
Government :  But  wher  my  judg*  convinces  me  y*  any  thing 
I  have  y*  greatest  inclination  to  do  (if  I  was  to  consult  that 
only)  would  yet  be  injurious  to  or  discredit  y'  M*  adminis- 
tration :  I  make  my  own  passions  or  pjudices  submit  to  that 
great  end,  y'^  Majesty's  safety  and  y*  public  good ;  as  I  do 
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80  myself,  so  I  heartily  hope  and  pray  y*  every  one  in  any     chap. 
degree  of  power  may  constantly  follow  the  same  rule. 

**  Since  my  writing  y*  account  above  mentioned,  the  motion 
made  hy  y*  Torys,  and  rejected  in  y*  H.  of  Comons,  *  That 
a  list  might  be  layd  before  the  House  of  y^  names  of  all  such 
as  had  been  put  out  of  the  Comiss"  of  y*  Peace  since  y'  M* 
aooesaon  to  the  Crown/  shews,  that  at  y*  same  time  y* 
Whigs  oomplain  y*  alterations  have  been  too  few,  y*  Torys 
are  of  opinion  that  so  many  have  been  removd  as  could  well 
be  jnstifyd,  if  they  might  appear  before  the  House  at  one 
View. 

«  My  Dear, 
**  Above  is  y*  postscript,  w®^  I  hope  may  be  quickly  tumd 
into  Fr.  and  added ;  I  am  glad  to  hear  you  are  pretty  well, 
and  upon  tryal  I  thank  God  I  find  myself  so  too. 

''  D'  Rogue 
'*  Ever  and  altogether 

«Y»C.C. 
"  6  CI.  afternoon,  going  to  Cockpit"  * 

The  King  was  satisfied  by  this  explanation,  and  the 
threatened  proceedings  in  parliament  against  the  Lord  Chan- 
cellor were  dropped. 

The  only  other  debate  in  which  we  have  any  account  of  Factious    ' 
Lord  Cowper  taking  a  part  while  he  held  the  Great  Seal  was  to  the  Mu- 
that  in  February,  1718,  on  the  Mutiny  Bill;  and  here  he  *>ny  ^'^^' 
appears,  I  think,  to  very  great  advantage.     It  was  proposed 
to  keep  up  a  force  of  16,000  men  for  the  whole  kingdom,  and 
that  for  any  military  offences  which  they  might  commit  they 
should  be  tried  by  a  court-martial.     With  a  view  of  embar- 
rassing the  government  there  was  a  most  heterogeneous 
opposition  ^to  the  bill  led  by  an  ex-premier,  the  Earl  of  Ox- 
ford, who  now  spoke  for  the  first  time  since  his  release  from 
the  Tower,  and  declared  "  that  as  long  as  he  had  breath  in 
his  body  he  would  speak  for  the  liberties  of  the  country ;  that 
such  a  force  was  wholly  useless  in  the  time  of  profound  peace ; 

*  This  note  is  addressed  <'  To  my  Dear  Palatine." 
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CHAP,     that  the  proposal  could  Hot  but  raise  apprehensioiiB  that  some- 

'     thing  was  intended  against  our  happy  constitution;  and  that 

trial  hj  a  court-martial  was  inconsistent  with  the  rights  and 
privileges  of  Englishmen."  The  Duke  of  Aigyle,  an  Ex- 
commander-in-chief,  contended,  and  tried  to  prove,  by  various 
instances  drawn  from  the  history  of  Great  Britain,  that  a 
standing  army  in  time  of  peace  was  ever  fifttal,  either  to  the 
Prince  or  to  the  nation.  And  Lord  Harcourt,  an  Ex-chan- 
cellor, insisted  that  this  bill,  constituting  military  tribunals 
without  appeal,  was  an  invasion  of  the  rights  of  the  peerage, 
it  being  a  branch  of  their  Lordship's  prerogative  to  be  tl^e 
supreme  court  of  judicature  in  all  cases,  civil  and  criminal, 
and  that  the  enactment  enabling  the  King  to  establish  courts- 
martial,  with  power  to  try  and  determine  any  offences 
specified  in  the  articles  of  war,  unconstitutionally  vested  a 
sole  legislative  power  in  the  Crovm,  which  was  conununicated 
and  delegated  to  a  council  of  war. 
Able  de-  Lord  Cowper  leaving  the  woolsack,  made  a  speech  which, 

biu>°^****  from  the  slight  sketch  we  have  of  it,  appears  to  have  been 
Lord  Cow-  comprehensive  and  masterly.  He  said,  that  ^'he  hadma- 
^^'  turely  considered  the  affiiir  now  in  agitation,  not  as  a  person 

in  a  public  station,  but  as  a  private  unprejudiced  man,  and 
that  he  was  convinced  in  judgment  and  conscience  that  it  was 
necessary,  bothfor  the  support  of  the  present  happy  establish- 
ment and  the  security  of  the  nation,  to  keep  up  the  force  now 
on  foot;  he  was  confirmed  in  this  opinion  by  considerii^ 
what  thoughts  the  Pretender  and  his  friends  [we  may  suppose 
that  he  here  fixed  his  eyes  on  Lord  Harcourt]  had  of  this 
matter,  and  reflecting  that  they  have  nothing  more  at  heart 
than  to  procure  the  disbanding  of  those  forces  that  have  sop- 
pressed  the  late  unna^ra/*  Rebellion;  he  doubted  not  but 
the  whole  nobility  that  made  up  that  august  assembly  [here 
there  must  have  been  a  little  ironical  curl  of  his  lip]  was 
inviolably  attached  to  his  Majesty  King  George ;  his  Majesty 
certainly  had  the  best  part  of  the  landed,  and  all  the  trading 

*  I  nerer  could  understand  how  this  epithet  came  to  be  eonstantly  appUed 
to  the  Rebellions  of  1715  and  1745.  They  might  be,  and  I  think  they  were. 
wicked  and  fooU9ht  but  there  seems  nothing  unnatmrul  in  an  attempt  to  drive 
away  foreign  rulers,  and  to  recall  our  native  princes. 
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interest ;  as  to  the  Clergy  he  would  say  nothing  —  but  it  was     chap. 

Dotorious  that  the  majority  of  the  populace  had  been  poisoned^  * 

and  that  the  poison  was  not  yet  quite  expelled ;  the  dangers 
which  seemed  to  jHxx^eed  from  the  army  were  chimerical, 
whereas  the  dangers  with  which  the  nation  was  threatened 
from  the  Pretender  and  his  friends,  ia  case  there  were  no 
army  to  oppose  them,  were  real,  and  the  mischief  that  might 
ensue  upon  the  success  of  their  designs  irreparable ;  if  there 
had  been  such  a  small  standing  force  as  it  was  now  wished  to 
maintain,  timely  to  suppress  the  tumult  and  riots  which  were 
raised  on  his  Majesty's  accession  to  the  throne,  in  all  proba- 
bility there  had  been  no  open  rebellion,  and  the  salutary 
restraint  was  really  for  the  safety  and  advantage  of  those 
who  exclaimed  against  it ;  in  his  opinion.  Magna  Chabta 
was  entirely  foreign  to  the  present  debate ;  they  were  now 
to  consider  how  the  Protestant  succession  was  to  be  supported 
ag^nst  vigilant,  bold,  and  restless  enemies,  and  they  had  the 
more  reason  to  be  on  their  guard  as  the  advices  from 
Scotland  told  that  sedition  and  rebellion  were  again  trumpeted 
forth  from  the  pulpits  in  that  country ;  as  to  the  courts-mar- 
tial, they  were  only  to  be  for  the  trial  of  offences  of  which 
common  law  Judges  and  Juries  were  wholly  incompetent  to 
determine  upon ;  objecting  to  them  was  objecting  to  a  military 
force,  which,  without  them,  could  not  be  kept  in  a  state  of 
discipline ;  and  the  argument,  that  they  invaded  the  rights  of 
the  peerage,  was  not  less  ridiculous  than  it  would  be  to  con- 
tend that  shooting  a  mutineer,  or  a  coward  in  the  face  of  an 
enemy,  would  be  a  breach  of  the  privileges  of  their  Lord- 
ship's house,"  I  hope  "  he  resumed  the  woolsack,  amidst 
loud  and  long-continued  cheers."  The  bill  passed,  but 
only  by  a  majority  of  91  to  77,  and  a  furious  protest  against 
it  was  signed  by  many  Lords,  both  spiritual  and  temporal.* 

•  7  Pari.  Hist  538—548. 
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CHAPTER  CXVII. 

CONCLUSION  OF  THB  LIFE  OP  LOBD  COWPKB. 

cxvn.    Within  two  months  after  delivering  this  great  speech,  which 
must  have  been  so  satisfactory  to  the  King  and  his  ministers, 


Resigna*  Lord  Cowper  ceased  to  be  Chancellor.  The  cause  of  his 
Lord^Cow-  resignation  has  been  considered  a  mystery,  Addison  gave 
P«>'.^  up  at  the  same  time  the  post  of  Secretary  of  State,  but  this 

was  &om  real  ill  health,  and  a  consciousness  of  official  inca- 
pacity. There  were  other  partial  changes  in  the  cabinet,  — 
none  of  them  indicating  any  change  in  the  policy  of  the  go- 
vemment.  We  do  not  know  of  any  personal  difference 
which  Lord  Cowper  had  with  Sunderland,  Stanhope,  or  any 
of  his  coUeages.  **  Growing  infirmity,"  as  usual  on  such 
occasions,  was  talked  of,  but  he  had  been  hitherto  able  satis- 
factorily to  perform  all  the  duties  of  his  office,  and  he  con- 
tinued after  his  retirement  to  show  imabated  vigour  of  body 
and  elasticity  of  mind.  Tindal  says,  "  though  it  had  been 
reported  some  months  that  he  desired  to  retire,  yet  his  resign- 
ing his  employment  at  that  juncture  was  a  great  surprise  to 
the  public,  and  no  small  grief  to  all  unprejudiced  persons.'^  * 
In  a  lively  little  sketch  of  his  career,  published  in  the  "His- 
torical Register,"  immediately  after  his  death,  it  is  said :  — 
"  The  great  fatigues  he  had  undergone  having  very  much 
impaired  his  health,  he  had  some  time  before  entertained 
thoughts  of  a  retreat.  This  voluntary  resignation  was  a  great 
grief  to  the  well-affected,  and  to  all  dispassionate  men  of 
both  parties,  who  knew  that,  by  his  wisdom  and  moderation, 
he  had  gained  abundance  of  friends  to  the  Bang,  —  kept 
steady  many  wavering  minds,  —  brought  the  clergy  into  a 
better  temper,  and  hindered  some  hot  oyer-zealous  spirits 
from  running  things  to  dangerous  extremes."  f     The  public 

•  Tind.  Cont.  Rap. 

f  Historical  Register,  1733. 
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were  called  upon  to  infer  that  he  parted  firom  the  government  chap. 
on  friendly  terms^  hj  his  submitting  to  an  elevation  in  the  ^^^  * 
peerage. 

From  original  papers  still  preserved  in  MS.,  I  think  True  cause 
it  id  dear  that  his  resignation  or  dismissal  arose  from  the  ^Jj^^ 
feud  in  the  royal  family,  and  the  belief  that  he  took  tweenthe 
part  with  the  Prince  against  the  King.  Lady  Cowper's  ^^"pJJnce. 
position  in  the  household  was  at  first  favourable  to  her 
husband's  influence.  Having  been  the  correspondent,  she 
had  become  the  chief  confidante  of  the  Princess  of  Wales  *, 
who  (the  wife  of  George  I.  being  shut  up  in  prison  at 
Zel)  already  played  the  part  of  Queen  in  England.  On  the 
arrival  of  the  Hanoverian  mistresses,  the  most  prudish  ladies 
of  the  Court  do  not  seem  to  have  scrupled  to  visit  them,  and 
Lady  Cowper  meeting  the  Eling  at  Madame  Keilmansegge's 
petits  soupersy  attracted  his  notice  by  her  sprightliness,  with- 
out any  detriment  to  her  character,  for,  indeed,  his  Majesty 
never  showed  any  taste  for  English  beauty,  t  Inveighing 
in  her  DiABY  against  the  Tory  Duchess  of  Shrewsbury,  and 
telling  scandalous  stories  of  her,  she  proceeds: — "Our  ac- 
quaintance was  renewed  by  supping  together  at  Madame 
KeOmansegge's  about  a  month  ago,  where,  speaking  of  the 
King  of  France's  eating,  she  was  counting  twenty  things  at 
least  upon  her  fingers  that  he  had  eat  at  a  time,  she  was 

*  **  1  am  oome  iDto  the  Court  with  a  resolution  never  to  tell  a  lie,  and  I  hope 
I  find  the  good  effects  of  it,  for  she  reposes  more  confidence  in  what  I  say  than 
on  tny  others  upon  that  very  account." —  Lady  C.*s  Diary, 

t  When  Lady  G>wper  was  presented  to  him  on  her  appointment  to  the  bed- 
chamber, he  ought,  according  to  court  etiquette  to  hare  kissed  her,  although 
ihe  had  before  received  thb  honour  on  her  first  presentation ;  but  **  he  said  five 
or  six  times,  *  Ob,  je  Pay  vue;  elle  est  de  nui  connoissance.*  At  last  the  Duke 
of  GraAon  told  him  it  was  upon  my  being  made  a  lady  of  the  bed-chamber ;  so 
then  he  said, '  Guy,  je  le  feray  avec  plaisir,*  and  I  was  saluted.** 

Although  his  Majesty,  I  presume,  at  once  submitted  to  kiss  the  Lady  Mayor- 
en,  there  was  a  tremendous  controversy  whether  she  was  to  be  kissed  by  the 
Priaeess  at  the  banquet  given  at  Guildhall  on  Lord  Mayor's  day ;  **  but  Queen 
Anne  not  having  kissed  her  when  she  dined  in  the  City,  my  Mistress  did  not 
do  it  either.  My  poor  Lady  Humphreys  made  a  sad  figure  in  her  black  velvet, 
ao^  did  make  a  moat  violent  *  bawling  for  her  page  to  hold  up  her  train  before 
the  Princess,'  beine  loth  to  lose  that  privilege  of  her  mayoralty.  But  the 
J^etter  jest  was,  that  the  King  and  the  Princess  both  had  been  told  that  my 
Lord  &Uyor  had  borrowed  her  for  that  day  only,  and  I  had  much  ado  to  con- 
▼iiM»  them  of  the  contrary ;  but  at  last  they  did  agree,  that  if  he  had  borrowed 
a  vife  it  would  have  been  another  sort  of  one  than  she  was.** — Leuly  C.*a  Diary, 
Tbc  Lady  Mayoress  is  said,  when  dinner  was  announced,  to  have  roared  out  to 
*Botber  page,  **  Boy,  carry  my  bucket  **  —  perhaps  meaning  her  bouquet. 
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CHAP.     Baying,  Sire,  il  marige   ceci  et  cela,   and  counting  over  a 
^^^^^'    number  of  things.     Upon  which  I  said  to  the  King,  *  Sir^ 


Madame  la  Duchesse  oublie  qu'il  a  bien  plus  mang6  que 
cela.'  *  Qu'est-ce  qu'il  a  rnang^  done  ? '  said  the  King.  ^  Sire,' 
r6pondis-je,  *  il  a  mang6  son  peuple,  et  si  le  bon  Dieu  n'ayoit; 
pas  conduit  votre  Majesty  au  Trdne  dans  le  moment  qu'il  a 
fait,  il  nous  auroit  mang^  aussL'  Upon  which  the  King 
turned  towards  the  Duchess  and  said,  ^  Entendez-vous, 
Madame,  ce  qu'elle  dit? '  and  he  did  me  the  honour  to  r^eat 
this  to  several  people  which  did  not  at  all  strengthen  my 
interest  with  her  grace,'*  —  But  fix)m  the  time  when  the 
enmity  of  the  father  against  the  son  began,  the  connection 
between  Lady  Cowper  and  the  Princess  threw  a  suspicion 
on  the  Chancellor,  and  the  Hanoverian  party  were  desirous 
of  turning  him  out  to  make  room  for  Lord  Chief  Justice 
Parker,  who  had  been  getting  possession  of  the  royal  ear, 
and  who,  it  was  expected,  would  be  more  accommodating  in 
passing  grants  under  the  Great  SeaL 

The  following  extracts  from  Lady  Cowper^s  Diary  will 
throw  great  light  on  these  intrigues :  — 
Extracts  As  early  as  October,  1715,  she  says,  "They  had  done  a 

Cowper's^  world  of  things  to  force  Lord  Cowper  to  quit,  who  was 
^^^'T*  ,  their  superior  in  every  thing,  because  they  were  a&idd  of  his 
triguw^in""  honesty  and  plain  deaUng."  ..."  My  Lord  was  visited  by  the 
the  Court  Dukc  of  Somerset,  who  repeated  all  the  conversation  he  had 
him.  with  Lord  Townshend  upon  his  dismission.     Lord  Towns- 

bend  came  to  the  Duke  of  Somerset,  and  with  a  sorrowful 
air,  told  him  he  was  sorry  to  tell  him  that  the  King  had  sent 
him  to  tell  his  Grace  that  he  had  no  further  occasion  for  his 
services.  The  Duke  of  Somerset  said,  ^Pray,  my  Lord^  what 
is  the  reason  ofitf^    Lord  Townshend  answers,  *  he  did  not 

know.^     *  Theuy^  says  the  Duke  of  Somerset,  '  by  G ,  wy 

Lord,  you  lie ;  you  know  that  the  King  puts  me  out  for  no 
other  cause  but  for  the  lies  which  you,  and  such  as  you,  have 
invented  and  told  oj  me^  Lord  Cowper  had  advised  the 
Cabinet  Council  against  this  step,  so  they  did  not  acquaint 
him  with  it  when  it  was  done.". .  ."My  Lord  fell  ill  again  the 
Saturday  following,  and  continued  so  a  great  while,  whidi 
occasioned  a  report  that  he  was  going  out  of  his  place. 


Digitized  by 


Google 


CXVII. 


LXFB  OF  LOBD  COWPER.  ^  383 

Some  said  he  had  not  health  to  keep  in ;  others,  more  truly,  J^H AP. 
said  the  Lords  of  the  Cabinet  Council  were  jealous  of  his 
great  reputation,  and  had  a  mind  to  have  him  out,  so  were 
resolved  to  weary  him  out  of  it,  which  last  was  very  true, 
for  they  had  resolved  among  themselves,  without  acquainting 
Baron  Bemstorff  with  it,  to  put  my  Lord  Chief  Justice 
Parker  into  his  place.".  •  •  ^'  I  kept  house  all  this  time,  and 
flaw  nobody,  and  had  enough  to  do  to  keep  my  Lord  Keeper 
from  giving  up,  and  I'm  sure  the  disputes  and  arguments  we 
had  upon  that  subject  were  wholly  the  occasion  of  his  staying 
in,  and  it  was  at  least  three  weeks  before  I  could  prevail. 
The  month  ending  with  the  solemnisation  of  the  Prince's 
birthday,  which  should  have  been  solemnised  the  30th  if  it 
had  not  been  Sunday,  I  went  privately  to  wish  them  joy,  my 
Lord  being  very  ill;  so  I  saw  them  alone  in  the  bed- 
chamber. The  Prince  asked  me  what  Lord  Cowper  said  to 
the  Duke  of  Somerset's  being  put  out?  I  said,  *he  knew 
nothing  of  it.'  He  said,  *  No  more  did  J,  for  I  opposed  it 
once  when  it  was  named,  and  so  they  kept  it  from  me.'  I  said, 
Uhat  was  my  Lord  Cowper*s  case.^  The  Prince  said  a 
thousand  kind  things  of  my  Lord  Cowper,  and  so  did  the 
Princess,  and  the  Prince  bid  me  tell  him  *he  wished  he 
would  not  lay  things  so  much  to  heart ;  that  he  looked  upon 
him  as  an  old  courtier,  or  else  he  had  imparted  some  of  his 
experience  to  him,  which  was,  when  the  King  sided  with 
what  he  thought  not  right  to  endeavour  to  prevent  it,  and 
when  he  could  not,  to  go  on  cheerfully  ;  and  tell  him  when 

^  I  come  to  the  King,  all  things  shall  go  to  his  mind,  and  in 
the  mean  time,  whenever  he  has  a  mind  to  take  t'other  pull 
on  the  Cabinet  Council,  I'm  ready  to  keep  his  back  hand.' 
The  Princess  made  as  many  expressions  as  the  Prince  had 

,  done ;  but  by  some  words  the  Princess  let  drop,  I  per- 
ceived that  she  had  been  talked  to  by  Baron  Bernstorff  for 
meddling  with  what  had  been  doing."  — *^  I4th  Feb.  1716. 
The  news  was  confirmed  yesterday,  the  Pretender  is  gone. 
My  Lord  Cowper  is  so.  ill  that  he  has  a  mind  to  quit  office. 
I  have  made  a  resolution  never  to  press  him  more  to  keep  his 
place."  —  "  15M.  My  Lord  mighty  ill,  and  still  had  a  mind 
to  quit  office.  I  told  him  I  would  never  oppose  any  thing 
he  had  a  mind  to  do,  and  after  arguing  calmly  upon  the 
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CHAP,     matter,  I  offered  him,  if  it  woald  be  any  pleaaure  done  him, 
to  retire  with  him  into  the  country,  and  quit  too,  and,  what 
was  more,  never  to  repine  at  doing  it,  though  it  was  the 
greatest  sacrifice  that  could  be  made  him.     I  believe  he  will 
accept  it.**  — "  I6th.   My   Lord  still  iD.     Mr.  Woodfoid 
wishes  I  should  let  him  hint  to  old  Mr.  Craggs  that  my 
Lord  Keeper's  office  was  too  hard  for  him,  and  mention  the 
former  offer,  that,  if  my  Lord  was  weary,  he  might  be  Privy 
Seal,  and  that  my  Lord  Chief  Justice  Parker  would  come 
into  my  Lord  Cowper's  place.^ — "  17  th.  My  Lord  better, 
and  not  talk   so   much   of  quitting."  — "  18/A.    My  Lord 
better,  to  my  great  joy.     No  talk  of  quitting  to-day,  though 
I  fairly  hdd  it  in  his  way." — "  Feb,  29/A.  M.  Bobedion  spoke 
to  me  to  propose  to  Lord  Cowper  to  change  Chancellor  for 
President  of  the  CounciL     I  have  spoke,  and  he  refuses  it, 
and  says  if  they  will  have  him  quit  he'll  do  it,  but  he  will 
not  change.     I  represented  to  M.  Robethon  it  would  be  a 
great  difficulty  to  persuade  him  to  be  President  of  the 
Council,  not  speaking  the  French   tongue.     He  repUed, 
*  iVay  use  all  your  art  to  get  it  doneJ*    The  Princess  bade 
Mrs.  Clayton  tell  me  that  Baron  Bemstorff  had  been  with 
the  Prince,  to  persuade  him  to  agree  to  make  my  Lord 
Cowper  President  of  the  Council,  but  the  Prince  absolutely 
denied  going  into  it  unless  my  Lord  Cowper  desired  it  and 
insisted  upon  it,  and  the  Princess  bade  Mrs.  Clayton  aay 
that  the  ministry  should  never  draw  them  into  or  force  them 
to  give  consent  to  any  thing  that  was  agwist  my  Lord 
Cowper's  inclination.    I  gave  the  Princess  a  thousand  thanks, 
and  desired  a  continuation  of  her  favour,  and  said  it  was 
utterly  against  my  Lord  Cowper's  inclination,  who  was  ready 
to  quit  if  they  had  any  body  better  to  put  in  his  room,  but 
would  never  change  that  which  he  could  acquit  himself  of 
with  honour,  for  that  which  he  could  not  perform  at  all."  — 
"  March  3.  The  Princess  told  me  that  Baron  Bemstorff  toW 
her  that  minute  that  it  was  never  designed  to  remove  my 
Lord  Cowper ;  that  the  change  was  meant  him  as  a  favour, 
and  that  it  was  one  of  my  Lord  Cowper's  jealousies."— 
"  July  7.  The  King  went  in  the  morning,  and  the  Prince  in 
the  coach  with  him.     Almost  all  the  great  officers  followed, 
except  the  Chancellor,  who  was  obliged  to  sit  in  the  cause 
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reom  that  morning.  .  In  the  morning,  at  Court,  the  Princesa    chap. 
bids  my  Lord  Cowper  come  to  the  Prince,  for  he  has  con-   _ 


fidence  in  no  body  else." — ^^  July  8.  My  Lord  Cowper  with 
the  Prince  almost  two  hours.  He  promises  to  hear  him 
in  every  thing.  My  Lord  Cowper  persuades  him  to  live 
well  with  all  those  he  thought  had  not  done  their  duty, 
because  it  was  for  the  good  of  the  whole.  He  promises  him 
to  do  so;  he  tells  my  L.ord  Cowper  he  should  not  have 
known  what  \o  have  done  without  me,  who  had  been  very 
necessary  to  him,  and  had  done  purely." — ^^  July  10.  The 
Princess  told  me  that  the  King  had  told  her  that  the  Prince 
had  as  ill  an  opinion  of  my  Lord  Cowper  as  the  rest.  But 
he  added,  *  he  may  trust  him ;  he's  a  very  honest,  disin- 
terested man ;  he  and  the  Duke  of  Devonshire  are  the  only 
two  men  I  have  found  so  in  this  kingdom.'  Mrs.  Clayton 
said  to  me  to-night  8h«  heard  that  Lord  Cowper  was  going 
to  lay  down.  I  answered,  *he  is,  they  say,  to  be  turned 
out,  and  they  need  not  have  given  themselves  that  trouble ; 
if  they  had  but  hinted  to  him  that  they  were  weary  of  him, 
he  would  have  laid  down  ;  they  know  he  has  done  that  once 
already,  which  is  more  than  ever  will  be  said  of  them,  and 
upon  occasion  he  can  dp  it  agidn.  She  repeated  this  to 
the  Prince." 

The  King  used  to  send  Baron  Bothmar,  who  could  speak  Confer- 
English  in  a  certain  fashion,  to  confer  with  Lord  Cowper  LoniCotr- 
respecting  his  diflferences  with  the  Prince  and  the  general  per  with 
aspect  of  aflairs.*     The  Chancellor  always  expressed,  and  ^o^hmar. 
very  sincerely,  the  greatest  devotion  to  the  King's  service ; 
but  there  was  a  want  of  cordiality  between  him  and  the 
King,  and  even  between  him  and  his  colleagues.     In  a  letter 
to  Lord  Townshend,  in  September  1716,  he  says,  "  Several 
of  the  long  robe  have  affected,  with  some  success,  to  let  me 
see  they  could  find  a  way  to  the  favours  of  the  Crown  with- 
out 80  much  as  my  knowing  it.     This  their  practice,  I  sin- 

*  Lord  Cowper  used  to  prepare  himself  for  these  conferences  by  previously 
vriting  down  the  substance  of  what  he  was  to  say  at  them.  I  bold  in  my  hand 
one  of  tboe  papers,  entitled  **  Notes^for  Conference  with  Baron  Bothmar,  SIst 
Detf.  1716."  It  thus  begins :  ••  Not  fro  attachm'  to  L«*  T.  The  contrary.  Not 
formjielf;  &&     But  on  this  great  Crisis  on  w*'*'  King's  hap.  depends,  &c.** 

VOL.  IV.  C  C 
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CHAP,     oerely  assure    your  Lordship,   I  never   thought  so  much 

'     improper  on  my  own  account,  or  from  any  taste  I  have  of 

power  and  dependanoe,  or  jealousy,  on  that  head,  but  purely 
from  an  apprehension  that  the  Crown  and  public  cannot  be 
so  well  served  if  the  lawyers  are  allowed  to  think  their  for- 
tunes may  be  made  without  the  Chancellor's  concurrence.'' 
Lord  Cotr.        Some  of  his  letters  to  his  wife  at  this  period  likewise  give 
tento^      a  pretty   clear  insight  into  his  position  and  the  state  of 
Lady  Cotr-  parties.     Thus,  on  the  16th  of  August,  1716,  he  says  to  her: 
^''  "  I  beg  you  to  present  my  humble  and  sincerest  duty  to  the 

Prince  and  Princess.     I  fear  I  may  suffer  there  by  not 
being  more  at  Court ;  but  you  know  I  went  but  once  a  fort- 
night in  the  Queen's  time,  and  I  am  sure  'tis  impossible  for 
me  to  hope  to  bear  the  fatigues  of  the  season  of  puUic 
business  if  the  little  vacation  I  have  should  be  most  of  it 
spent  on  the  road,  or  in  the  inconveniences  attending  a  lodg- 
ing and  court  hours.     Besides,  I  assure  you,  the  presence  of 
one  of  us  here  is  necessary  in  respect  of  the  children ;  your 
sister  is  prudent,  but  they  don't  stand  in  awe  of  her,  asd 
.   there  was  no  living  till  the  birch  was  planted  in  my  roam, 
where    same  little  action  has  diminished  it.^  — "  Ist  Sep- 
tember, 1716.     I  congratulate  with  you  on  the  good  news 
you  send  me,  that  the  Prince  has  given  so  right  a  turn  to 
that  occurrence  which  would,  any  other  way,  have  prodoeed 
ill  effects,  and  is  now  likely  to  do  much  good.     I  verily  think 
there  is  not  a  surer  sign  of  a  mind  capable  of  erecting  a  sofid 
glory  than  its  being  able  seasonably  to  avoid  the  frippeiy 
appearance  of  it ;  and  'tis  plain  that,  if  it  be  not  our  own 
fault,  we  may  often  be  sensible  of  the  good  effects  of  the 
Princess's  taking  part  with  right  reason  whenever  'tis  in 
danger  of  being  run  down.    Her  understanding  will  never  let 
her  be  deceived  if  she  has  an  opportunity  of  hearing  both 
sides  of  the  question.     As  for  her  kind  expression^  that  my 
opinion  had  some  weight  in  this  matter,  you  know  my  taste 
so  well  as  to  believe  it  pleases  me  above  any  thing  the  Court 
can  give  me,  to  think  I  have  helped  to  stfem  a  mischief  which 
was  coming  upon  a  cause  I  havQ  so  much  at  heart     If,  en- 
couraged by  this,  I  should  appear  fonvard  to  exert  myself,  as 
having  H.  B.  H.  favour  in  a  degree  above  others,  it  might 
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bring  OB  me  suoh  a  load  of  jealousy  and  envy  as  would  pro-  chap. 
bably,  in  a  little  time,  incapacitate  me  from  serving  him  half  - 
u  much  as  I  may  be  able  to  do  by  seeming  dull  and  inap- 
prdi^ifiive  of  my  advantage ;  and  therefore,  if  ever  that 
notion  be  started  any  more,  you'  may  truly,  and,  I  hope, 
wisely,  frame  my  excuse  for  not  taking  more  upon  me,  from 
what  I  have  above  said  on  this  head.  They  may  let  a 
cardess  disinterested  man  perhaps  ei\joy  the  Prince's  far 
Yoar  in  quiet,  but  an  ambitious  busy  man  they  never  will. 
If  Providence  should  call  him  to  the  Crown  while  I  have 
health  and  any  d^ree  of  understanding  left,  I  would  dedicate 
them  and  all  my  time  towards  making  him  great,  and  would 
rely  <m  my  own  integrity  ^d  his  justice  for  my  support. 
But,  in  our  present  situation,  I  think  I  must  not  only  seem 
not  elated  with,  but  scarcely  sensible  of,  his  goodness  to 
me." 

Notwithstanding  Lord  Cowper's  great  anxiety  to  conceal 
his  anticipations  of  power  in  the  next  reign,  his  intimacy 
with  the  Prince  was  more  and  more  suspected,  and  caused 
Wm  to  be  looked  upon  coldly  at  St.  James's,  though  he  was 
not  80  imprudent  as  to  show  himself  at  Leicester  House. 

The  proximate  cause  of  his  retirement  appears   to  have  Lord  Cow- 
been  his  opposition  to  a  bill  which,  without  consulting  him,  it  P®5  oppows 

t  .  o  ■'        bringing  in 

had  been  proposed  should  be  brought  in,  and  recommended  of  bill  to 
by  a  speech  from  the  throne,  —  to  give  100,000/.  a  year  to  pr^^'J^JJe. 
the  King,  **  whereof  he  was  to  allot  any  portion  he  might  pendent  for 
think  proper  for  the  support  of  the  Prince."     The  bill  and  ["^Tfhe 
the  speech  being  shown   to  the  Chancellor  late   at  night.  King, 
he  next  morning  sent  the  following  letter  to  the  King,  in 
bad  Latin  ;  this  being  the  only  dialect  which  they  understood 
in  oranmon : 

"11.  Jan.  1717.  Latin  Let- 

"  Hestem&  nocte  mandate  M.  Vrae  Billa  &  oratio  desig-  ter  from 
njit»  haben  in  ParP  ostensae  sunt.  peVto^*''^' 

Breve  tempus  ad  perpendend.  rem  tam  arduara.  George  i. 

Satio  sufficiens  tum  visa  est  allegan  ad  probandum  quod 
M.  V.  orationem  aliqua  haberet  introductiva ;  si  Consultu 
visum  foret  ut  talis  Billa  introducatur. 

c  c  2 
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CHAP.  De  BiM  IpsA  nulla  turn  tradidi  opimonem  praeterquam 
quasdam  ol^ectiones,  genere  deliberative,  quae  mihi  extem- 
pore occurrelmnt. 

Una  observatio  fuit  (&  qu»  quodamodo  concedi  viea  est) 
Qd  quamvis  Billa  paratur  indefinite^  ad  submittendu  Begis 
disposition!  tantu  pensionis  (100,000  per  an.)  quantu  ipsi 
placeret,  tamen  non  plus  potest  expectari,  quam  ut  pars 
sufficiens  sustentationi  Juvenu  Princ  ita  submitteretur, 
quonia  aliter  iota  pensio  (refigeretur  vel)  precaria  redderetur 
quod,  audiyiomni  ex  parte  concedi,  hominu  animis  tentatis, 
non  posse  attingi. 

Exposito  qd  fructus  hujus  experimenti  non  alius  esse  potest 
quam  appropriatio  quaeda  sufficientis  partis  in  educatione 
Principu,  (quam  non  par  est  creden  Principem  unquam 
recusaturu.) 

Questio  hue  devenit,  An  tam  parvi  comodi  causft 
pretm  sit  ? 

Objectiones.  —  1.  Minuere  quodamodo  Majestate  Vam 
appellando  Populfi ;  prertim  in  re  adeo  tenerfi  versus  Filiu 
etc 

2.  Dare  Licentiam  a  Throno  membris  utriusq;  Domiis 
loquendi  de  boc  subjecto  quae  velint,  et  movendi  qus»ti- 
ones  non  gratas  de  educatione  Principis  in  Germania. 

3.  Ciereturbas,  motusq;  animos  acerrimos,  qui  in  disputa- 
tionibus  necessarie  surgent. 

4.  Minuere  numeru  fideliu  amicoru  M.  Vne :  nam  quot 
ex  illis  putabunt  provbionem  illius  Billae,  vel  impugnare 
proprietatem  vel  punire  delictu  ultnt  modum,  &  ideo,  vel 
aiiis  rationibus  recusabunt  dare  suffiragia  cum  ministris  Y.  M. 
exinde  putabunt  se  male  acceptos,  &  consequenter  fient 
malecontenti ;  fundamentu  Throni  jam  jam  nimis  arctatur. 

5.  Dare  exemplar  invadendi  Lege  lat&  proprietati  subjecti; 
quod  fiat,  si  plus  pecuniae  approprietur,  quam  sufEcit  susten- 
tationi Liberoru;  &  e  contra  id  solumodo  efficere,  nil 
valet. 

6.  Rem  agredi,  nullo  exemplo  comprobatam,  quamvis  in 
historic  similes  ofFensae  Casus  non  desunt,  &c 

7.  Movere  novos  Sermones  de  hdc  materid,  pretentia  ali- 
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quantum 'sopitis }  non  tantu  in  Brit.  Teru  etiam  in  aliis  mundi    C  HAP. 

*  *         '  CXVIL 

partibua.     Hoc  ut  puto  afficiet  auihoritatem  vram  partibus  ' 

exteris ;  si  in  tali  subjecto  ParL  foret  prope  equalit  divisu : 
—  Cujus  unanimitas  hucusq;  tantu  pendens  dedit.  Itaq; 
mea  sententia  est^  Qd  non 

Et  qd  tanta  incurrere  mala  &  pericula>  tarn  exigui,  si  fdicu- 
juS)  comodi  causd,  non  mihi,  submisse  dico,  pnidens  futu 
videtur  nee  tanti ;  quod  tamen  judicio  V.  M.  &  potioribus 
sententiis  alior  Ministroru  humiliter  submitto.''  * 


*  The  paper  is  iDdorsed  in  Lord  Cowper*s  handnrrlting :  **  Latin  Letter  to 
K.  G.  l'^.  dated  1 1.  Jan.  HOT.**    I  attempt  a  transktion :  — 

"  Last  night,  by  your  Mi^esty*8  order,  the  Bill  to  be  brought  forward  in 
pailiament  and  the  Speech  were  shown  to  me. 

A  short  time  is  allowed  me  to  consider  a  matter  so  weighty. 

The  reason  alleged  then  seemed  sufficient  to  prove  that  your  Majesty  should 
make  a  speech  to  introduce  the  Bill,  if  it  should  be  resolved  that  such  a  Bill  is  to 
be  imtrodmced. 

Respecting  the  Bill  itself  I  then  delivered  no  opinion,  beyond  some  objec- 
tions for  consideration  which  occurred  to  me  at  the  moment. 

One  observation  was  (and  which  seemed  to  be  conceded),  that  although  the 
Bill  is  framed  absolutely  to  submit  to  the  Ring*s  disposal  so  much  of  tlie  pen- 
sion (100,000/.  per  an. )  as  he  should  please,  yet  no  more  can  be  expected,  than  that 
a  part  sufficient  for  the  support  of  the  young  Princes  should  thus  be  submitted, 
since  otherwise  the  whole  pension  would  be  (annulled  or)  rendered  precarious — 
which  I  have  heard  agreed  on  all  hands,  public  opinion  being  sounded,  cannot 
be  carried. 

The  result  of  this  experiment  can  be  nothing  else  than  an  appropriation  of  a 
suflleient  part  in  the  education  of  the  young  Princes  (which  it  is  not  credible 
that  the  Prince  of  Wales  would  ever  refuse). 

The  question  comes  to  this,  whether  it  be  worth  while  to  proceed  for  so  small 
an  advantage  ? 

Objkctions.  ^-1.  It  would  d^prade  your  Majesty  in  some  measure,  to  call  in 
the  people  to  judge,  particularly  in  so  delicate  an  affair,  between  you  and  your 
*(»>  &c. 

2.  It  would  be  to  give  leave  from  the  throne  to  the  members  of  both  Houses 
of  speaking  on  this  subject  what  they  please,  and  of  stirring  disagreeable  ques- 
tions respecting  the  education  of  the  Prince  in  Germany. 

3.  To  collect  moba,  and  inevitably  to  roose  animosities  in  debate. 

4.  T»  lessen  the  number  of  yont  Mi^esty's  fiuthfii]  frienda :  for  so  many  of 
tbem  as  shall  think  that  the  provisions  of  the  Bill  are  generally  improper,  or  in 
this  instance  would  be  an  excessive  punishment  of  a  fault,  and  for  these  or 
other  reasons  ^lall  refbse  on  this  occasion  to  vote  with  your  Majesty's  ministers, 
vill  henceforth  think  themselves  ill  looked  upon,  and  consequently  will  become 
discontented ;  the  foundation  of  the  throne  is  already  shaken. 

5*  To  give  an  example  of  invading  by  act  of  parliament  the  property  of  the 
subject,  which  will  be  the  case  if  more  money  is  appropriated  than  is  necessary 
for  the  maintenance  of  the  children ;  and,  on  the  contrary,  confined  to  that,  the 
Bill  has  no  operation.  i 

6.  To  undertake  a  measure  not  reconunended  by  any  precedent,  although  in 
history  sinular  cases  of  offence  are  not  wanting,  &c. 

7.  To  stir  up  new  diseussions  respecting  this  matter  (which  had  nearly  gone 
to  sleep)  not  only  in  Britain  but  in  other  parts  of  the  world.  This  I  conceive 
wiK  lenen  your  credit  in  foreign  parts  if  upon  such  a  subject  parliament  shouUl 

c  c  3 
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The  Bill  which  would  have  been  bo  offensive  to  the  Prince 
and  his  friends  was  abandoned,  but  it  was  resolved  that  Lord 
Cowper  should  no  longer  remain  in  office. 

On  the  15th  of  April,  1718^,  at  an  audience  in  the  royal 
closet  at  St.  James's,  he  finally  resigned  the  Great  Seal,  and 
kissed  his  Majesty's  hand  on  his  elevation  to  an  earldom.  * 
His  Diary  having  ceased  at  the  commencement  of  this  reign, 
and  Lady  Cowper's  MSS.  for  1718  being  lost,  we  unfortu- 
nately know  nothing  of  the  adieus  of  the  Sovereign  and  the 
retiring  Chancellor. 


Lord  Stan- 
hope's 
letter  to 
Lord 
Cowper 
upon  his 
resignation. 


The  same  evening  he  received  the  following  letter  from 
Stanhope,  then  considered  the  prime  minister:  — 

*<  Cockpit,  April  15Ui. 

•*  My  Lord, 
"  I  was  extremely  concerned  to  find,  at  my  returning  here 
this  evening,  the  letter  your  Lordship  had  done  me  the 
honour  to  send  to  me.  If  it  had  been  possible  to  imagine 
that  your  Lordship  was  determined,  on  account  of  your 
health,  to  be  eased  of  the  very  great  fatigue  which  attends 
the  office  you  have  resigned,  I  am  sure  I  should  have  been 
most  intent  upon  suggesting  to  the  King,  and  to  your  Lord- 
ship, some  expedient  that  might  have  kept  your  Lordship  at 
the  head  of  f  consistently  with  more  ease  to  yourself; 

and  I  should,  I  am  confident,  in  that  have  had  the  hearty 
assistance  of  my  Lord  Sunderland,  and  of  every  one  in  the 
King's  service ;  and  I  will  still  hope  that  your  Lordship  will 


be  nearly  equally  divided,  unaniniitj  hitherto  haring  given  so  miieh  itrdogtb  to 
your  government ; 

Therefore  my  opinion  is,  No  I 

And  with  all  humility  I  must  say  that  it  does  not  seem  to  me  prudent  nor  worth 
while  for  so  small  an  advantage  (if  any  may  be  hoped)  to  incur  so  gr«at  evils 
and  perils.  All  these  things  however  I  humbly  submit  to  the  judgment  of 
your  Majesty,  and  the  better  opinions  of  your  other  ministers." 

I  am  not  sure  that  I  have  always  understood  the  meaning  of  this  epistle.  '  I 
have  only  the  rough  draught  of  it,  with  obliterations  and  abbreviations.  I 
wish  there  had  been  preserved  a  specimen  of  George*s  Latinity  —  which  I  dare 
say  was  quite  equal  to  that  of  the  Chancellor,  although  his  Majesty  most  have 
been  a  good  deal  puzzled  ^vith  some  of  our  parliamentary  $lang. 

*  The  preamble  of  the  patent  was  drawn  by  Hughes  in  terms  of  high 
eulogium. 

f  Illegible  word. 
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80  far  indulge  your  servants  as  to  allow  them  to  think     CHAP, 
whether  some  happy  turn  of  that  kind  may  not  be  given.  \ 

This  sudden  resolution  hath  so  startled  me,  that  I  really  do 
not  well  know  what  to  write  to  your  Lordship;  but  as  I 
juc^  a  most  honest  and  necessa^  maxim  to  be  ^  non  despe- 
rare  de  republic^,'  so  will  I  not  despair  of  seeing  my  Lord 
Cowper  soon  agun  in  the  King's  service.     I  am^  with  b» 
smcere  a  respect  as  is  possible, 
"  My  Lord, 
"  your  Lordship's 
"  most  humble  and 

"  most  obedient  Servant, 

"  Stanhope." 

But  notwithstanding  this  flummery.  Stanhope,  to  gratify 
the  King's  humour,  was  much  delighted  with  Lord  Cowper's 
retirement,  and  heartily  assisted  in  smoothing  away  all  diflS- 
culties  in  the  way  of  the  appointment  of  a  successor,  who  by 
taking  a  decided  part  against  the  Prince  had  entirely  gained 
his  Majesty's  confidence. 

Parliament  having  been  previously  prorogued,  the  moment  ^rd 
that  Lord  Cowper  had  got  rid  of  the  Great  Seal  he  hurried  retire  Lto 
off  to  his  house  at  Colegreen,    in  Hertfordshire,  to  enjoy  **>« 
his  gardens  and  his  woods,  which  for  a  time  he  thought  he  *^°" 
preferred  to  all  the  glittering  objects  of  ambition. 

While  the  Ex-chancellor  saw  with  less  regret  the  fate  of 
some  of  hb  oflScers,  he  showed  his  respect  for  literature  by 
an  effort  in  favour  of  Hughes,  the  poet,  whom  he  had  ap- 
pointed one  of  his  secretaries,  and  for  whom  he  thus  implored 
mercy  from  Lord  Parker,  his  successor :  — 

"  My  Lord,  Lord 

"  Of  the  many  that  were  losers  by  my  resigning  the  Great  j^j^^J?^' 
Seal,  I  shall  venture  to  recommend  but  one  gentleman  to  Lord 
your  Lordship,  the  bearer,  Mr.  John  Hughes,  who  served  ^fj*f^ 
for  some  little  time  in  the  oflSce  of  Secretary  for  the  Com-  favour  of 
missions  of  the  Peace;  —  and  I  should  not  do  that  but  for  ^f**^***^ 
two  reasons ;  the  one,  that  he  had  hardly  served  long  enough 
to  make  him  amends  for  preparing  to  execute  that  trust ;  the 

c  c  4 


Digitized  by 


Google 


392 


REIGN  OF   GEORGE   I. 


CHAP. 
CXVII. 


Lines  by 
Hughes 
on  Lord 
Covper. 


Letter  of 
congra- 
tulation 
from 


other^  that  I  am  convinced  from  the  little  time  he  did  serve 
that  your  Lordship^  if  you  continue  him  in  that  service,  will 
thank  me  for  having  recommended  him ;  and  your  so  doing 
will  be  also  a  great  obligation  on 

"Yours,  &a 

**  COWPEE. 
"  I  most  heartily  wish  your  Lordship  much  joy." 

The  application  succeeded,  and  the  grateful  bard,  in  an 
imitation  of  Horace,  thus  sung  the  praises  of  his  patron.  * 

**  I^t  Fame  be  silent,  onlj  tell 
That  genVous  Cotrper  loves  me  well ; 
Thro*  Britain's  realms  I  shall  be  knoirn 
By  Cowper*s  merit,  not  my  own  : 
And  when  the  tomb  my  dust  shall  hide, 
Stripp*d  of  a  mortal's  little  pride. 
Vain  pomp  be  tpar*d,  and  ev'ry  tear ; 
Let  but  some  stone  this  sculpture  bear : 
*  Here  lies  his  clay,  to  earth  consigned. 
To  whom  great  Cowper  once  was  kind.*** 

Falling  dangerously  ill  soon  after,  Hughes,  in  furtiier 
proof  of  his  gratitude,  sent  his  portrait  by  Sir  Grodfrey 
Kneller  to  the  Ex-chancellor,  who  thus  courteously  acknow- 
ledged his  obligation : 

"  Sir, 
"  I  thank  you  for  the  most  acceptable  present  of  your 
picture,  and  assure  you  that  none  in  this  age  can  set  a  higher 
value  upon  it  than  I  do,  and  shall  while  I  live ;  though  I 
am  sensible  posterity  will  outdo  me  in  that  particular. 
^*  With  the  greatest  esteem  and  sincerity, 

"  Your  most  affectionate  Servant, 

"  Cowper, 

"  I  intend  to  wait  on  you  very  quickly,  if  I  hear  you  are 
well  enough  to  be  troubled  with  me." 

In  an  interval  of  pain,  Hughes  wrote  him  another  letter 
in  which  he  said :  ^^  I  congratulate  your  Lordship  on  your 
being  so  honourably  eased  from  a  very  great  biuihen,  the 


Lib.  ii.  Ode  20. 
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constant  fatigue  of  which  must  have  made  it  uneasy,  and     CHAP. 

m^t  have  proved  prejudicial  to  your  health."  *     The  Ex-  ' 

chancellor  received  similar  felicitations  from  other  friends,  Hughes  to 
and  he  professed  merrily  to  respond  to  them ;  but  I  strongly  Lo'd 
sQspect  that  he  would  have  been  better  pleased   to  have 
gone  on  bearing  the  "burthen"  and  the  "fatigue,"  from 
which  he  was  relieved,  if  he  could  have  done  so  without 
dishonour. 

He  survived  rather  more  than  four  years,  never  return-  Lord 
ing  to  office,  but  still  devoting  himself  to  the  public  service,  g^l^an 
"Non  fuit  consilium  socordi^  atque  desidifi  bonum  otium  Ex^chan- 
conterere;    neque  vero  agrum  colendo,  aut  venando,  ser- 
vilibus  officiis  intentum  cetatem  agere."  f     Nor  did  he,  like 
some  Ex-chancellors,  waste  his  days  in  listless  discontent,  or 
in  counting  over  the  money  in  his  chest,  or  in  vain  effi>rts  to 
regain  court  favour.     He  attended  to  his  duties  in  parlia- 
ment with  unabated  energy,   and  when  his   presence  was 
wanted  for  the  judicial  business  of  the  Privy  Council,  he 
was  always  ready  to  assist. 

If  he  quitted  office  having  had  no  quarrel  with  his  col-  He  opposes 
leagues,  differences  of  opinion  soon  sprung  up  between  them ;  *u^™^' 
— and  (generally  with  reason  on  his  side,  though  sometimes,  I  govern- 
fear,  actuated  by  personal  pique,)  he  exerted  himself  to  thwart  "*"*' 
most  of  the  measures  which  they  brought  forward.     His  first 
display  of  opposition,  though  excusable,  considering  the  sen- 
timents which  then  generally  prevailed  among  enlightened 
statesmen,  tempers  our  admiration  of  his  regard  for  religious 
liberty.     The  subsisting  government  was  more  favourable  to 
true  toleration  than  any  England  ever  knew  prior  to  that  of 
Earl  Grey  in  the  year  1830.     Stanhope  and  Sunderland  were 
at  the  head  of  it,  with  pretty  equally  divided  power.     The  Liberality 
farmer  has  the  merit  of  originating  a  measure  which,  if  it  sunhope. 
had  passed  as  he  projected  it,  would  have  placed  Dissenters 
and  Roman  Catholics  (as  far  as  all  civil  rights  are  concerned) 
on  the  same  footing  of  equality  with  members  of  the  esta- 

*  Hughes,  likewise  a  few  days  before  his  death,  dedicated  to  Lord  Cowper  his 
**  Siege  of  Damascus,"  the  success  of  which,  when  first  represented,  he  heard  as 
he  eipired. 

t  Sail  Cat  c  iv. 
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blished  Church  which  they  now  happily  enjoy.  He  widjed 
not  only  to  repeal  the  ^^  Schism  Act,"  which  had  disgraced 
the  <>lo8e  of  the  reign  of  Queen  Anne,  but  the  *'  Test  and 
Corporation  Acts,"  passed  in  the  reign  of  Charles  IL,  in  vio- 
lation of  the  "  Declaration  of  Breda ;"  and  be  actually  obtfuned 
the  consent  of  the  King  and  the  cabinet  to  introduce  a  bill 
for  this  purpose.  But  the  novel  spectacle  was  exhibited  of  a 
government  being  much  more  liberal  than  the  opposition,  sad 
even  than  many  of  its  own  supporters.  The  news  of  suoh  a 
measure  was  received  with  horror  by  the  High  Chuiek 
party,  and  many  good  Whigs  thought  that  it  went  a  vast 
deal  too  far ;  insomuch  that  the  Dissenters  themselves  80on 
agreed  that  the  total  repeal  of  the  "  Test  and  Corporation 
Acts"  should  be  deferred.  Stanhope  pledging  himself  to  move 
this  hereafter,  at  a  more  favourable  opportunity ;  and  that 
the  bill  to  be  now  brought  in  should  only  mitigate  some  of 
their  more  obnoxious  clauses,  and  totally  repeal  the  '^  Schism 
Act."  A  bill,  so  framed,  was  introduced  by  Stanhope  in  the 
House  of  Lords  as  soon  as  parliament  met.  When  he  had 
ably  explained  and  defended  it,  he  was  zealously  supported 
by  Sunderland ;  but  I  am  deeply  concerned  to  say  that,  in  as 
far  as  it  did  more  than  simply  repeal  the  ^*  Schism  Act,"  it 
was  strenuously  opposed  by  Lord  Cowper,  who  said  **hc 
had  no  manner  of  prejudice  against  the  Dissent^^,  but  rath^ 
a  tender  regard  for  them ;  that  as  he  had  been  bred  in,  so  he 
had  ever  communicated  with,  the  Church  of  England,  which 
he  believed  to  be  the  best  Protestant  church,  Mid  the  most 
agreeable  to  the  primitive  pattern  of  Christianity ;  but  that 
however,  if  he  had  happened  to  be  at  Geneva,  he  would  net 
have  scrupled  to  have  communicated  with  the  Protestants 
there ;  that  he  was  disposed  to  afford  the  Dissenters  as  much 
ease  as  was  consistent  with  the  safety  of  the  constitution  in 
church  and  state,  and  would  readily  give  his  vote  for  the 
repealing  of  the  *  Schism  Act ; '  but  that  he  could  not  but  op- 
pose that  part  of  the  bill,  which  now  lay  before  them,  whereby 
parts  of  the  *  Test  and  Corporation  Acts'  were  done  away  with, 
because  he  looked  on  those  acts  as  the  main  bulwark  of  our 
excellent  constitution  in  church  and  state,  and,  therefore,  be 
would  have   them   inviolably   preserved."      The   venerable 
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Hoadty,  Bidi0i>  of  Bangor,  in  a  troly  Christifln  spirit,  stood     chap. 
up  ft)r  the  cause  of  religions  liberty,  contending  that  the     ^^^"' 


prtiidples  OB  wfaioh  the  laws  to  be  abrogated  rested  would 
justify  all  the  heathen  peieecutions  of  the  converts  to  the 
TCfl^ion  of  Jesus,  and  all  the  horrors  of  the  Popish  inqui- 
skion.*  But  the  government  was  obliged  to  follow  the  Ime 
whidi  Lord  Cowper  prescribed,  and,  when  all  the  clauses 
had  been  struck  out  except  the  cnrnple  repeal  of  the  *'  Schism 
Act,"  the  third  xieading  was  carried  only  by  a  small  majority. 
Sfemhope's  descendant,  inheriting  much  of  his  genius  and  his 
fiheralifty,  remarks,  that  ^^  the  ^  more  fiivourahle  opportunity ' 
promised  the  Dissenters  for  the  repeal  of  the  Tent  and  Cor- 
pon^n  Acts  never  came.  Those  acts  remained  on  the  sta- 
tute book  one  liundred  and  nine  yearn  mcare,  but  renuuned 
only  ISke  rusty  weapons  hung  in  an  armoury,  trophies  of  past 
poww,  not  instirumente  of  further  aggression  or  defence."  f 
This  observation  is  correct  with  respect  to  the  holding  of 
offices  under  the  Crown,  but  from  municipal  oflSces  Dissenters 
were  effeotually  excluded  till  Lord  John  Busaell's  triumph, 
io  the  year  1827. 

Lord  Cowper  ere  long  redeemed  himself  from  this  aberra-  He  op- 
tion  by  hia  noUe  stand  in  the  House  of  Lords,  almost  single-  p^allT 
handed,  against  a  most  reprehensible  measure,  which  was  Bill. 
very  cordiaUy  reeeived  there,  —  being  brought  forward  with 
all  the  strength  of  the  government,  and  being  supposed  to  be 
&vonrable  to  the  power  and  dignity  of  their  Lordships  — 
Sunderland's  celebrated  Pbebage  Bill  —  whereby  it  was 
to  be  enacted  that  the  existing  number  of  English  Peers 
Aould  never  be  increased  beyond  six,  with  on  exception  in 
fimmr  of  Princes  of  the  blood ;  that  for  every  extinction 
there  might    be  a  new  creation ;  and  that  instead  of  the 
^xteen  elective  Peers  from  Scotland,  the  King  should  name 
tw«nty-five  to  be  hereditary.     It  is  diflficult  for  us  to  con- 


•  He  was  seconded  by  three  other  Bishops,  Willis,  Gibson,  and  Kennet,  the 
hst  of  whoBi  i««rn^  hb  brethren  against  imitating  the  prelates  in  the  time  of 
Charles  L,  who,  by  supporting  arbitrary  measures  and  persecution,  first  brought 
scandal  And  contempt  upon  the  clergy,  and  at  last  ruin  both  on  church  and 
state. 

t  Lord  Mahon>  vol.  i.  p.  494. 
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CHAP,    jecture  the   real   reasons    for  which  thk   onoonstitutional 

CXVII 

'^  measure  was  so  eagerly  brought  forward^  and  so  obsti- 
nately pressed.  Lord  Oxford's  creation  of  twelve  Peers 
to  carry  a  vote  in  favour  of  the  peace  of  Utrecht,  was 
much  talked  of;  but  the  possibility  of  abusing  a  prero- 
gative of  the  Crown  could  not  weigh  much  with  a  minister 
in  whom  the  exercise  of  that  prerogative  was  actually  vested. 
The  solution  is  probably  to  be  sought  in  the  enmity  of  the 
heir  apparent  to  the  present  government,  and  Sunderland's 
hope  that  by  insuring  the  continuance  of  a  majority  at  lus 
command  in  one  chamber  of  the  parliament,  he  might  thereby 
perpetuate  his  own  power. 

The  country  seems  to  have  been  nearly  as  much 
agitated  by  this  measure  for  altering  the  constitution 
of  the  House  of  Lords,  as  it  was  in  our  time  by  the 
"Bill  for  reforming  the  Representation  of  the  People." 
Addison  plausibly  defending  it  in  the  "Old  Whig,'*  and 
Steele  successfully  assailing  it  in  **  The  Plebeian,"  it  was 
the  cause  of  a  breach  in  the  friendship  between  those  two  emi- 
nent and  amiable  men.  In  the  House  of  Lords  it  was  highly 
extolled  on  account  of  its  supposed  oligarchical  tendency, 
although,  by  stopping  the  infusion  of  fresh  blood,  it  must 
in  another  generation  have  reduced  that  House  to  utter 
imbecility  and  insignificance.  Lord  Cowper,  from  the  first 
and  during  its  whole  progress,  most  strenuously  opposed  it. 

March  3.  In  his  earliest  speech  against  it,  he  appears  to  have  made  the 
greatest  impression  by  attacking  what  I  should  have  thought 
its  least  vulnerable  enactment, —  to  make  Scotland  be  repre- 
sented in  the  Upper  House  by  hereditary  instead  of  elective 
Peers, — but  he  was  much  applauded  while  he  denounced  the 
change  as  a  violation  of  the  Union,  and  he  pointed  out  the 
deplorable  condition  of  the  excluded  Scotch  Peers,  who 
would  be  reduced  to  a  worse  condition  than  any  other  sub- 
jects, since  they  would  neither  be  electors  nor  elected, 
neither  representatives  nor  represented.*  In  consequence 
of  this  opposition,  when  the  bill  stood  for  a  third  reading,  it 
was  dropped,  —  on  the  alleged  ground  that,  from  b^ng  so 


1719. 


•  7  Tarl.  Hist.  591. 
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migrepresented  and  misunderstood,  its  merits  were  not  likely  CHAP. 

•  •  •  CXVII 

to  be  fairly  considered  in  the  Lower  House. 


But  in  the  new  session,  which  began  in  the  autumn  of  the  ^^^^  ^s. 
same  year,  it  was  again  introduced,  when  Lord  Cowper  ^7i5. 
again  yigorously  opposed  it,  throwing  out  some  dark  hints  as 
to  the  motives  of  its  supporters,  and  concluding  with  the 
obserration,  that,  *^  for  his  own  part,  he  could  not  help  being 
of  opinion  that  if  there  were  no  secret  meaning  in  this  bill, 
some  men  would  not  be  so  pressing  for  it."  •  He  met  with 
so  little  support,  that  he  did  not  venture  to  divide  the  House 
against  it  in  any  of  its  stages.  But  the  Peers  were  saved 
from  the  effects  of  their  own  infatuation  by  the  unanimous 
abhorrence  of  the  measure  which  animated  all  the  wives  and 
daughters  of  members  of  the  House  of  Commons,  and  by 
the  most  rhetorical  speech  ever  delivered  by  Sir  Robert 
Walpole, — beginning  with  these  memorable  words,  '^  Among 
the  Romans,  the  wisest  people  upon  earth,  the  Temple  of 
Fame  was  placed  behind  the  Temple  of  Virtue."  f 

In  the  following  year  Lord  Cowper  showed  his  sagacity  Lo«l 

by  strenuously,   though  ineffectually,  opposing  the   South  sagacity* 

Sea  Bill, — which  excited  a  ^irit  of  gambling  unequalled  till  ^***'  ^®-  , 
.1  ,    .        .         .1  1  1.1.1  1    »p««t  to  ^^^ 

the  speculations  m   railway  shares, —  which   m  the  result  South  Sea 

brought  ruin  on  thousands  of  families  and  almost  subverted  ^^^"^^• 
the  national  credit, — but  which  was  expected  to  produce  riches 
and  prosperity  till  then  unknown  in  the  world.  He  com- 
pared it  to  the  Trojan  horse,  ushered  in  and  received  with 
great  pomp  and  acclamations  of  joy,  but  contrived  for  trea- 
chery and  destruction : 


**  Scandit  fatalis  machina  muroii, 

Fceta  armis.     Pueri  circum,  innuptieque  puellie 
Sacra  canuQt,  funemque  manu  contingere  gaudent. 
Ilia  subit,  medicque  minans  illabitur  urbi. 
Instamus  tamen  immemores  ca^cique  furore, 
£t  monstrom  infclix  sacrata  nstimus  arce.** 

When  the  bubble  burst.  Lord  Cowper  concurred  in  the  Jan.9.i72i. 
punishment  of  the  Directors  of  the  South  Sea  Company,  but 
animadverted  with  much  severity  upon  the  government  that 

•  7  Pari.  Hist.  607. 

t  The  bill  was  rejected  in  the  Lower  House  by  269  to  177,  Lord  Cowptr's 
brother,  Spencer,  voting  with  the  majority.   1.5  Pari.  Hist.  624. 
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had  enabled  them  to  cofDmit  svtch  fiuude,  and  to  create  mdk 
mischiefs.* 

I  mention  his  next  appearance  in  the  House  aa  llie  earliest 
instance  I  find  recorded  of  the  practice  now  so  preyaleot  Ckf 
putting  questions  in  parliament  to  the  Ministers  of  the 
Crown.  There  beii^  a  report  that  a  gentleman  of  the  name 
of  Knight,  against  whom  the  House  of  Lords  wkhed  to  tske 
some  proceedings,  and  who  had  absconded,  had  been  arrested 
in  Bmsselsy  upon  the  iq>j4ication  of  the  English  resideot 
there^  Lord  Cowper  rising  in  his  jJace,  mentioned  the  report 
*^  which  beii^  a  matter  in  which  the  public  was  highly  con- 
cemed,  he  desired  those  in  the  administration  to  aoquaintthe 
House  whether  there  was  any  ground  for  that  report  ?"!  Lord 
Sunderland  then  stated  that  the  rep<»rt  was  true,  and  informed 
the  House  in  what  manner  Mr.  Knight  had  been  appreh^ded 
and  secured  —  taking  credit  to  the  goyemment  for  the  promp- 
titude and  energy  they  had  exhibited.) 

It  appears  by  a  proceeding  the  same  year,  which  LcHd 
Cowper  strenuously  supported,  that  a  wholesome  practice 
then  prevailed  in  the  Lords  and  Commons,  which  has  nnfor* 
tunately  now  fallen  into  desuetude, — being  merely  talked  of  in 
one  House,  and  being  absolutely  forgotten  in  the  other  —of 
fixing  a  day  for  calling  over  the  House,  and  actually  eom- 
pelling  the  attendance  of  all  members  during  the  debate  and 
the  division.  § 

The  idea  that  law  Lords  are  only  to  discuss  questiiHO 
of  law  was  scorned  by  Lord  Cowper,  and  he  now  introdaoed 
a  bill  for  relaxing  the  regulations  respecting  quarantine, 
which  he  represented  as  ineffectual,  unnecessary,  vexatioiK, 
odious,  and  basely  copied  from  the  arbitrary  law  of  Prance 
The  bill  being  thrown  out  by  the  government,  he  was  jomed 
by  many  Peers  in  a  spirited  protest,  describing  its  merits, 
and  exposing  the  motives  for  its  rejection.  ||  He  likewise 
took  a  very  active  jmrt  in  a  debate,  and  a  protest  respecting 
the  management  of  the  navy.  IT 


•  7  Pari.  Hist.  698. 

t  I  know  not  when  the  existing  form  of  commencing  the  question  tras  «- 
tablished: — "  Seeing  the  R^  Ho"**'*  gentleman  or  the  noble  Lord  in  bis  place,*  !(«• 
^  7  P^rl.  Hist  709.  §  Ibid.  921. 

II    Ibid.  933.  t  lb.  9S9. 
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A  few  days  after  there  was  a  scene  in  the  House  which     CHAP. 

•  •  •  •  PXVII 

showed  the  existence  of  considerable  ill  will  between  him  ' 

and  his  *' noble  and  learned  friend,"   who  sncceeded  him.  a.  d.  1722. 
The  House  had  been  adjourned  to  the  3d  of  February,  at  Scene  in 
deven  o'clock,  then  the  usual  hour  to  meet  for  business,  ofYords 
instead  of  seven  or  eight,  as  in  the  good  old  times.     A  con-  produced 
siderable  number  of  Lords  assembled,  but  no  Lord  Chancellor  sence  of 
appeared,  and  Lord  Chief  Justice  Sir  Peter  K[ing,  commis-  ^^f**  ^*'*"*" 
atoned  to  sit  in  his  absence,  was  likewise  absent.     At  last,  Maceies. 
Lord  Cowper,  in  the  exercise  of  the  undoubted  right  of  the  ^^^^' 
Lords,  in  default  of  the  Lord  Chancellor,  or  a  Speaker  specially 
authorised  by  the  Crown,  to  choose  a  Speaker  for  themselves, 
moved,  first,  that  the  Duke  of  Somerset,  as  the  Peer  of 
highest  rank,  and  then,  that  the  Duke  of  Kingston,  should 
take  the  woolsack  as  Speaker ;  but  they  successively  ran  out 
ef  the  House  as  soon  as  their  names  were  mentioned.     Lord 
Cowper  then  made  the  same  motion  with  respect  to  a  law 
Lord,  Lord  Lechmere,  who  had  been  made  a  Peer  without 
having  held  any  higher  office  than  that  of  Attorney  General 
and  Chancellor  of  the  Duchy  of  Lancaster,  and  is  long  ago 
ftn^otten,  though  he  moved  the  impeachment  of  the  rebel 
Lords,  led  the  opposition  against  Walpole,  and  was  famous 
in  his  day.     After  a  short  debate,  the  question  was  about  to 
be  put,  when  the  Mace  and  the  Great  Seal  presented  them- 
selves to  the  House,  and  were  followed  by  the  Lord  Chan- 
cellor.    "  Puffing  and  blowing,  he  took  his  seat  on  the  wool- 
SM^k,"  and  having  observed  some  uneasiness  among  the  Lords, 
he  acquainted  their  Lordships,  ^'  That  he  having  been  sum- 
moned to  attend  his  Majesty  at  St.  James's,  had  accordingly 
waited  upon  his  Majesty  there,  where  he  was  detained  longer 
than  he  could  foresee  by  his  Majesty's  command ;  and  that 
as  soon  as  he  was  at  liberty  he  came  hither  with  the  utmost 
expedition ;  and  asked  pardon  for  his  stay  of  the  Lords,  who 
had  been  so  long  kept  in  expectation  of  him."     But  several 
opposition  Lords  declared  this  excuse  to  be  wholly  insuffi- 
cient, and  one  of  them,  prompted  by  Lord  Cowper,  moved 
"That  the  House,  to  show  its  indignation  at  the  affiront 
offered  to  it,  should  immediately  adjourn  to  Monday  without 
transacting  any  further  business."     But  the  motion  being 
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put,  it  was  negatived  by  a  majority  of  49  to  31.  Lord  Cowper 
thereupon  drew,  and  with  other  Peers  signed  a  protest, 
which,  after  reciting  the  facts, — with  the  Lord  Chancellort 
excuse, — thus  proceeded :  "  which  excuse,  though  it  might  in 
great  measure  free  the  Lord  Chancellor  from  the  imputation 
of  wilful  neglect  of  duty,  yet  it  seemed  to  us  in  no  d^ree 
to  justify  the  indignity  which  we  think  was  upon  the  whole 
matter  done  to  the  House,  which  is  undoubtedly  the  greatest 
council  in  the  kingdom,  and  to  which  all  other  councils  ought 
to  give  way ;  and  therefore  the  business  of  any  other  council 
ought  not  to  have  detained  the  Speaker  of  this  House  after 
the  hour  appointed  for  its  meeting,  and  during  the  time  of 
the  day  the  House  has  usually  of  late  spent  in  business;  and 
as  we  venture  to  say  the  dignity  of  this  House  has  not  of 
late  years  been  increasing,  so  we  are  unwilling  that  any  thing 
we  conceive  to  be  a  gross  neglect  of  it  should  pass  without  some 
note  on  our  records  —  which  we  thought  would  have  been 
in  some  measure  attained  by  an  immediate  adjoumment."  * 

Bitterness  of  feeling  between  Lord  Cowper  and  his  late 
colleagues  becoming  more  intense,  they  spread  reports  that 
he  had  coalesced  with  the  Tories,  and  was  even  plotting  with 
the  Jacobites, — for  which  there  was  not  the  slightest  colour, 
except  that,  in  opposing  some  of  the  measures  of  the  govern- 
ment, he  had  found  himself  dividing  with  the  Earl  of  Oxford 
and  Bishop  Atterbury.  Most  preposterous  hopes  were 
entertained  by  the  exiled  royal  family  that  Lord  Cowper 
might  be  brought  to  espouse  their  cause ;  insomuch  that  the 
Earl  of  Mar,  and  James  himself,  wrote  him  letters  filled  with 
solicitations  and  promises,  but  these  he  treated  with  neglect 
and  contempt.  However,  when  a  discovery  was  made  of 
Layer's  conspiracy  to  restore  the  Stuarts  by  a  French  inva- 
sion, and  he  was  examined  in  the  Tower  by  a  nunisterial 
committee  of  the  House  of  Commons,  he  thought  to  ingra- 
tiate himself  with  the  government  by  implicating  some  of  the 
discontented  Whig  lords,  and  he  said  "  he  had  been  told  by 
one  Plunket,  a  friend  of  the  Pretender,  that  Lord  Cowper 
had  sent  in  his  adhesion  to  that  Prince,  and  that,  along  with 


♦  7  Pari  Hiat.  960. 
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aeven  other  lords  and  six  commoners,  he  formed  a  cabinet,     chap. 

under  the  name  of  Bubford's  Club,  for  carrying  on  the  [_ 

goTcrnment  in  his  name."  This  information,  however  im- 
probable or  incredible,  was  eagerly  caught  at  by  the  Com- 
mittee, and  conspicuously  blazoned  forth  in  their  report, 
which  was  twice  read  aloud  in  the  House,  printed  in  the 
votes,  recorded  in  the  Journals,  and  industriously  circulated 
o?er  the  kingdom. 

Lord  Cowper  thereupon  made  a  formal  complaint  upon  the  March, 
subject  in  the  House  of  Lords,     He  said,  "  that  little  regard  jj^^ 
had  been  shown  to  divers  members  of  that  illustrious  as-  Cowper 
sembly,  whose  honour  and  reputation  had  been  attacked  by  toThe"'" 
the  Report  from  the  Secret  Committee  of  the  House  of  Com-  ^^^  ^^ 

,  ,  Lords. 

mons,  —  being  represented,  on  mere  hearsay,  as  privy  to 
treasonable  designs  against  the  government.  Having  been 
raised,  however  unworthily,  to  the  dignity  of  a  Peer,  he  con- 
ridered  himself  bound  to  defend  the  rights  and  privileges  of 
the  peerage  of  England,  which  they  held  by  the  fundamental 
law  of  the  land,  and  which  were  confirmed  to  them  by 
Magna  Charta.  After  having,  on  so  many  occasions  and 
in  snch  difficult  times,  given  undoubted  proofs  of  his  hearty 
zeal  and  affection  for  the  Protestant  succession,  and  of  his 
attachment  to  his  Majesty's  person  and  his  dynasty,  he  had 
just  reason  to  be  offended  when  he  saw  his  name  bandied 
about  in  a  list  of  a  chimerical  club  of  disaffected  persons,  on 
the  hearsay  evidence  of  an  infamous  man,  charged  by  the 
committee  themselves  with  having,  to  magnify  the  number 
of  the  Pretender's  friends,  inserted  in  lists  of  his  supporters 
the  names  of  well-affected  persons,  without  having  the  least 
withority  for  so  doing."  Having  attempted  to  throw  some 
doubts  on  the  whole  of  the  conspiracy,  he  concluded  by  mov- 
ing, **that  the  persons  supposed  to  have  given  the  inform- 
ation to  Layer  should  be  sent  for,  and  examined  at  the  bar  of 
the  House  respecting  the  truth  of  this  charge." 

Lord  Townshend,  on  the  part  of  the  government,  in- 
sisted that,  ^^  as  the  noble  and  learned  Earl's  name  was  men- 
tioned in  the  examination  of  Layer,  there  was  an  absolute 
necessity  that  it  should  be  introduced  into  the  Report,  but 
the  Conunittee  had  declared  their  entire  conviction  of  his 

VOL,  IV.  D  D 
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CHAP.    Lordship's  innocence,  so  that  his  reputation  could  not  have 
suffered  in  the  manner  he  had  supposed :  farther  inquiry  was 


therefore  unnecessary.    But  the  House  must  have  been  much 

surprised  to  find  that  a  noble  and  learned  Peer,  whose  abiUties 

and  merit  had  justly  so  great  weight  in  that  assembly,  should 

upon  a  trivial  circumstance  ridicule  as  a  fiction  a  horrid  and 

execrable  conspiracy  supported  by  so  many  concurrmg  proofs." 

— The  motion  was  negatived  by  a  majority  of  81  to  26.  Lord 

Cowper  having  entered  a  protest  in  the  Journals  gainst  thb 

decision,  signed  a  solemn  declaration,  "  upon  his  honoub, 

that  the  statement  was  false."*     Layer  notwithstanding  this 

service,  was  convicted  and  executed. 

Lord  It  may  well  be   believed   that  Lord  Cowi)er  would  vi- 

Cowper       gorously  oppose   the    Bill   of  pains   and  penalties  against 

bill  for        Atterbury,  however  much  he  might  condemn  his  principles. 

orA««!"*   ^^^  ^'^  ^^^  ^^^  *ff®^*  ^^^  ^^  ^^^^^  P^^  accused,  going 
bury.  no  farther  than  to  deprive  him  of  all  his  ecclesiastical  prefer- 

ments, to  banish  him,  and  to  make  it  felony  to  correspond  with 
him  without  the  Bang's  licence.  No  one  doubted  that  by  oy&rt 
acts  to  bring  in  the  Pretender,  he  had  actually  been  guilty  of 
high  treason,  yet  there  was  no  sufficient  legal  evidence  against 
him  upon  which  he  could  be  convicted  judicially  before  a  cri- 
minal court,  and  reasonable  men  regarded  with  disapprobation 
and  alarm  the  precedent  of  legislating  penally  against  a  political 
enemy.  We  have  a  fuller  account  of  Lord  Cowper's  speedi  on 
this  occasion  than  of  any  other  he  ever  delivered.  A  few  ex- 
tracts from  it  will  display  its  character  and  merit : — "  I  am,  my 
Lords,  against  this  bill,  not  only  because  I  think  nothii^  has 
been  offered  sufficient  for  the  support  of  it,  but  because  I 
think  the  honour  and  dignity  of  the  Crown,  of  this  House, 
and  of  the  House  of  Commons,  concerned  in  the  event  of  it 
That  House  began  by  voting  the  Bishop,  without  h^u^ing 
him,  guilty  of  high  treason,  and  then,  instead  of  impeaching 
him,  or  leaving  him  to  the  ordinary  course  of  law,  they  make 
themselves   his  judges   as   well   as   his   accusers,   and  pass 

*  This  document,  which  was  printed  and  extensively  circylated,  waa  tfans 
entitled: — "The  Declaration  of  William  Earl  Cowper,  showing  that  ibe 
matters  contained  in  some  hearsays  relating  to  him  in  the  examination  of 
Christopher  Layer  are  false  and  groundless.'*     See  8  Pari.  Hist.  204.   15  8r. 

Tr.  94—693. 
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sentence  of  condemnation  upon  him.     Your  Lordship's  pri-     CHAP. 

vil^s  are  invaded,  for  in  you  is  vested  the  supreme  judicial   '^ 

power.  And  in  what  a  situation  does  this  course  of  pro- 
ceeding place  his  Majesty, -who  is  to  be  called  upon  to  give 
Iris  royal  assent  to  a  bill  for  the  utter  ruin  of  one  of  his 
subjects,  without  any  means  of  knowing  the  evidence  on 
which  it  rests.*  Where  is  now  the  necessity  for  this  uncon- 
stitutional interference  ?  The  alleged  culprit  stands  at  your 
bar,  and  has  never  attempted  to  fly  from  justice.  If  there 
be  I^al  evidence  against  him,  let  him  be  legally  convicted ; 
without  l^al  evidence  he  must  be  wrongfully  condemned. 
I  expected  to  have  heard  from  the  Right  Reverend  Bench, 
that  to  make  or  deprive  Bishops  is  no  part  of  the  business  of 
the  state ;  and  it  must  be.  owned  that  if  the  Parliament  can 
properly  deprive  this  Bishop,  we  are  equally  authorised  to 
make  another  in  his  room.  I  can  guess  at  no  advantage 
which  the  Church  can  derive  from  this  bill,  except  that  it 
will  cause  a  vacancy  in  the  Deanery  of  Westminster  and  in 
the  See  of  Rochester."  f  After  a  very  minute  and  masterly 
analysis  of  the  evidence  adduced  in  support  of  the  bill,  he 
llius  concludes: — "My  Lords,  I  have  now  done;  and  if 
upon  this  occasion  I  have  tried  your  patience  or  discovered 
an  unbecoming  warmth,  your  Lordships  will  impute  it  to 
the  concern  I  am  imder  lest,  if  this  bill  should  pass,  it  should 
become  a  dangerous  precedent  to  after  ages.  My  zeal  as  an 
Englishman  for  the  good  of  my  country,  obliged  me  to  set 
my  face  against  oppression  in  every  shape ;  and  wherever  I 
think  I  meet  with  it  (it  matters  not  whether  one  man  or 
five  hundred  be  the  oppressors),  I  shall  be  sure  to  oppose  it 
with  all  my  might;  for  vain  will  be  the  boast  of  the  ex- 
cellency of  our  constitution,  in  vain  shall  we  talk  of  our 
liberty  and  our  property  secured  to  us  by  law,  if,  when  it 


*  This  is  a  sophistical  subtlety,  for  tbe  King  may  be  present  and  is  supposed 
to  preside  in  the  High  Court  of  Parliament.  Besides,  he  is  to  act  by  the 
adnee  of  his  ministers. 

t  Pretty  well  I — but  not  equal  to  the  sarcasm  of  Lord  Bathurst  in  the  same 
<mte  on  tbe  Bishops  about  to  vote  against  Atterbury.  "  I  can  hardly  account 
^  tbe  inveterate  malice  some  persons  bear  to  the  learned  and  ingenious  Bishop 
of  Homester,  unless  they  are  possessed  of  the  infatuation  of  the  wild  Indians, 
who  fondly  believe  they  will  inherit  not  only  the  spoils,  liut  even  the  abilities  of 
any  great  enemy  they  kill." 
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CHAP,  suits  the  purpose  of  a  vindictive  majority  in  parUameut, 
without  law  or  evidence  we  may  be  deprived  of  both.  There 
is  a  boast  in  this  case  that  life  is  spared^  but  that  mercy  is 
very  equivocal  which  bids  a  man  live  after  depriving  him  of 
all  for  which  life  is  desirable."  The  bill,  however,  was 
carried  by  a  majority  of  83  to  43,  and  the  Bisbq)  was 
banished.  The  impolicy  of  this  proceeding  was  rendered 
more  striking  by  the  circumstance  of  Bolingbroke,  an  in* 
finitely  more  dangerous  man,  who  had  been  c^nly  in  the 
service  of  the  Pretender  as  Secretary  of  State, — at  the  same 
time,  by  means  of  a  bribe  to  the  Duchess  of  Kendal,  receiving 
a  partial  pardon,  and  being  allowed  to  return  to  England. 
Atterbury,  when  landed  at  Calab,  finding  him  ready  ia 
embark  there,  said  with  a  smile, — "  Then  I  am  exchanged  P* 
I  cannot  find  that  Bolingbroke  and  Lord  Cowper  aflberwards 
met.  The  former,  however,  now  had  an  interview  with  the 
King,  while  the  latter,  although  as  steadily  attached  as  erer 
to  the  Protestant  succession  and  the  House  of  Hanover) 
seems  no  longer  to  have  been  admitted  at  Court 
SirR.  Wal-  Before  he  closed  his  honourable  career,  there  was  only  one 
against  Other  occafiiou  of  his  appearing  before  the  public, — when  he 
Roman  Ca-  displayed  the  same  liberal  principles  and  sound  judgment 
Nonjurors,  which  had  almost  invariably  distinguished  him.  Stanhope 
and  Sunderland  were  now  no  more,  and  the  reins  of  gov^n- 

• 

*  Pope,  the  friend  of  both,  exclaimed, — **  This  nation  is  aFraid  of  being  oter* 
run  with  too  much  politeness,  and  cannot  regain  one  great  genius  but  at  tke 
expence  of  another.'*  But  the  Poet  had  partly  contributed  to  this  catastrophe 
by  being  such  a  shocking  bad  witness  for  Atterbury,  when  called  at  the  btr 
of  the  House  of  Lords  to  prove  his  character  and  habits.  He  afterwards  tried  to 
make  compensation  by  the  couplet, — 

**  How  pleasing  Atterbury's  softer  hour  I 
How  shines  bis  soul  unconquer*d  in  the  Tower!** 

Atterbury*8  best  defence  is  by  Swift,  who  most  happily  ridicules  the  evideoee 
of  the  horrid  conspiracy  chiefly  relied  on  —  of  the  dog  Harlequin,  who 

"  Confessed  as  plain  as  he  could  bark ; 
Then  with  bis  forefoot  set  hb  mark.*" 

To  this  conspiracy  the  relentless  satirist  afterwards  alluded  in  Gulliterli  Ttards 
'*  as  the  workmanship  of  persons  who  desire  to  raise  their  own  character  of 
profound  politicians;  to  restore  new  vigour  to  a  crazy  administration;  to  stifle 
or  divert  general  discontents,  and  to  fill  their  coff^  with  forfeitures.** 
Gay  joined  the  tuneful  throng  in  singing  the  praise  of  the  banished  man:  — 

**  See  Rochester  approving  nods  his  head. 
And  ranks  one  modem  with  the  mighty  dead.** 
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ment  were  in  the  firm  grasp  of  Walpole,  who,  although  fer    chap. 
from  being  of  a  cruel  or  bigoted  temper,  had  by  no  means  ' 

their  enl^htened  views  of  religious  toleration,  and  who  was 
willing,  for  the  quiet  march  of  civil  government,  to  foster 
religious  prejudice.  Those  implicated  in  the  late  Jacobite 
plot  were  chiefly  Boman  Catholics,  and  great  odium  was 
incurred  Ixjr  all  adherents  of  the  Roman  Catholic  faith,  in  the 
bdief  that,  because  James  had  refused  to  renounce  it  to 
mount  a  throne,  they  were  all  zealously  devoted  to 'his 
cause.  Walpole,  therefore,  as  well  to  gain  popularity  as 
money,  came  forward  with  a  proposal  to  raise  100,000/,  a 
year  upon  the  estates  of  Boman  Catholics.  The  tax  was 
much  approved  of  in  the  House  of  Commons,  and  was 
extended  to  all  Nonjurors. 

When  the  bill  to  impose  it  came  up  to  the  House  of  May  20. 
Peers,  it  was  vigorously  opposed  by  Lord  Cowper,  who  j^^^^* 
eont^ided  that  whatever  gloss  religious  and  party  zealots  Cowper*8 
might  put  npon  the  measure,  those  who  were  to  suffer  by  ^^  it. 
it  must  regard  it  as  persecution ;  they  must  feel  that  they  were 
miijustly  made  to  suffer  for  the  crimes  of  others,  and  they  must 
be  rendered  hostile  to  the  government  which  could  sanction 
todi  an  outrage.  He  desired  their  Lordships  to  consider 
whether  they  were  not  themselves  injuring  the  Protestant 
eanse;  for  Protestants  abroad  might  have  severe  hardships 
inflicted  upon  them  by  reason  of  our  persecuting  Koman 
Catholics  at  home.  He  said  he  was  infonned  that  the  King 
of  Spain  and  the  Regent  of  France  had  used  their  good 
offices  in  behalf  of  those  of  their  own  religion  amongst  us ;  and 
as  those  two  powerful  princes  had  given  undoubted  proofs  of 
their  friendship  to  his  Majesty  in  discovering  and  quashing 
the  late  conspiracy,  so  they  could  not  but  think  themselves 
but  indifferently  requited  if  this  bill,  marking  indiscrimi- 
nately all  B^man  Catholics  for  vengeance,  should  pass  into  a 
law.  His  Lordship  added,  that  no  government  ever  got 
any  advantage  by  persecuting  a  portion  of  its  subjects, — of 
which  he  gave  several  instances ;  and  he  particularly  dwelt 
upon  the  ill  consequences  to  France  from  the  revocation  of 
the  Edict  of  Nantes,  "  whereby  many  of  her  wealthiest 
merchants  and  most  skilful  artificers  had  been  driven  away 
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to  employ  their  capital,  and  to  exercise  their  industry  in 
rival  states ;  and  the  object  seemed  to  be  that  th^re  should 
be  English  Roman  Catholic  refugees  enriching  France  and 
Spain,  and  plotting  against  their  native  country,  by  whom 
they  had  been  treated  so  unjustly."  He  carried  with  him  a 
glorious  minority  of  5b  against  the  ministerial  majority  of 
69 — showing,  very  clearly,  that  the  measure  was  condemned 
by  the  real  sense  of  the  House.  Lord  Cowper^s  last  act  as  a 
Peer  was  to  record  a  protest  against  it.*  In  a  few  daya 
afterwards,  the  session,  which  proved  to  be  his  last,  was  ter- 
minated by  a  prorogation. 

But  we  must  view  him  after  his  resignation  in  private 
life.  He  divided  his  time  between  Colegreen  and  Lcmdont; 
like  most  well-educated  men,  relishing  the  beautiee  of  nature, 
but  preferring  the  intellectual  pleasures  of  a  great  metrc^lis. 
Although  not  unacquainted  with  gardening  and  fanning!, 
he  left  the  management  of  his  country  affairs  to  his  "  ViL- 
Licus,**  and  when  not  engaged  in  the  public  service,  to 
which  we  have  seen  he  still  devoted  himself,  he  employed 


*  8  Pari.  Hist  363.  I  am  much  surprised  to  find  Archdeacon  Coxe  saying,— 
**  Whatever  opinions  may  be  formed  of  this  measure  according  to  the  strict 
rules  of  theoretical  justice,  the  policy  was  unqueationable,**  when  he  himself  pub- 
lishes an  admirable  letter  from  Speaker  Onslow,  in  which  that  sound  and  prac- 
tical politician,  giving  an  account  of  the  people  going  to  take  the  oaths  that  they 
might  avoid  the  tax,  says, — **  It  was  a  strange  as  wdl  as  ridiculous  sight  to  see 
people  crowding  to  give  a  testimony  of  their  allegiance  to  a  gorernment,  and 
cursing  it  at  the  same  time  for  giving  them  the  trouble  of  so  doing,  and  for  the 
iright  they  were  put  into  by  it ;  and  I  am  satisfied  more  real  disaffection  to 
the  King  and  his  family  arose  from  it  than  from  any  thing  which  happened  io 
that  time.  It  made  the  Government  appear  tyrannical  and  suspicious  than 
which  nothing  can  be  more  hurtful  to  a  Prince  or  lessen  his  safety.**  He  adds 
some  admirable  observations  on  the  general  inutility  of  political  oaths.  —  Coxe's 
Mem.  of  Sir  R.  Walp.  vol.  ii.  p.  93 — 555.  This  Bill  explains  a  line  in  Pope 
which  has  puzzled  unlearned  critics :  — 

*<  Fortune  not  much  of  bumbling  me  can  boast ; 
Tho'  double  tax'd.  How  little  have  I  lost?'" 

f  His  town  house  was  latterly  in  Great  George  Street,  Westminster,  erected 
on  the  building  of  Westminster  Bridge,  and  then  the  most  feahionable  rendencc 
for  the  high  nobility,  now  appropriated  to  railroad  committee  rooms.  Having 
had  many  Chancellors  living  in  the  City  of  London  and  Borough  of  South wark, 
I  shall  soon  transfer  them  to  Grosvenor  Square. 

I  I  give  a  specimen  of  his  directions: — '*  The  weeds  in  the  orchard  to  be 
mowed.  The  little  kitchen -garden  in  the  corner  to  be  cleaned.  The  gooseberry 
and  currant  bushes  trimmed.  The  fig-trees,  mulberry  .trees,  and  such  as  aesm 
decaying  but  not  desperate,  watered.  Stir  and  clean  the  borders.  Remove 
trees  which  are  to  be  removed." 
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his  kisure  in  the  education  of  his  children,  and  in  the  society     CHAP. 

CXVJI 

of  his  professional,  political,  and  literary  friends. 


From  a  kindly  feeling  for  him,  I  could  wish  that  he  had  Regret  that 
been  more  given  to  philosophy,  and  that,  after  the  example  of  ^*  jt*  the 
seyeral  of  his  illustrious  contemporaries,  he  had  mingled  "History of 
the  belles  lettres  with  politics.  He  had  before  his  eyes  Times." 
politicians  like  Bolingbroke  and  Chesterfield,  who  were 
making  themselves  distinguished  as  ^ne  toriters ;  sndj^ne 
writersy  like  Addison  and  Prior,  who,  with  less  felicity  of 
amalgamation,  had  risen  to  distinction  as  politicians.  What 
an  interesting  and  instructive  work  he  might  have  left  us  — 
nmkbg  him  with  the  most  illustrious  of  his  order — if,  on 
his  retirement  from  office,  he  had  sat  down  and  written 
the  "  History  of  his  own  Times,"  an  undertaking  for  which 
he  has  shown,  by  several  of  his  compositions,  particularly 
by  his  "  Impartial  State  of  Parties,"  presented  to  Greorge  I., 
that  he  was  singularly  weU  qualified!  His  style  is  more 
accurate  and  flowing  than  that  of  his  friend  the  Bishop  of 
Salisbury ;  he  took  larger  views  of  constitutional  questions ; 
his  insight  into  the  character  of  public  men  was  truer;  he 
had  a  better  opportunity  of  knowing  the  real  springs  of 
action  in  parties  and  individuals,  and  he  was  infinitely  better 
qualified  to  weigh  evidence  and  to  detect  falsehood.  Had 
he  b^un  with  the  Trial  of  the  Seven  Bishops,  giving  us 
an  account  from  personal  observation  of  the  Defendants, 
the  Judges,  the  Counsel,  the  Jury,  and  the  feelings  of  the 
spectators,  till  the  shout  of  applause  arose  on  the  acquittal 
—  and  had  gone  on  with  his  narrative,  introducing 
the  sensation  produced  in  the  metropolis  when  the  news 
arrived  of  William's  landing  —  his  own  march  at  the  head  of 
a  little  military  band  to  meet  the  deliverer  —  the  opinions 
and  wishes  of  the  lawyers  in  general  at  this  great  crisis  * — 
the  speedy  reaction  in  favour  of  the  banished  despot  —  the 
writer's  first  introduction  into  the  House  of  Commons  —  his 
rise  to  be  the  leader   of  the  Whigs  there  —  the   state  of 

♦  I  am  afraid  he  would  not  have  added  much  to  the  reputation  of  our  pro- 
fenon ;  for  my  investigations  lead  me  to  think  that  they  were  very  slavishly  in- 
«Uned,  and  that  the  Church  did  more  for  the  Revolution  than  the  Law. 
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the  boroQgh  representation  when  be  pn^joeed  to  brUse  T^ 
nes8  and  took  refuge  in  Bereaktone  —  the  bitter  disapp^st" 
ment  of  the  Tory  party,  when  ,their  leaders  bek«yed  tfaea 
and  became  Whiggi^  in  the  beginning  of  the  re^.  of 
Anne  —  the  cabals  in  the  cabinet  after  he  was  her  Chan- 
cellor— the  deliberations  on  the  prosecution  of  Sadie- 
▼erell — the  dismay  of  the  Whig  leaders  when  they  disco- 
vered the  fatal  error  they  had  committed — the  revolutioain 
the  public  mind  respecting  the  continuaticm  of  the  war-" 
the  real  views  of  different  parties  as  to  the  succe^on  on  the 
Queen's  death  —  the  exultation  of  the  Jacobites  on  the 
arrival  of  the  King  Greorge^s  German  favourites,  aiid  the 
rapacity  they  displayed  —  the  dissensions  in  the  royal  family 
with  which  the  Chancellor  was  so  much  mixed  up*— the  feeliogs 
at  Court  when  the  Earl  of  Mar's  rebellion  broke  out,  aodtbe 
old  Pretender  landed  in  Scotland  —  the  intrigues  for  saving 
the  lives  of  the  rebel  Lords  —  the  growing  favour  of  Lord 
Macclesfield  with  the  King  —  the  true  circumstances  of  the 
historian's  own  resignation  —  his  motives  for  opposing  the 
Bill  to  repeal  the  Test  and  Corporation  Acts  —  the  maimer 
in  which  he  was  regarded  when  all  his  prophecies  req>ectifig 
the  South  Sea  scheme  had  been  more  than  realised — and 
the  ultimate  safety  of  the  Revolution  settlement  and  of  the 
new  dynasty,  by  the  appointment  of  Walpole  as  Priaie 
Minister, — ^he  would  have  left  us  a  work  far  more  interesting 
than  the  gossip  of  Burnet, —  to  be  placed  by  the  side  of  the 
"  History  of  the  Grand  Rebellion."  But  he  despised  au* 
thorship,  and  he  is  comparatively  obscure. 

He  now  composed  nothing  of  greater  magnitude  than 
familiar  epistles  to  his  wife.  The  Countess,  continuing  in 
the  household  of  the  Princess  of  Wales,  was  frequently  sepa- 
rated from  him  while  in  waiting.  Thus  he  from  time  to 
time  addressed  her :  "  As  for  your  present  condition,  I  hope, 
now  the  regret  at  parting  is  over,  it  is  not  only  easy  to  you 
but  delightful ;  it  cannot  be  otherwise  while  you  are  with  so 
good  a  mistress,  and  from  whom  you  have  received  each 
proofs  of  kindness  to  you  as  cannot  be  coimterfeit,  whatever 
some  would  make  you  believe :  if  every  body  would  have 
counterfeited  with  me  at  that  rate,  I  should  not  have  had 
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ttiT  cause  to  complaui.  If  you  disoern  that  any  are  eow-  CHAP. 
11^  seeds  in  your  Court  that  may  raise  strife,  I  hope  you  will 
we  your  best  endeayoura  to  root  'em  out,  and  when  you  have 
80  done  your  duty,  you  will  have  more  reason  to  be  uncon- 
cerned at  the  event,  if  it  should  be  unfortunate,  than  if  yon 
had  endeavoured  nothing.  Though  when  you  have  done  so 
well,  I  would  not  have  you  so  much  as  hope  that  there  are  not 
those  who  will  represent  you  as  a  most  intolerable  mischief- 
maker.  Slanders  which  are  no  more  than  expected  are  the 
eaeier  home,  which  makes  me  foretell  this."  *  '  "  I  thank  you 
for  your  endearing,  and,  I  depend,  yery  sincere  expressions ; 
bat,  considering  all  things,  I  think  'tis  but  reasonable  that  at 
least,  for  variety  of  living,  you  should  find  something  more 
aatisfaetory  in  a  Court  than  you  can  in  a  retired  minister 
(who  you  know  is  always  a  peevish  creature)  and  so  solitary 
a  place."  f  **  The  Attorney  Greneral  puts  me  in  mind  of  the 
choice  by  which  they  usually  try  idiots ;  'tis  to  see  if  they 
will  choose  an  apple  before  a  piece  of  gold :  the  practice  of 
the  Attorney  General  (well  performed)  is  not  only  of  great 
profit  and  substantial  honour,  authority,  and  credit  in  the 
state,  whereas  being  in  the  list  of  Privy  Councillors  is  the 
very  emptiest  and  lightest  food  for  vanity  that  I  know  of."  } 
"I  am  just  come  from  the  House  at  eight  o'clock  at  night, 
and  therefore  youll  excuse  me  if  I  write  the  shorter.  The 
debate  turned  on  this,  whether  the  address  to  the  King 
should  contain  an  approbation  of  the  stroke  given  Spain,  or 
that  part  be  left  to  a  further  and  more  mature  consideration, 
before  the  House  engaged  their  advice  in  it.  The  immediate 
approbation  was  carried  by  59  against  45.  I  was  of  the 
losing  side."  §     ^^  I  am  mighty  full  of  business  from  morning 

•  S4th  June»  1718. 

t  29th  June,  1718. 

X  4tli  Jaly,  1718.  This  refers  to  Lechmere,  then  Attorney  General,  who 
theD  took  good  advice;  but  was  afterwards,  in  May  1720,  silly  enough  to  retire 
on  t  peerai^e. 

§  nth  Not.  1 71 8.  This  was  the  first  day  of  the  session,  and  the  debate  was 
on  the  address.  According  to  the  Parliamentary  History  (vii.  361.),  the  di- 
irisioD  was  83  to  50 ;  but,  I  presume,  this  included  proxies.  Earl  Cowper  him- 
self spoke,  although  he  does  not  mention  this  to  his  wife;  but  Lord  Stonhope's, 
on  the  ministerial  side,  is  the  only  speech  in  the  debate  of  which  a  fragment  is 
presenred. 

That  I  nay  not  break  the  scries  of  his  letters  to  his  wife,  I  will  here  copy  a 
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CHAP,     to  nifi4it.  and  sufficiently  weary  before  that  comes.      It  m 
CXVII  .  . 
1    cruelty  in  you  to  tantalize  a  poor  country-man   with  the 

life  of  state  and  pleasure  you  describe.  I  could  be  con- 
tent as  I  am,  if  I  did  not  hear  of  such  fine  doings."* 
"  Since  we  neither  beat  our  servants  nor  fine  them,  the  only 
way  to  govern  them  is  to  make  them  so  content  with  their 
places,  that  they  shall  fear  turning  away.  John's  drunken- 
ness seems  a  tertian,  having  one  sober  day  between  two 

letter  from  him  to  the  Princess  of  Wales,  and  another  to  the  Prince,  wliicb  are 
worth  preserving,  to  show  the  terms  on  which  he  lived  with  them : 

"  Madam, 
**  I  do  myself  the  honour  to  write  to  your  Royal  Highness  for  my  poor  wife, 
who  is  not  able  to  do  it  for  herself,  being  taken  with  a  violent  diarrhoea  on 
Friday  morning  last,  which,  though  yesterday,  and  thus  far  of  this  day,  it  bith 
in  some  degree  abated,  has  rendered  her  so  very  weak,  that  'tis  impossible  for 
her  to  stir  from  the  place  she  is  in  without  the  greatest  hazard  of  her  life.  I 
ara  far  from  thinking  her  safe  with  all  the  care  she  can  take.  Her  real  and 
earnest  desire  and  hope  t(fwait  on  your  Royal  Highness,  have  caused  her  not  to 
consent  to  my  writing  this  true  excuse  till  the  last  moment  allowed,  which  has 
also  hinderea  her  from  trying  to  get  another  lady  to  wait  for  her,  so  that  she 
has  nothing  to  rely  on  but  your  goodness :  of  which  she  has  had,  on  former  oc- 
casions, so  great  proofs,  as  it  is  impossible  we  should  not  both  ever  acknowledge 
with  the  utmost  gratitude. 

**  I  am,  with  perfect  fidelity  and  devotion, 
•*  Madam, 
**  Your  most  dutiful  and  most  obedient  Servant, 
"  1 9th  July,  1719.  "  Cowni. 

**  My  wife  desires  her  most  humble  duty  may  be  presented  to  your  R.  H. ; 
and  we  beg  our  most  humble  duty  may  be  presented  to  his  R.  H.** 

"  Sir, 
"  I  was  concemd  that  y**  messenger  had  y*  trouble  to  come  so  far  as  this 
place,  w^**  I  hop*d  was  prevented  by  my  ordering  y*  y'  R.  H.*s  I'*  should  be  re- 
celv*d  at  my  house  in  town,  and  sent  by  my  packet  of  this  night  to  me ;  hut  I 
was  coverd  with  confusion  when  I  found  in  it  y"  goodness  and  most  oblidging 
maner  w**«  w****  you  had  granted  my  request,  least  I  should  not  live  to  deserte 
it.  I  assure  you,  S',  y^  what  is  left  me  of  life  shall  be  principally  applyd  to 
that  end. 

**  I  am,  w"»  perfect  constancy  and  truth, 
**  Your  much  oblidged,  and  most  dutyfuU  and  most  obed^  servant, 
"  1 8th  July,  1 720."  "  Cowpe*. 

*  2d  June,  1720.  I  am  much  afraid  that  the  Ex-chancellor,  notwithstanding 
his  affected  pleasantry,  was  really  at  this  moment  in  his  retreat  sighing  for  the 
woolsack  with  all  the  anxieties  and  labours  which  induced  him  to  resign  it 
Perhaps  I  may  say  of  most  of  my  Ex-chancellors : 

—  **  Quam  vellent  aethere  in  alto 
Nunc  ....  duros  perferre  labores ! 
Fas  obstat,  tristique  palus  inamabilis  unda 
Alligat,  et  novies  Styx  interfusa  coercet." 
I  remember  old  Judge  Heath  observing  to  me  soon  after  I  was  called  to  the 
Imr,  "  1  have  known  many  Ex-chancellors  in  my  time,  but  I  have  never  known 
a  contented  one  yet." 
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dmricen  ones,  except  that  on  Friday  it  proved  quotidian*''*     CHAP. 

"The  country  is  excessively  pleasant,  but  I  am  sensible    [^ 

while  it  pleases  it  dulls  me,  and  in  these  few  days  I  have 
contracted  a  great  degree  of  indolence,  and  an  aversion  to  all 
cares  but  the  little  ones  of  this  place.  Would  to  God  our 
leaders  would  need  no  observation,  or  that  they  would  effec- 
taally  take  it  up.  I  am  far  from  thinking  it  pleasant,  or 
indeed  wise,  to  set  up  for  a  Reformer;  but  somebody 
must  endeavour  to  prevent  things  from  running  to  an  excess 

ofiU."t 

The  following  is  the  only  remaining  letter  in  my  posses- 
81011  of  Lord  Cowper  to  the  Countess,  and  it  will  be  read 
with  great  interest,  as  it  is  the  last  he  ever  sent  to  her,  and 
was  written  exactly  one  week  before  he  died.  She  was  then 
at  Colegreen,  he  being  detained  by  some  private  business  in 
London.  Having  despatched  this,  he  hoped  to  join  her  im- 
mediately. The  handwriting  is  considerably  altered,  indi- 
cating infirmity  or  nervousness.  I  am  not  able  to  offer  any 
further  explanation  of  the  letter  or  its  allusions. 

•*  George  Street,  Tbursd.  3  Oct.        "pjjg  \^^ 
«  My  D"*  Life,  letter  he  ' 

"  I  reed  your  Ire  here  last  night,  dated  on  Tuesday  last :  ^^^^"^  ^^* 
it  is  very  hard  a  man  and  wife  cannot  correspond  w***  inno- 
cent &  proper  freedom,  without  its  beeing  a  diversion  to  a 
third  person.  To-day  I  hope  to  finish  w***  y®  D.  of  K.,  who 
w  gone  somewhatt  ill  to  Rest  by  the  D"  advice ;  but  then  I 
have  3000  dead  to  dispose  of,  w*^**  'tis  worth  staying  one  day 
bnger  for ;  so  I  cant  be  w***  you  till  Sat.  next.  I  am, 
"  I>*  M., 

"  Yours  w***  perfect  affection, 

"  C." 

He  reached  Colegreen  on  Saturday  as  he  expected,  but.  His  death. 
being  exposed  to  severe  cold  on  his  journey,  he  was  taken 
violently  ill  immediately  after  liis  arrival  at  home,  and  his 
disease  soon  assumed  a  very  alarming  aspect.     He  received 
all  the  attentions  which  the  fondest  affection  could  bestow 

•  5th  June,  1720.  t  J^t*»   April,    1722. 
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C{l  AP.     from  his  wife  and  from  his  children.     When  informed  of  his 

L  danger,  he  received  the  intelligence  with  firmnessy  and  with 

becoming  resignation  and  composure  he  prepared  to  meet  his 
end*     He  expired  on  Thursday,  the  10th  of  October,  1723, 
in  the  sixtieth  year  of  his  age. 
Oct.  19.  He  was  buried  in  the  parish  church  of  HertingfordbuTy, 

His  burial.  ^^  Hertfordshire,  the  resting-place  of  his  immediate  ancestors 
and  of  many  of  his  descendants.  The  sexton  shows  a 
splendid  marble  monument  as  his,  but,  in  reality,  it  was 
erected  in  honour  of  his  brother  Spencer,  the  Judge,  and 
there  is  not  even  a  tablet  to  indicate  the  spot  where  his  dust 
reposes. 
His  menu.  Brass  and  marble  may  be  reserved  for  those  who,  without 
their  aid,  would  sOon  sink  from  the  memory  of  mankind. 
Lord  Chancellor  Cowper  achieved  for  himself  a  permanent 
place  in  the  public  annals  of  his  country.  He  retains  a  high 
reputation  as  a  lawyer,  as  a  statesman,  and  as  an  orator.  He 
was  a  consistent  and  most  honourable  politician,  fully  under-* 
standing,  and  ever  acting  upon,  the  true  principles  of  the 
English  constitution.  He  must  likewise  be  considered,  upon 
the  whole,  a  friend  to  religious  liberty,  although  he  had  not, 
like  Lord  Stanhope,  so  far  outrun  the  prejudices  of  the  age 
as  to  perceive  that,  for  the  sake  of  true  piety,  and  to  rescue 
the  established  Church  from  unmerited  odium,  civil  privileges 
ought  not  to  depend  upon  any  religious  test. . 
Truth  of  It  is   now  my   duty  deliberately  to  examine  the  grave 

^y»Mify     in^putation  cast  upon  his  moral  character.     When  he  was 
against  him  rising  to  eminence  as  the  leader  of  the  Whigs  in  the  House 
examm        ^£  Commons,  the  rumour  to  which   I  have  alluded  origin 
nated,  that   he  had    married  a   second  wife  while  the  first 
was  still  alive,  and  this  was  industriously  circulated  during 
his  first  chancellorship.     On  the  change  of  government  (as 
Swift.  we  have  seen)  it  was  eagerly  seized  on  by  Swift,  become 

Tory,  who,  in  his  contrast  between  the  then  late  and  present 
ministers,  did  not  scruple  to  charge  the  Ex-chancellor  Cow- 
per with  having  not  only  practised  but  deliberately  defended 
polygamy.  Then  came  Swift's  associate,  the  infamous  Mrs- 
Manley,  who,  in  the  New  Atalantis,  under  the  names  of 
^^  Hernando  and  Louisa,"  gave  a  most  detailed  and  in- 
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ftunmatory  account  of  the  gmlty  loves  of  Lord  Cowper  tod     CHAP, 
a  young  lady,  supposed  to  have  been  his  ward,—  with  a  rq>re-     ^^  ^^ '• 


sentBtion  that  he  had  persuaded  her  of  the  lawfulness  of  a  Mrs. 
plurality  of  wives  —  and  a  broad  assertion  that  his  brother  ^^"'®y- 
Spencer,  disguised  as  a  French  refugee  priest,  performed  the 
ceremony  of  marriage  between  them.  The  charge  was  so 
tflten  repeated  that  it  gained  credit,  and  the  nickname  of 
''WiU  B^amy,"  by  which  the  Tories  designated  the 
Keep^  of  Queen  Anne's  conscience,  afterwards  stuck  to 
Km.  When  Voltaire  visited  England,  to  inspect  our  cus-  Voltaire, 
toms,  he  found  the  story  very  rife.  Believing,  or  affecting  to 
believe  it,  —  when  he  published  his  "  Philosophical  Dic- 
TfOiTAHY,"  and  under  the  word  "Femme,"  discussed  the 
subject  of  Polygamy i  in  the  section  entitled  *^  De  la  Poly- 
gamie  permise  par  quelques  Papes  et  par  quelques  Reforma- 
teurs,"  he  boldly  introduced  this  sentence :  "  II  est  public  en 
Angleterre,"  et  on  voudroit  le  nier  en  vain,  que  le  Chancellier 
Cowper  ^pousa  deux  femmes,  qui  v^curent  ensemble  dans 
te  maison  avec  une  concorde  singuliSre  qui  fit  honneur  k  tons 
tma.  Plusieurs  curieux  ont  encore  le  petit  livre  que  ce 
Chancellier  composa  en  faveur  de  la  Polygamic."  * 

After  an  impartial  investigation,  I  am  bound  to  say  that 
the  charge  rests  on  no  authority,  and  is  contradicted  by 
strong  circumstantial  evidence.  I  suppose  Voltaire's  testi- 
mony will  have  as  little  weight  with  respect  to  the  fact 
of  the  polygamy y  as  to  the  "petit  livre"  in  favour  of  the 
practice. 

The  jumble  of  obscenity  and  falsehood,  entitled  the  New 
Atalantis,  was  treated  with  scorn  by  all  sensible  men  when 
it  appeared,  and  can  now  mislead  no  one  acquainted  with  its 
infamy.  Swift,  as  a  slanderer  of  private  character,  is  to  be 
placed  in  the  same  category  with  the  authoress  of  it.  Indeed, 
he  himself  expresses  great  respect  and  sympathy  for  her,  and 

*  I  have  heftrd  it  asserted,  that  Voltaire  declares  elsewhere,  that  **  according 
to  the  laws  and  usages  of  England,  the  Lord  Chancellor  is  privileged  by  his 
office  to  have  as  many  wives  as  he  pleases,  whence  one  of  hb  titles  is  that  of 
Lard  Keeper,"  I  should  not  have  been  at  all  surpri^  to  have  seen  such  a 
statement  in  the  "  Lettres  sur  T Angleterre,**  but  I  have  not  been  able  to  meet 
with  it  there,  or  in  any  of  the  other  writings  of  the  Philosopher  of  Femey, 
width  1  have  vuDturcd  to  oonsult 
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of  the 
calumny. 


shows  that  there  can  be  no  injustice  in  classing  t^m  to* 
gether.  "  Poor  Mrs.  Manley/'  he  writes  to  Stella,  **  is  very 
ill ;  the  printer  tells  me  he  is  afraid  she  cannot  live  long*  I 
am  heartily  sorry  for  her ;  she  has  very  generous  principles 
for  one  of  her  sort*,  and  a  great  deal  of  good  sense  and 
invention."  f  Greneral  rumour  can  go  for  nothing  where  such 
arts  are  used  to  poison  the  public  mind.  The  charge  is  never 
glanced  at  in  parliamentary  conflict,  although  the  vices  of 
the  Duke  of  Wharton  frequently  are ;  and  it  is  not  men- 
tioned in  any  publication  with  the  slightest  claim  to  respect- 
ability. 

On  the  other  hand,  I  have  had  access  to  documents  in 
which,  had  the  story  been  true,  there  must  have  been  some 
trace  of  it.  Lord  Cowper  actually  was  married  to  two  wives 
—  but  —  successively  —  not  simultaneously.  I  have  seen  his 
correspondence  with  both  these  ladies  from  before  the  time 
when  he  wedded  the  first,  till  he  left  the  second  a  widow  to 
lament  his  loss,  and  I  can  find  nothing  in  it  but  sentiments 
of  warm,  mutual,  and  undivided  affection.  He  seems  to  have 
been  a  true  and  a  tender  husband  —  of  which  I  may  give  a 
touching  proof  by  an  extract  from  the  diary  of  the  second 
Lady  Cowper :  — 

"  April  7th,  1716.  After  dinner  we  went  to  Sir  Grodfrey 
Knellers  to  see  a  picture  of  my  Lord  which  he  is  drawing, 
and  is  the  best  that  was  ever  done  for  him ;  it  is  for  my  dress- 
ing room,  and  in  the  same  posture  that  he  watched  me  so  mang 
weeks  in  my  great  illness J*^ 

Upon  the  whole,  I  think  we  may  safely  set  down  the 
charge  that  Lord  Chancellor  Cowper  advocated  and  practised 
polygamy  to  party  malignity,  which  in  his  time  raged  among 


*  Her  most  creditable  position  was  as  mistress  to  Swift's  old  friend.  Alder- 
man Barber.  The  Dean  was  well  acquainted  with  her  history  from  the  moment 
of  her  birth,  as  we  know  by  his  lines  to  ^  Coriitna.**  Most  of  these  arc  nofit 
to  be  transcribed,  but  I  may  copy  the  stanza  celebrating  her  precocity  in 
slander : 

*'  Her  talent  she  displayed  betimes. 

For  in  twice  twelve  rerolving  moons 
She  seem*d  to  laugh  and  squall  in  rhymes. 
And  aU  her  gestures  were  lampoons.** 
What  she  did  at  six  and  at  twelve  must  not  be  told, 
t  Journal  to  Stella,  1712.     26th  January. 
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men  and  women  to  a  degree  of  which  we  can  form  no  notion,  CHAP. 
without  studying  the  Kbellous  publications  which  then  dis-  ^^^^^' 
graced  the  press.* 

Having  paid  such  attention  to  Lord  Cowper's  detractors,  it  Tesiimo- 
will  be  bare  justice  to  mention  some  of  the  eulogies  pro-  fo^urof 
aounced  upon  him  by  contemporary  writers  in  verse  and  Lo«J 
in  prose.     Ambrose  Philips,  secretary  to  a  Lord  Chancellor  a.  PWHp^ 
08  well  as  a  poet,  and  therefore  competent  to  judge  of  his 
m^t,  not  only  praises  his  disinterestedness  in  sacrificing 
"New  Years'  Gifts,"  but  in  the  Pindaric  ode  to  his  memory, 
ascribes  to  him  every  public  and  private  virtue.     A  few  ex- 
tracts from  it  may  please. 

*'  Wake  the  British  harp  again 

To  a  sad  melodious  strain. 

*  *  * 

Here  we  come,  and  h^nce  we  go. 
Shadows  passing  to  and  fro, 
Se^  awhile,  forgotten  soon. 
But  thou  to  fair  distinction  born, 
Thou,  Cowper,  beamy  in  the  morn 
Of  life,  stiU  bright'ning  to  the  pitch  of  noon. 
Scarce  verging  to  the  steep  decline 
Hence  summoned,  while  thy  virtues  radiant  shine 
Shall  be  remember*d  with  a  fond  applause. 
So  long  as  Britons  own  the  same  indulgent  laws. 
•  • 

Hear  hin^  speaking,  and  you  hear 
Reason,  tuneful  to  the  ear ! 
Lips  with  tbyroy  language  sweet. 


*  The  fable  of  the  **  Treatise  **  is  evidently  taken  from  the  panegyric  on  a 
"  plurality  of  wives,**  which  Mrs.  Manley  puts  into  the  mouth  of  Lord  Cowper, 
in  a  speech  supposed  to  be  addressed  by  Hbrkamdo  to  Louisa.  Much  of  it  is 
too  gross  to  be  read ;  but  an  innocent  specimen  of  it  may  be  given.  **  The  law 
of  nature,  as  well  as  the  custom  of  many  nations,  and  most  religions,  declare  for 
polygamy.  The  ancient  Hebrews  indulged  in  plurality  of  wives  and  unlimited 
use  of  concubinage.  The  Turks,  and  all  the  people  in  the  world  but  the  Euro- 
peans, StiU  preserve  the  privilege.  It  is  to  be  owned,  their  manner  in  all  things 
b  kjs  adulterated  than  ours ;  their  veracity,  morality,  and  habit  of  living,  less 
•ocmpCed.  In  pretending  to  reform  their  abuses,  Europe  has  only  refinedtheir 
vices.**  Some  of  the  scenes  between  Hkrmakoo  and  Louisa,  which  Swift 
thought  displayed  Mrs.  Manley*s  **  good  sense  and  invention,*'  are  most  flagiti- 
ously indecent 

A  similar  story  was  told  (and  perhaps  with  as  little  foundation)  of  another 
eminent  lawyer  who  then  flourished.  Instead  of  the  two  wives  agreeing  so  well 
together  in  the  Voltaire  fashion,  it  was  said  that  they  did  not  know  of  each 
other's  existence ;  and  that  he  passed  a  part  of  every  night  in  the  house  with 
each  of  them,  telling  the  one  whom  he  visited  first  that  he  was  obliged  to  leave 
her  to  go  very  early  in  the  momiug  to  his  chambers  in  the  Temple ;  and  the 
other,  whom  he  then  visited,  that  he  was  obliged  to  remain  at  chambers  till  so 
late  an  hour. 
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CHARACTER   OF 


Sir  C. 

Uanburj 

WilUanu. 


CHAP.  Distilling  on  the  heara-^s  mind 

C  X  V 1 1.  The  balm  of  wisdom,  speech  refin'd, 

—.....-^  Celestial  gi^s !    Oh,  when  the  nobles  meet 

When  next,  thou  sea-surrounded  land, 
Thy  nobles  meet  at  Brunswick's  high  command. 
In  vain  they  shall  the  charmer's  voice  desire. 
In  vain  those  lips  of  eloquence  require, 
That  mild  conviction,  which  the  soul  aasaila. 
By  soft  alarms  and  with  a  gentle  force  prevails !  **  * 

P*>pc.  In  Pope*8  imitation  of  Horace,  where  he  introduces  hia  two 

brother  Seijeants  complimenting  each  other,  he  makes  Cowper 
their  model  of  grace : 

♦*  'Twas, «  Sir,  your  wit,*  and  *  Sir,  your  eloquence.* 
*  Vourit  Cowper' t  manner  j*  and  *  yours,  Talbot*8  sense.*  "f 

He  18  likewise  celebrated  in  the  poem  ascribed  to  Sir 
Charles  Hanbury  Williams,  in  which  offerings  are  supposed 
to  be  made  to  Sir  Hans  Sloane  to  enrich  his  Museum : 

**  Some  strains  of  eloquence,  which  bung 
In  ancient  times  on  Tully*s  tongue. 
But  which  conceaVd,  and  lost  had  lain, 
Till  CowrxR  found  them  out  again.** 

Steele.  "  Who,"  says   Steele  in  describing  the  characters  of  the 

Whig  ministers,  **  is  not  pleased  to  see  a  person  in  the  high- 
est station  in  the  law,  who  was  the  most  eminent  in  his  pro- 
fession, and  the  most  accomplished  orator  at  the  bar?"}  The 
same  writer,  in  his  Dedication  of  the  3rd  volume  of  the  Tatler 
to  Lord  Cowper,  thus  speaks  of  him :  "  It  is  our  common 
good  that  your  admirable  eloquence  can  now  no  longer  be 
employed  but  in  the  expression  of  your  own  sentiments  and 
judgment.  The  skilful  pleader  is  now  for  ever  changed  into 
the  just  judge ;  which  latter  character  your  Lordship  exerts 
with  so  prevailing  an  impartiality,  that  you  win  the  approba- 
tion even  of  those  who  dissent  from  you,  and  you  always 
obtain  favour  because  you  are  never  moved  by  it  The 
graceful  manner,  the  apt  gesture,  and  the  assumed  concern, 
are  impotent  helps  to  persuasion,  in  comparison  of  the  honest 
countenance  of  him  who  utters  what  he  really  means.  From 

*  I  wish  that  Ambrose  had  tried  to  celebrate  him  in  a  **  Pastoral,**  instead  of 
an  "  Ode.** 

f  "  Frater  erat  Rom«  consul  ti  rhetor  ;  ut  alter 

Alterius  sermone  meros  audiret  bonores.** 

t  Tatler,  7th  Feb.  17  la    • 
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whence  it  is  that  all  the  beauties  whioh  others  attain  with     CHAP. 

ex  VI I 
kbour,  are  in  your  Lordship  but  the  natural  effects  of  the  1 

heart  that  dictates. '^ 

While  be  was  excluded  from  office  in  the  latter  end  of  the  Paper  in 

Teiga  of  Queen  Anne,  and  never  likely  again  to  have  the  distri-  ^^^.^ 

botion  of  public  patronage,  Hughes  devoted  to  his  praise  an  en-  his  praise. 

tire  paper  of  the  Spectator,  with  this  motto  from  Tibullus :  — 

**  Quodcunque  meae  poterunt  audere  Camocna; 

8eu  dbi  par  poterunt ;  sen  quod  spes  abnuit,  ultrik ; 
Sive  minus  ;  certeque  canent  minus  :  omne  vovemus 
Hoc  tibi :  ne  tanto  careat  mihi  nomine  cbarta."  * 

I  extract  the  passages  which  I  consider  the  most  charac* 
tarislic.  —  "  In  his  private  domestic  employments  he  is 
no  1^  glorious  than  in  his  public;  for  it  is  in  reality 
a  more  difficult  task  to  be  conspicuous  in  a  sedentary 
inactive  life  than  in  one  spent  in  hurry  and  business. 
There  are  many  who  are  acceptable  to  some  particular 
persons,  whilst  the  rest  of  mankind  look  upon  them  with 
coldness  and  indifference ;  but  he  is  the  first  whose  entire 
good  fortune  it  is  ever  to  please  and  to  be  pleased,  wherever 
he  comes  to  be  admired,  and  wherever  he  is  absent  to  be  la- 
mented. His  merit  fares  like  the  pictures  of  Raphael,  which 
are  either  seen  with  admiration  by  all,  or  at  least  no  one  dare 
own  he  has  no  taste  for  a  composition  which  has  received  so 
universal  an  applause.  It  is  below  him  to  catch  the  sight 
with  any  care  of  dress ;  his  outward  garb  is  but  the  emblem 
of  his  mind.  He  is  still  the  principal  figure  in  the  room. 
He  first  engages  your  eye  as  if  there  were  some  point  of 
Bgbt  which  shone  stronger  upon  him  than  on  any  other 
person*  Nothing  can  equal  the  pleasure  that  is  taken  in 
hearing  him  speak,  but  the  satisfaction  one  receives  in  the 
civility  and  attention  he  pays  to  the  discourse  of  others.  His 
looks  are  a  silent  commendation  of  what  is  good  and  praise- 
worthy, and  a  secret  reproof  to  what  is  licentious  and  extra- 
Tagant.  He  knows  how  to  appear  free  and  open  without 
danger  of  intrusion,  and  to  be  cautious  without  seeming 
reserved."  t 

•  Tibull.  1  El.  !▼.  24. 

t  Spectator,  No.  467.  vol.  vi.  386. 

VOL.  IV.  E  E 


Digitized  by 


Google 


418 


CHARACTEB  OF 


CKAP. 
CXVII. 

His  cha- 
racter in 
'•True 
Britoii  - 
and  "  His- 
torical 
Register.** 


By  Duke 
M^bartOD. 


Compli- 
ment to  his 
eloquence 
by  Lord 
Chester- 
field. 


The  following  character  of  him  appeared  in  the  "  True 
Briton,"  a  few  days  after  his  death,  and  was  afterwards  trans- 
ferred into  the  "  Historical  Register,"  for  the  year  1723. 
^'  He  was  the  most  accomplished  lawyer,  civilian,  and  states- 
man, that  England  bore  for  many  ages  past ;  being  consummate 
in  the  knowledge  not  only  of  the  common  and  statute  law,  and 
of  the  constitution  of  his  country,  but  also  of  the  law  of  natiooB, 
imperial  institutes  and  canon  law ;  and  he  had  received  from 
nature,  and  cultivated  by  polite  literature,  excellent  endow- 
ments, that  gave  a  lustre  to  his  great  learning :  a  bright,  quick, 
penetrating  genius ;  an  exact  and  sound  judgment ;  a  fruitful 
yet  unluxuriant  and  agreeable  imagination ;  a  manly  and 
flowing  eloquence ;  a  clear,  sonorous  voice ;  a  gradons  aspect; 
an  easy  address ;  in  a  word,  all  that's  necessary  to  form  a 
complete  orator." 

The  Duke  Wharton,  writing  after  Lord  Cowper's  death, 
says,  "  He  came  not  to  the  Seals  without  a  great  deal  of 
prejudice  from  the  Tory  party  in  general,  among  whom  I 
believe  there  was  not  one  but  maligned  him.  But  how  long 
did  this  scene  continue  ?  He  had  scarcely  presided  in  that 
high  station  one  year,  before  the  scales  became  even  with  the 
universal  applause  and  approbation  of  both  parties.  There 
was  not  the  least  mark  of  party  rage,  rashness,  rigour,  or 
impatience  to  be  seen  or  traced  throughout  all  his  conduct  in 
this  critical  branch  of  his  high  office  ;  for  which  he  showed 
such  a  masterly  genius  and  unconunon  abilities,  that  made 
easy  to  him  the  great  task  of  dispensing  justice,  which,  like 
the  sun,  he  dispensed  with  equal  lustre  on  all  without  regard 
to  quality  or  distinction." 

The  most  valuable  testimony  to  his  powers  of  speaking, 
although  mixed  with  a  little  sarcasm,  is  from  Lord  Chester- 
field: "The  nature  of  our  constitution  makes  doquence 
more  useful  and  more  necessary  in  this  country  than  in  any 
other  in  Europe.  A  certain  degree  of  good  sense  and  know- 
ledge is  requisite  for  that  as  well  as  for  every  thing  else ;  but 
beyond  that,  the  purity  of  diction,  the  el^ancy  of  style, 
the  harmony  of  periods,  a  pleasing  elocution,  and  a  graceful 
action,  are  the  things  which  a  puUic  speaker  should  attend 
to  the  most;  because  his  audience  does, — and  understands 
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them  the  beet, — or  rather,  indeed,  understands  little  else.  chap. 
The  late  Lord  Chancellor  Cowper's  strength  as  an  orator  lay 
by  no  means  in  hb  reasonings,  for  very  often  he  hazarded 
yery  weak  ones.  But  such  was  the  purity  and  elegancy  of  his 
style,  ooeh  the  propriety  and  charms  of  his  elocution,  and 
8ach  the  graodPolness  of  his  action,  that  he  never  spoke 
withont  universal  applause.  The  ears  and  the  eyes  gave  him 
tip  the  hearts  and  the  understandings  of  the  audience."  * 

After  all,  perhaps,  the  very  high  opinion  entertained  of  Tribute  to 
bis  talents  in  his  own  time  may  best  be  understood  by  the  New  Ata. 
extorted  praise,  mixed  with  gratuitous  abuse  of  him,  to  be  ^*"*"- 
found  in  the  N£W  Atalantis  itself:  "All  the  great  suc- 
cess Ife  has  met  with  is  due  to  the  brightness  of  his  own 
genius ;  he  owed  much  more  to  his  natural  than  acquired 
parts.     His  memory  was  good,  so  was  his  luck:  to  those 
were  joined  a  great  deal  of  wit ;  a  volubility  of  tongue ;  ready 
sentiments,  and  a  most  plausible  address;  religion  in  pre- 
tence, none  in  reality.    He  held  it  lawful  for  a  man  to  obtain, 
by  any  methods,  either  pleasure  or  riches ;  he  was  violent  in 
-the  pursuit  of  both;  quitting  his  interest  for  nothing  but 
pleasure,  and  his  pleasure  for  nothing  but  interest."  f 

I  am  sorry  that  I  am  not  able  to  record  any  of  his  happy  Anecdote 
sayings,  and  that  so  few  genuine  personal  anecdotes  of  him  ^]l|^-^^" 
are  preserved ;  but  I  have  great  pleasure  in  doing  justice  to  chmir  for 
his  good  feeling  and  good  taste  on  an  occasion  which  tested  cromweii. 
both.     After  the  Revolution,  the  tone  was  to  treat  all  that 
had  happ^ied  during  the  time  of  the  Commonwealth  with 
equal  horror  as  when  the  sons  of  the  Blessed  Martyr  were 
misgoverning  the  kingdom.     But  it  happened  that  Bichard 
Cromwell,  in  his  old  age,  had  to  appear  in  Westminster  Hall 
before  Lord  Cowper  when  Chancellor,  and  his  Lordship  or- 
dered him  a  chair  in  respect  of  the  high  station  he  had  once 
held.    This  was  different  treatment  from  the  Ex-protector's 
rode  ejection  from  the  House  of  Lords  by  the  door-keepers 
as  one  of  the  mob,  when  he  exclaimed:  *^  The  last  time  I  was 
in  this  place  I  sat  upon  the  throne." 

Fiom  his  practice  at  the  bar,  and  the  fair  emoluments  of 
his  oiBces,  Lord  Cowper  honourably  raised  a  large  fortune. 


•  Lord  Chesterfield's  Letters,  ccv.  f  Vol.  i.  195. 
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lord 
Cowper*t 
descend- 
ants. 


Recollec- 
tion of  the 
late  Earl 
Coirper. 


He  purchased  the  manor  of  Hertingfordbury,  and  built  upon 
it  his  country  house^  Colegreen,  which  afterwards  made 
way  for  the  more  stately  Panshanger,  the  residence  of  his 
descendants.  *  He  collected  a  fine  gallery  of  paintings^  still 
preserved  in  the  family,  among  which  the  most  valued  are 
portraits  of  himself,  by  Kneller,  strikingly  representing  the 
very  handsome  and  intelligent  countenance,  admired  by  his 
contemporaries. 

Lord  Cowper  by  his  second  wife  left  both  sons  and  daugh- 
ters, and  his  family,  illustrated  by  the  great  poet  of  his  blood 
and  name,  still  more  than  by  the  title  of  Prince  of  the 
Roman  Empire,  conferred  on  his  grandson,  is  now  one  of  the 
most  distinguished  in  the  Peerage  of  England,  f 

I  may  perhaps  be  pardoned  if  I  conclude  this  memoir  with  a 
valueless,  but  sincere  tribute  of  admiration  and  gratitude,  to 
Peter  Leopold,  the  late  Earl.  He  had  too  much  delicacy  of 
sentiment  to  take  a  leading  part  in  public  life,  but  to  the  most 
exquisitely  pleasing  manners  he  joined  a  manly  understand- 
ing, and  a  playful  wit.  From  him  I  received  kind  and  en- 
couraging notice,  when  I  was  poor  and  obscure;  and  his* 
benevolent  and  exhilarating  smile  is  one  of  the  most  delight* 
ful  images  in  my  memory  of  pleasures  to  return  no  more. 


*  While  in  office,  besides  his  town  house  in  Lincoln's  Inn  Fields,  or  Great 
George  Street, — that  he  might  be  near  the  Court,  he  had  a  lodging  at  Keosins- 
ton,  then  considered  as  far  from  London  as  Windsor  now  is.  To  this  Lady 
Cowper  refers  in  her  Journal  in  a  manner  which  strikingly  shows  the  state  of 
the  police  130  years  ago : 

••  October,  1715.  I  was  at  Kensington,  where  I  intended  to  stay  as  long  ts 
the  camp  was  in  Hyde  Park,  the  roads  being  so  secure  by  it  that  we  nugfat 
come  from  London  at  any  time  of  the  night  without  danger,  which  I  did  rery 
often.*'—  This  encampment  was  previous  to  the  march  of  the  army  to  pat  down 
the  rebellion  in  Scotland, 

t  Grandeur  of  the  Law,  p.  52. 


Digitized  by 


Google 


LIFE  OF  LORD  COWPEB  (APPENDIX).  421 


APPENDIX. 


AN  IMPARTIAL  HISTORY  OF  PARTIES. 

**  May  it  please  your  Majesty, 

It  being  probable  that  many  of  those  who  have  had  the  honour  of  serving  you 
as  Lords  Justices  during  your  Mi^esty*s  absence,  will  think  themselves  obliged, 
on  your  Mig^^ty's  arrival  in  your  kingdom,  severally  to  offer  their  thoughts, 
concerning  the  first  settlement  of  your  government,  as  that  upon  which  not  only 
the  security,  but  also  the  tranquillity  and  comfort  of  your  M^esty*8  whole  reign, 
will  entirely  depend,  I  humbly  beg  leave  (not  bemg  sufficiently  noaster  of  the 
French  tongue  to  explain  myself  fully,  by  speaking  on  a  matter  of  so  great  con- 
sequenoe)  to  offer  to  your  Majesty's  judgment,  in  this  manner,  the  best  inform- 
ation I  can,  together  with  a  few  thoughts  on  that  important  subject;  which  is 
done  with  an  entire  resignation  to  your  wisdom,  and  a  most  cordial  disinterested 
leal  for  your  Migesty's  service. 

Nothing  can  sooner  conduce  to  your  Majesty's  entering  on  right  measures,  at  this 
juncture,  than  the  giving  a  true  idea  of  the  parties  into  which,  to  our  great  mis- 
fortune*  your  people  are  divided,  \\lien  that  is  once  done,  none  is  so  well  able 
from  thence  to  make  proper  inferences,  and  form  the  most  usefiil  rules  of  govern- 
ment, as  your  Migesty ;  whose  vrisdom,  experience,  application,  and  success  in 
that  particular,  are  known  and  admired  by  all  Europe. 

That  part  of  your  people  which  consists  of  Papists  and  nonjurors,  who  mani- 
fttt  their  disaffection  to  your  Migesty's  government  by  denying  to  give  those 
assurances  which  the  laws  require,  are,  in  England,  but  few  in  proportion  to  the 
rest  of  your  Majesty's  subjects ;  but  I  choose  to  mention  these  first,  because  all 
that  need  be  suggested  concerning  them  is  in  a  very  narrow  compass.  There 
are  several  penal  laws  in  force  contrived  to  curb  and  restrain  them  as  there  is 
occasitMi ;  and  accordingly,  those  laws  have  been  used  to  be  put  in  execution 
with  more  or  less  rigour,  as  they  who  are  obnoxious  to  them  have  behaved  them- 
selves with  more  or  less  duty  and  submission  to  the  government,  and  sometimes 
with  respect  to  the  usage  the  Protestants  meet  with  in  the  countries  of  Roman 
Gitbolic  princes  or  states ;  and  there  is  no  question  but  your  Meg'esty  will  be 
advised  to  deal  with  them  in  the  same  manner. 

The  residue  of  your  Majesty's  subjects,  who  take  the  oaths,  and  give  all  the 
assurances  the  .laws  require,  are,  notwithstanding,  divided  into  two  parties  with 
respect  to  the  government. 

These  parties  began  to  form  themselves  and  give  names  to  each  other  about 
the  time  the  Bill  of  Exclusion  was  set  on  foot,  in  the  reign  of  King  Charles  II., 
though  some  affect  to  carry  their  beginning  so  far  back  as  the  civil  wars,  which 
is  part  of  the  scandal  one  of  them  is  pleased  to  fling  upon  the  other,  without  the 
least  ground  of  truth,  since,  to  do  them  right,  both  are  sincerely  for  the  Mo- 
narchy of  Great  Britain  and  the  Church  of  England  (excepting  as  to  the  Church 
the  Protestant  Dissenters,  who  range  themselves  with  those  called  Whigs,  as  the 
Papists  do  with  those  called  Tories,  almost  in  all  state  controversies  what- 
soever). 

The  Tories  accuse  the  others  of  being  inclined  to  set  up  a  commonwealth  , 
and  the  Whigs  them  of  a  design  to  introduce  Popery,  or  at  least  to  bring  the 
Church  of  England  nearer  to  that  of  Rome.  Whereas,  on  one  side,  there  are 
hardly  ten  in  the  whole  kingdom  that  may  be  justly  suspected  of  being  for  a 
coTnmonwealth ;  and,  on  the  other  side,  whenever  the  danger  has  been  near 
and  imminent,  have  shown  themselves  firm  against  Popery ;  and  they  among 
them  who  are  projecting  a  union  with  the  Gallican  Church,  are  either  Non- 
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CHAP,      jurors  ot  as  few  in  number  and  as  inconsiderable  as  the  oommonvealth  mea 
CX  Vn.     bftve  been  said  to  be  on  tbe  other  side.    So  that,  laying  by  the  reproaches  whidi 
the  parties  unjustly  make  use  of  one  against  the  other,  their  real  difierenoes  of 
any  consequence  are  but  two,  which  began  in  this  maimer :  — 

King  Charles  II.,  as  was  believed,  by  the  influence  of  his  brother,  the  Dike 
of  York,  had  set  on  foot  a  violent  prosecution  against  the  Protestant  Disseotm, 
to  divide  the  Protestant  interest,  so  that  the  Papists  might  the  easier  talie  sd- 
vantages  of  those  divisions.  This  was  mightily  exclaimed  against  and  oppoNd 
to  the  utmost  of  their  power  by  those  who  were  afterwarda  called  Whigi,  and 
was  much  encouraged  and  promoted  by  the  other  party.  And  hence  it  was 
that  this  Act  of  Toleration,  or  at  least  an  exception  of  Protestant  Dissesten 
from  the  penal  laws  was  one  great  point  the  parties  at  first  divided  upon.  Tbe 
other  was  this :  — 

About  the  year  1678,  the  Popish  plot  being  discovered,  turned  the  thoogbb 
of  such  as  were  zealous  for  the  security  of  the  Protestant  religion  to  eonsidflr 
the  danger  it  would  incur  if  a  Popbh  successor  should  come  to  tbe  throne,  and 
the  Duke  of  York  being  known  to  be  a  Roman  Catholic,  Bills  of  ExelusiiOB 
•  were  voted  by  the  House  of  Commons  in  three  successive  parliaments  to  set 
aside  the  Duke  of  York,  and  limit  the  Crown  to  the  next  Protestant  heir.  One 
of  the  most  forward  and  xealous  of  the  members  of  the  House  of  Commoos  b 
this  business  was  Sir  William  Cowper  (ikther  of  the  Chancellor  and  M.  P.  for 
Hertford),  whose  grandfather.  Sir  William  Cowper,  had  been  a  zealous  royalist. 

This  Bill  was  promoted  by  members  of  the  Church  of  England  (there  being 
but  two  or  three  Dissenters  or  thereabouts  in  any  of  those  pairliaments),  and  by 
such,  generally  speaking,  who  themselves  or  their  ancestors  had  t>een  royalists 
and  taken  part  with  King  Charles  I. 

The  court  strenuously  opposed  it,  and  kept  it  from  passing,  either  by  getthig 
a  minority  of  votes  against  it  in  the  House  of  Lords,  or  dissolving  the  pariia- 
ment  as  soon  as  it  was  seen  that  it  would  pass  the  House  of  Commons. 

This  contest  was  also  managed  by  a  paper  war ;  wherein  they  who  were  for 
excluding  the  Duke  of  York  were  by  theur  adversaries  in  dividon  called  Whigs; 
and  the  others,  who  struggled  to  secure  tbe  crown  to  him,  were  called  Tories. 

The  opinions  the  Whigs  stood  upon  in  general  were,  that  although  the 
monarchy  was  undoubtedly  hereditary,  and  not  elective,  yet  that  for  the 
preservation  of  the  whole  constitution,  and  particularly  to  prevent  a  Popish 
successor  from  succeeding  to  the  Crown,  whom  they  held  to  be  incompatible 
with  a  Protestant  kingdom,  it  was  lawful  for  the  King  by  Act  of  Parliament  so 
to  limit  and  bind  the  descent  of  the  Crown  as  to  incapacitate  the  next  Popish 
successor  or  successors,  and  declare  that  it  should  descend  and  come  to  tbe 
next  Protestent  heir.  And  this  they  contended  very  clearly  would  make  such 
Protestant  heir,  when  in  possession  of  the  Crown,  in  all  respects,  a  lawful  and 
a  rightful  King. 

On  the  other  side  the  Tories  contended,  that  though  they  could  not  but 
grant  that  the  religion  of  the  kingdom,  and  consequently  tbe  constitution* 
would  run  a  great  hazard  under  a  Popish  successor,  yet  that,  by  the  lairs  f^ 
the  land  and  the  law  of  God,  Providence  only  was  to  be  trusted  to  in  such  a 
case,  and  the  worst  that  could  be  expected  was  to  be  borne  rather  dian  so  great 
and  national  a  guilt  should  be  incurred,  as  the  setting  aside,  though  by  Act  of 
Parliament,  the  person  who  was  next  to  the  Crown,  in  the  course  of  descent, 
according  to  the  common  law,  which,  in  this  particular,  they  said  was 
unalterable,  and  that  therefore  such  a  statute  would  be  void,  and  consequently 
an  allegiance  still  due  to  the  person  so  excluded. 

The  arguments  and  authorities  brought  to  support  these  opinions,  it  would 
be  impertinent  and  tedious  to  trouble  your  Mi^esty  with.  It  sufficeth  to  show 
what  was  the  opinion  of  each  of  the  parties  at  that  time  touching  that  im* 
portant  point,  which  was  then  agitated,  and  has  been  very  latdy  revived  on 
account  of  your  Majesty's  succession  between  the  same  parties  in  pamphlets, 
addresses,  sermons,  and  laboured  treatises,  though  not  expressly  in  the  debates 
or  proceedings  of  either  houses  of  parliament. 

It  is  well  known  the  Tories  of  that  time  prevailed,  and  the  Duke  of  York 
succeeded  to  the  Crown  ;  but  in  less  than  four  years'  time,  the  foresight  of  the 
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Wfaigs  VIS  to  SkT  justified  by  bis  governmeiit  tliat  most  of  the  great  men  and      CHAP. 
Wadsrs  of  the  Tory  party  joined  with  them,  if  not  led  the  way,  to  desire     CXVIL 

asaiatanee  from  the  then  Prince  of  Orange  for  the  preservation  of  the  religion,   

burs,  and  liberties  of  the  kingdom. 

The  soeeeas  of  his  glorious  enterprise  will  ever  be  remembered  with  gratitude, 
and  the  merd&il  hand  of  God  is  now  more  visible  in  it  than  ever,  when  by  a 
plaio  eonnactton  of  eanses  and  effects,  it  has  made  way  for  your  Majesty's  acces- 
•ioB  to  the  throne,  and  the  securing  it  to  your  Royal  Fanuly,  wherein  we  have 
an  unusual  but  most  delightful  prospect  of  safety,  in  so  many  Protestant  Princes 
m  being  at  the  aamd  tkoe. 

But  the  Prince  of  Orange  had  no  sooner  overcome  all  difficulties,  and  rescued 
them  from  the  danger  they  apprehended,  than  the  parties  began  again  to  divide. 
The  Tories  relapsed  into  their  fi>rmer  notions,  and  it  was  argued  in  both 
Hoases  of  Parliament,  that  the  course  of  succession  was  not  to  be  interrupted 
for  any  reaaoa  whatsoever ;  therefore,^that  King  James  and  his  Family  with  him 
abroad  were  to  be  invited  to  return,  that  the  Government  should  be  continued 
in  bis  name,  and  because  they  would  not  trust  a  Prince,  who  had  in  so  many 
imtances  declared  bis  design  to  subvert  tbeir  religion  and  dvil  rizhts,  and  who 
had  been  so  lately  exasperated  by  them,  they  iell  into  an  absurdity,  or  rathfer 
iBQOBaistvncy,  with  th«r  own  pretences  of  being  zealous  for  the  prerogative,  by 
proposing  a  Regency  over  him  in  power  though  not  in  style,  or  so  to  restrain 
bia  authority  tbit  there  should  be  no  fear  of  his  invading  the  Rdigion  and  Laws 
of  the  Kingdom  any  more ;  dioosing  in  that  manner  to  alter  the  very  nature  of 
the  monarehy,  and  reduce  it  almost  to  a  commonwealth,  rather  than  exclude  a 
Papist  fitna  the  throne,  and  entail,  after  King  William's  deoeaae,  on  the  next 
Protestant  Heirs. 

But  the  uM^iority  of  the  Convention  Parliament  then  siltmg  being  of  the 
Whig  party,  and  not  t>eing  willing  to  trust  to  such  measures,  the  Prince  of 
Orange  wwb  crowned  King  with  his  Queen,  and  the  Grown,  by  an  Act  of  the 
lat  y^ar  of  King  William  and  Qiieen  Mary,  became  entailed  on  the  heirs  of  the 
body  of  that  Queen,  and  after,  on  the  Princess  Ann  of  Denmark,  and  the  heirs 
of  her  body,  and  after,  on  the  heirs  of  the  body  of  King  William. 

And  not  only  so,  but  the  other  disputed  point  of  a  toleration  for  Protestant 
Biaaenlers  was  settled  by  Act  of  Parliament,  as  the  Whigs  always  desired  it 
sbeuki  be ;  and  an  exemption  of  Protestant  Dissenters  from  the  penalties  of  all 
the  law«  which  affected  them,  was  carefully  and  clearly  enacted  :  the  subsequent 
•aperienee  of  which  law,  in  bringing  so  much  quiet  and  riches  to  the  kingdom 
as  it  has  done,  has  convinced  many  of  the  Tories  of  their  error  in  that  par- 
licular. 

It  may  now  reasonably  be  wondered  at,  since  the  two  points  in  dispute  were 
thus  silenced  by  the  two  mentioned  laws,  how  the  parties  could  keep  any  longer 
divided,  and  what  was  remaining  for  them  to  continue  about  ?  This  is  answered 
by  observing,  that  the  Tory  party  became  very  uneasy  at  seeing  the  opinions 
they  had  been  so  long  contending  for  borne  down  by  two  Acts  of  Parliament, 
lliey  could  then,  indeed,  no  longer  dispute  the  passing  those  laws,  but  they 
could  and  did  sufficiently,  on  all  safe  occasions,  manifest  their  dislike  of  them 
and  resolution  to  get  rid  of  them  the  first  fair  opportunity. 

So  that  the  only  change  produced  among  the  parties  was  this,  that  as  the 
struggle  before  was  either  to  procure  or  hinder  those  two  important  acts  for  the 
seoority  of  the  Protestant  intere«»t,  so  now  it  became  a  contest  between  them, 
(covertly,  at  least,)  whether  what  was  so  obtained  should  be  preserved  and 
continued  ? 

*lla  true,  indeed,  that  by  much  the  greater  part  of  the  Tory  party,  seeing  a 
necessity,  either  of  owning  the  Government  or  quitting  all  hopes  of  employ- 
ments in  Church  and  State,  besides  being  liable  to  double  taxes,  (as  the  Papists 
and  Noo  jurors  were,)  soon  addressed  themselves  to  find  out  such  distinction 
■s  might  leave  them  at  liberty  to  own  the  then  present  Government,  and  to  take 
anch  preferments  under  it  as  tliey  could  get.  The  topic  they  generally  went 
upon  was,  that  in  opposing  or  not  helping  tlie  Revolution  Settlement,  (tluuigh 
some  of  them  had  appeared  in  arms  with  the  Prince  to  enable  him  to  settle 
things  to  their  mind,)  they  had  acquitted  themselves,  in  their  opinions,  of  all 
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CHAP.  ^ilt  which  they  thought  was  contracted  by  those  who  had  been  hasj  b  that 
CXVIL  work.  And  now  that  the  law  required  them,  under  penalties,  in  ease  of 
^_^____^  disobedience  to  take  certain  oaths,  they  might  as  good  Christians  submit  to  Ifce 
present  powers  and  take  them  accordingly,  intending  still  to  own  the  King  ooly 
as  a  King  de  facto,  and  not  dejurei  and  that  they  might  likewise  for  the  support 
of  order  and  government,  till  the  rightftil  owner  diould  find  an  oppottiMiity  ^ 
being  restored,  conscientionsly  take  and  execute  any  places  of  profit  and  truit  fai 
Church  or  State,  the  rather  because  their  so  doing  might,  in  time,  be  a  help  t» 
the  setting  things  again,  upon  what  they  called,  Sse  right  foot 

Books  were  wrote  and  sermons  preached,  using  arguments  of  dMRsfcnt  soHi 
to  support,  or  at  least  oolour,  these  and  the  like  notions. 

On  these  grounds,  all  of  that  party,  (except  a  very  few,)  took  the  oaths  of 
allegiance,  &c.,  to  King  William  and  Queen  Mary,  and  many  of  them  were 
Admitted  into  places  and  some  into  those  of  the  greatest  dignity  and  ttnst. 
Several  also  into  the  Church,  and  even  of  those  that  had  made  <&fikultiBS  of 
owning  the  Revolution  Settlement,  and  stood  out  till  near  the  last  nmivCs 
allowed  them  for  it,  were  notwithstanding  countenanced  and  preferred. 

From  this  ialse  step  proceeded  all  the  difficulties  and  troubles  which  that 
King  met  with  in  his  whole  reign. 

And  when  he  found  himself  beset  with  a  war  against  Rrsnee,  oonniotion 
in  Scotland,  and  an  almost  total  defection  of  Irdand,  he  then  perceived  Ms 
mistake,  and  that  he  had  occasion  for  another  kind  of  service  than  that  which 
flowed  from  a  principle  of  submission  and  acquiescence  only  to  his  Govttnmtnt 

Accordingly,  he  made  some  alterations  and  put  his  principal  al&ifs  into  the 
bands  of  them  who  had  been  sealous  for  bringing  him  to  the  Throne  and 
making  a  Protestant  Settlement,  so  fiir  as  was  then  established;  and  these 
carried  him  through  that  expensive  war  to  the  peace  of  Ryswick,  •whh  a  lesl 
and  application  equal  to  their  afibctions  to  his  cause,  at  the  same  tim«  efiMng 
with  success,  what  was  thought  impossible  though  almost  necessary  to  be  done 
during  the  war,  the  re-coinage  of  the  whole  silver  species  of  money,  withool 
debasing  the  standard,  either  m  weight  or  fineness. 

*Tis  true  the  Tories  were  by  the  credit  many  of  them  obtained,  in  the  be- 
ginning of  his  reign  (as  before  observed),  so  raised  that  though  they  fidi  very 
^ort  of  a  m^ority  in  Parliament,  while  the  Court  favoured  the  other  party,  yet 
they  were  able  by  raising  objections  to,  and  clogging  the  earier  methods  pro- 
posed for  raising  money,  not  only  to  make  the  supplies  come  later  soooetiBies 
than  was  convenient,  but  also  to  necessitate  raising  them  by  way  of  ftradi,  or 
anticipation  of  several  excises  for  perpetuity,  or  long  terms  of  years,  rightly 
judging  that  such  a  course  would,  at  one  time  or  other,  load  and  distress  the 
Government.  Whereas,  if  near  as  many  duties  as  are  now  mor^aged  had  been 
given  at  once,  those  with  the  Land  tax  would  have  maintained  the  onrrtot 
service  of  the  war,  and  civil  government  in  each  year  by  the  product  of  the 
same  year,  and  consequently  the  nation,  not  weary  of  the  war  till  a  good  peace 
could  be  had,  and  out  of  debt  or  near  it,  when  the  war  was  finished. 

I  was  then  in  the  House  of  Commons,  and  one  of  those  that  proposed  this 
method  of  raising  the  supplies  within  the  year ;  but  it  was  efieetually  opposed  by 
the  Tory  party,  they  drawing  into  their  opinion,  as  to  that  particular,  seterd 
well  meaning  gentlemen,  by  suggesting  that  so  easy  and  commodious  a  way  of 
raising  money  might  prove  dangerous  to  liberty. 

'Tis  true  that  on  many  occasions  the  party  last  named  has  had  the  dexteritr 
to  object  this  mistake  of  running  the  nation  into  so  great  a  debt  to  their  ad- 
versaries  then  in  the  ministry,  but  1  can  aver  it  with  the  greater  certainty,  they 
were  far  from  electing  that  method,  otherwise  than  that  they  had  rathet  snpi^ 
the  King  that  way  than  not  at  all,  or  unseasonably  late,  one  of  whieh  would 
have  fallen  out ;  if  they  had  endeavoured  to  have  broke  through  the  oppoatiOD 
made  to  the  rabing  the  money  any  other  way. 

The  peace  of  Ryswick  being  made,  his  then  Majesty  was  prevailed  on  te 
experience  once  more,  if  he  could  render  his  affairs  easy,  by  trying  to  win  fii« 
•    Tories  with  the  principal  places  of  trust,  which  they  might  probably  eieeuti 
well  enough  to  support  the  Government  in  time  of  peace. 

This  trial  was  made  but  <Kd  not  answer  expectation,  for  the  Kh»g  \ 
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I 
iMce  unta^  vitb  them  wben  in  pdwer  than  befiore*  which,  together  with  his     CHAP. 
foraMeiag  the  neceoity  of  anew  war,  made  it  evident,  that  as  be  had  begun  to     CXVII. 
adfse  with  his  old  servants  in  priyate,  so  they  would  quickly  have  been  re- 
stoMd  to  their  former  power,  had  his  Majesty  lived  but  a  Utile  longer  than  •— — 
hedid. 

Il  must  he  confessed,  that  the  Act  for  the  further  Limitation  of  the  Succession 
to  the  Crown  passed  in  the  12th  year  of  this  King,  while  the  Tories  were  in 
sutb  credit,  and  had  a  mi^}ority  in  the  Houw  of  Commons;  it  is  therefore  to  be 
ofawrved,  that  the  true  reason  why  such  a  Bill  passed  in  such  a  Parliament  was : 
Tkat  the  King  having,  by  his  own  inclination,  and  probably  the  advice  of  some 
of  his  old  ministry  whom  he  continued  to  hear,  earnestly  recommended  that 
BUI  to  Parliament  in  his  speech  from  the  throne,  the  Tories,  for  fear  of  losing 
the  King's  favour,  did  not  endeavour  to  reject  it,  but  set  themselves  to  clog  it, 
sod  indeed  render  it  absurd  by  some  of  the  restrictions  your  Miyesty  is  un- 
doubtedly apprised  of,  and  to  show  their  contempt  and  aversion  whenever  it 
came  on,  except  when  it  was  necessary  to  be  present  in  order  to  load  it,  and  by 
ctlling  Sir  J.  B.  to  the  chair  of  the  Committee  for  that  Bill,  who  was  then 
thoagbt  to  be  distracted,  and  was  soon  after  confined  for  being  so. 

Thus,  that  Bill  went  through  the  House  of  Commons,  and  many  there  who 
fasd  let  it  pass,  hoped  that  the  House  of  Lords,  where  the  Whigs  had  yet  a  ma** 
jorily,  would,  by  disputing  at  least  some  of  those  restrictions  which  were  most 
sfaMiid  and  impracticable,  lose  the  BilL  But  the  friends  to  your  Majesty's 
fiuniiy  were  better  advised;  they  took  and  passed  the  Bill  with  all  its  faults,  and 
without  any  amendment,  wisely  depending,  that  if  they  secured  the  main,  the 
raecesHon,  whatsoever  was  absurdly  and  unreasonably  annexed  to  it,  would,  at 
sooae  fitting  opportunity  or  other,  be  easily  laid  aside.  Which,  their  opinion^ 
has  already  in  a  great  measure  proved  true.  One  of  those  restrictions,  which 
eoaded  that  all  public  businea  should  be  transacted  only  in  the  Privy  Council, 
and  that  every  Privy  Councillor  should  set  his  name  to  the  resolutions  drawn 
op  b  form,  being  repealed  in  the  reign  of  the  late  Queen,  and  by  the  same  act 
soother  of  those  restrictions,  that  no  officer  should  sit  in  either  House  of  Par* 
liament  after  the  Queen's  decease,  was  reduced  so  as  to  extend  to  some  few 
officers  only,  and  that,  as  well  in  the  Queen's  time,  as  afb^r  the  Protestant  sue- 
ecstton*  should  take  place. 

King  William,  having  passed  this  Bill  for  the  further  limitation  of  the  Crown, 
toon  after  died,  leaving  that  invaluable  legacy  to  his  people* 

Her  late  M^esty,  upon  her  accession  to  the  Crown,  did  not  only  continue  to 
cnpley  those  of  the  Tory  party  she  found  in  pover,  but  added  many  others  of 
the  same,  and  set  herself  plainly  and  avowedly  to  govern  by  it ;  and  as  a  natural 
eoosequenee  of  so  doing,  was  advised  in  her  first  speech  from  tJie  Throne  to  re- 
flect on  the  memory  of  her  glorious  predecessor  (without  whose  hazardous  and 
snecessftil  expedition  the  sceptre  had  certainly  bc«n  in  another  hand),  by  saying 
very  emphatically,  that  her  heart  was  entirefy  English ;  which,  however,  her 
Majesty  intended,  they  who  persuaded  her  to  use  that  expression,  and  every  one 
who  beurd  of  it,  understood  to  be  an  insinuation  that  King  William's  being  bom 
abroad  had  occasioned  his  not  having  the  interest  of  this  kingdom  so  entirely 
at  his  heart  as  he  should  have  had,  which  was  very  far  from  having  any  found- 
ation in  truth,  considering  that  he  had  ventured  his  life  and  fortunes  more  than 
once  for  our  preservation,  and  had  shown  no  greater  favours  to  the  Stattis 
General  than  were  necessary  to  cultivate  a  good  understanding  between  the  two 
nations  for  their  common  security. 

Yet,  notwithstanding  this  manifest  resolution  to  uphold  the  Tory  party  and 
^countenance  the  other,  the  war  had  not  been  renewed  and  continued  any  long 
time  bdure  the  Duke  of  Marlborough  and  Lord  Treasurer  Godolphin,  then  in 
principal  credit  with  the  Queen,  discovered  that  they  could  not  carry  on  the  war 
with  any  hope  of  success  by  a  set  of  men  who,  though  they  were  willing  to  profit 
aad  govern  under  the  Queen's  authority,  yet,  had  not  so  cordial  an  affection  to 
a  Government,  founded  on  the  Revolution,  nor  aversion  to  the  Popish  line,  as  to 
iadnce  them  to  bear  the  odium  of  raising  the  necessary  supplies. 

The  two  mentioned  ministers  finding  themselves  under  this  difficulty,  by  the 
ia(ervenU<Hi  of  the  late  Duke  of  Montague,  applied  to  some  of  the  principal 
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CHAP,      ^or^  ^o  bad  bten  in  businoi  under  the  krte  king,  and  ware  of  the  Whig  party. 

CXVIL      ^ho  ▼^■T  willingly  undertook  to  endeavotir  the  carrying  on  the  Queen's  boci- 

^  iieas  in  Parliament  on  thb  very  reasonable  eonsideraiioB,  that  aome  of  die  oflicef 

'  of  principal  trust,  if  not  the  greater  part,  should  be  in  the  hands  of  thor  Imads, 

since  experience  had  shown  they  had  so  little  deserved  to  be  run  down  and  op* 

presaed  as  they  had  been ;  that,  on  the  contrary,  they  were  ibe  only  peneas  who 

were  wjUing  and  able  to  carry  the  Queen  with  snceaas  through  that  jast  and 

necessary  war ;  and  accordingly,  as  an  earnest  of  sincerity,  it  was  insisted  that 

the  Great  Seal  should  be  put  into  the  hands  of  Mr.  Cowper,  who  had  steadily 

adhered  to  the  Revolution  interest  in  the  House  of  CommoDS  tfarotigb  seveial 

sooeeasive  parliaments. 

This  alteration  was  soon  after  made,  and  others  following  in  a  little  time  of  the 
same  nature,  it  was  seen  which  way  the  Court  inelined,  and  thereupon  in  two 
ensuing  parliaments  the  Whigs  had  a  clear  nuyority,  as  it  will  always  happen 
whenever  the  Court  have  a  mmd  to  have  it  so. 

I  need  not  tell  your  Majesty  how  faithfully  the  Queen  was  served  by  thst 
ministry  and  those  parliaments,  nor  with  what  a  prodigious  uninterrupted  course 
of  success,  nor  to  what  a  d^ree  the  credit  of  the  nation  was  raised  abroad  and  at 
home,  —  France  reduced  end  the  conledetacy  exalted.  These  thuigs  eannet  bat 
be  present  to  your  Mi^iesty,  and  in  the  clearest  light. 

The  same  ministry  and  parliaments  showed  also  their  al&etion  and  unwearied 
seal  to  the  interest  of  your  Majesty's  iiouse,  by  contriving  and  passing  the  act 
for  the  further  securing  the  succession  to  the  Crown  in  the  Protestant  line ;  wfakii 
put  it  into  such  a  method  as  was  not  to  be  resisted  but  by  open  force  of  ami 
and  a  public  declaration  for  the  Pretender,  and  made  it  high  treason  for  aay 
whose  duty  it  was  to  be  concerned  in  the  proclamation  to  be  so  much  as  negli* 
gent  in  proclaiming  the  next  Protestant  successor. 

Under  the  same  iaidiful  and  happy  management  passed  the  aeU  in  Eogkad 
and  Scotland  for  the  union  of  the  two  kingdoms  (the  Tories  vehemently  opposing 
it),  which  the  Queen  always  esteemed  to  be  the  chief  happiness  and  glory  of  her 
reign,  as  having  been  often  before  attempted,  but  still  in  vain ;  and  indeed,  when 
the  Tories  were  before  commissionated  to  that  end,  they  treated  it  as  a  jest  er 
impossibility,  by  absenting  from  all  meetings  appointed,  and  so  letting  it  drep^ 
although  nothing  is  more  clear  than  that,  among  many  other  self-evident  advaa* 
tages,  the  settlement  of  the  Crown  in  your  Mi^jesty's  house  had  probably  never 
been  obtained  in  that  kingdom  by  any  other  means :  the  evil  oonsequeoecs  of 
which  disunion,  had  it  happened,  are  but  too  evident  to  enlarge  upon. 

I  dare  not  touch  upon  the  particular  causes  which  drew  on  the  dtsgraoe  and 
change  of  that  ministry,  nor  wdl  venture  to  say  whether  it  was  oooasiooed  at 
first  by  any  greater  design  than  to  change  the  she-&vourite,  which  unavoidably 
drew  on  more,  and  those  still  further  altesations ;  it  being  not  nsy  purpose  so 
much  to  follow  the  springs  and  oaoaes  of  the  variations  of  the  Court  measures  in 
respect  to  the  parties,  as  to  show  your  Majesty  how  they  severally  behaved  them* 
selves,  when  they  got  the  ascendant  in  their  turns,  as  to  the  Proteetant  succession, 
the  good  of  the  state,  and  the  common  cause  of  Europe. 

Your  Majesty  was  so  mudi  concerned  to  attend  to  our  affairs  since  this  last 
alteration,  and  they  are  so  fi*esh  in  memory,  that  1  need  not  be  particular  as  to 
what  has  passed.  It  is  enough  to  assert,  as  I  think  it  may  be  done  with  dear 
truth,  that  immediately  ensued  a  manifest  attempt,  by  addresses  and  other  occa- 
sions encouraged  by  the  Court,  to  sap  the  very  foundations  or  principles  on  wfaidi 
the  acts  for  securing  the  Protestant  succession  was  built,  by  decrying  all  right 
to  the  Crown  but  what  was  purely  hereditary  and  in  the  course  oi  descent, 
according  to  the  common  law ;  tluit  the  Papists  and  Nonjurors  were  so  6ur 
encouraged  as  to  grow  remarkable  for  their  insoleoce ;  that  a  peace  was  in  eibet 
concluded  with  France  in  a  clandestine  manner,  without  the  privity  of  the  prin- 
cipal confederates,  and  little  or  no  consideration  had  of  their  interests ;  that  this 
neglect  of  them  was  justified  by  the  ministry  in  public,  by  saying  that  the 
interest  of  Great  Britain  was  principally  aimed  at  in  this  peace  (thoo^  tioae  and 
experience  have  shown  even  that  pretence  to  be  untrue) ;  that  our  trade  is 
almost  oppressed  in  all  its  branches,  and  had  been  entirely  ruined  if  the  Bill  ftir 
confirming  the  French  treaty  of  commerce  had  not  been  sucoessfuliy  opposed ; 
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thit  the  credit  of  the  nation  at  iioBieiras  tank  as  to  the  pablio  funds,  and  abraod  CHAP. 
M  to  aU  our  good  offices  or  menaoes,  which  were  equally  demised  ;  that  our  late  CX  VII. 
ceefederates,  except  the  king  of  S  ,  were  all  more  or  lew  disgusted,  and 
dbtnaled  our  eouduot  in  every  thing,  upon  the  justest  grounds ;  in  short,  that 
the  power  of  FnuMe,  which  bed  been  so  hsppilj  reduced,  has  been  restored  to 
uMh  a  degree  «b  to  bcoome  «g«n  fiNrmsdable  to  Europe,  and  ooosequeatlj,  that 
the  fruits  of  so  many  glorious  Tictories  as  the  allies  had  obtained  were  in  a 
naaaer  deserted  and  given  up. 

The  hopes  of  the  Pretender  rose  in  proportion  as  the  power  of  France 
uMfcased ;  and  this  consequence  was  so  natural,  that  one  cannot  avoid  suspecting 
sU  this  favour  could  not  be  then  showed  to  France  witliout  a  design  of  assisting 
the  Pretender  by  that  means.  However  it  was  meant,  sure  it  is,  nothing  could 
more  weaken  die  Protestant  succession  than  the  promoting  the  interest  of 
FniBee;  and  yet  that  was  done,  not  1^  any  accident,  inadvertence,  or  want  of 
conduct,  but  fay  a  continued  series  of  cootrivaaces,  a  zealous  i^plioation,  and  an 
VDvcaried  industry. 

But  after  all  this  mischief  the  ministry  had  done,  they  stiU  persisted  to  the  end 
in  deelnring  they  had  promoted  and  ci^ivated  a  good  imderslandii^  between 
her  late  Migeaty  and  your  iUnstrious  house.  The  appearances  of  things,  as  fitf 
as  eonld  be  discerned  by  those  who  were  out  of  business,  seemed  quite  other- 
wise. This  is  a  subject  unfit,  as  well  as  unneoessary,  to  be  further  «iquii>ed  into, 
linoe  your  Mi^ty  must  know  to  a  certainty  whether  their  pretenoes  were  any 
belter  founded  in  that  particular  than  they  were  in  most  other  things ;  although 
peifaaps  your  Miyeaty  may  receive  a  yet  further  satisfaction  on  this  head  by  look- 
ing upon  the  instructions  and  letters  given  and  sent  to  the  Earl  of  Clarendon. 

If  this  short  deduction  or  history  of  the  two  parties  should  give  your  Mf^jesty 
any  clearer  notion  of  them  than  you  had  before,  I  shall  then  be  so  fortunate  as 
not  to  have  trespassed  on  3rour  patience  in  vain  ;  since  nothing  can  contribute 
move  to  the  extinguishii^  them  at  length,  and  making  a  right  use  of  them  in 
the  mean  time^  than  a  knowledge  of  their  princii^  and  practices. 

Your  MiQesty  may  be  told,  and  it  has  been  oiien  said,  that  the  only  difierence 
is  about  the  places ;  but  this  is  either  a  superficial  judgment,  or  a  dsmre  to  hin- 
der ibm  true  causes  from  being  discerned.  For  if  tlmt  was  true,  then  the  struggle 
weald  only  be  between  individiuds,  and  not  between  two  set  parties  of  men, 
i^nch  can  only  be  kept  up  by  some  diversity  of  opinion  upon  fundamentals,  at 
least  points  of  consequence ;  and  experience  shows  that  many  who  hove  ao  design 
on  preferment  either  lor  themselves  or  firlendsjbut  live  retired  on  their  estates, 
are  yet  aa  hot  or  hotter  than  any  in  these  distinctions :  and  therefore  I  take  those 
beftne  stated  to  be  the  true  cauaes  which  divide  them,  and  which  I  beg  leave  to 
resapttttlate  in  a  few  words, — that  as  the  Whigs  always  contended  for  the  tole- 
ration of  the  Protestant  Dissenters  and  exclusion  of  the  -  Popish  line  from  the 
Crown  to  be  established  by  law,  the  Tories  did  always  as  earnestly  and  publicly 
oppose  them  till  they  were  enacted.  The  former  are  rejoiced  at  their  success  in 
these  great  points,  the  latter  more  or  less  discontented  to  see  their  principles 
discountenanced,  and  those  of  their  adversaries  succeed.  Both,  therefore,  keep 
and  improve  their  strength  as  much  as  they  can — the  one  to  defend  titeiracqui- 
«tions,  the  other  to  retake  them  and  get  rid  of  both  the  laws  as  soon  as  they 
Mitfly  can.  Not  that  I  would  have  it  believed  that  many  of  the  Tories  are  not 
perfiwtly  against  restoring  the  Pretender,  by  force  at  least,  or  that  some  few  of 
them  difl  not  make  it  appear,  by  their  actions  the  last  year,  they  would  not  have 
cxmctirred  to  the  bringing  him  in  even  in  a  parliamentary  way ;  but  the  true 
reason  was,  they  believed  their  religion  and  liberties  could  not  be  secured  if  they 
should ;  end  their  consciences  not  accusing  them  of  having  done  any  thing 
towards  the  Protestant  settlement,  they  were  well  contented  to  enjoy  the  secu- 
rity arising  from  the  act  of  others,  which,  though  very  usefol,  had  something  of 
utgnst  in  it 

1  have  sat  continually  in  one  or  other  House  of  Parliament  now  about  twenty* 
four  years,  and  observed  with  as  much  deligence  and  indifiference  as  I  could,  the 
incliaatioas  and  motions  of  both  parties,  and  I  will  venture  to  assure  your 
Msyetty  as  what  I  am  very  certain  of,  that  the  Whigs  would  venture  all  to  sup- 
port the  Protestant  succession  in  your  Migesty's  family  ;  on  the  other  hand,  that 
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QHAF*  tnany  of  the  Tories  would  r^'oice  to  see  Pretender  restored,  as  they  call  it»  erot 
CXVIL  ^y  A  French  power,  much  more  if  by  any  safer  means ;  that  the  best  of  tbem 
^_^__^^  would  hasard  nothing  to  keep  him  out,  though  probably  do  nothing  baaardoos 
to  bring  him  in ;  but  that  if  ever  he  should  dedare  himself  a  Protestant,  with 
proper  circumstances  to  make  hb  conversion  probable  (as  after  the  death  of  the 
French  King  and  his  mother,  it  is  not  unlikely  he  may  do),  they  would  greedily 
swallow  the  cheat,  and  endeavour  by  all  possible  means  to  put  m  practice  ag^ 
their  old  notions  of  divine,  hereditary,  and  indefeazible  right,  by  a  restoratioQ  of 
the  person  in  whom  by  their  opinion  that  right  ia  lodged. 

And  if  any  other  of  the  Popish  line  that  are  next  after  the  Pretender  should, 
after  his  decease,  play  the  same  part,  your  Migesty  will  find  the  party  last 
mentioned  very  troublesome^  if  not  dangerous ;  unless  by  prudent  measures 
under  your  Mi^esty's  Government,  they  shall  be  brought  really  and  from  tbeir 
hearts,  as  well  as  in  an  outward  compliance,  to  part  with  those  notions  whieh 
are  so  inconsistent  with  a  Government  founded  on  the  Revolution. 

I  beg  leave  further  to  observe,  that  when  lately  some  of  the  heads  of  the  Tory 
party  made  it  known,  both  by  their  words  and  actions,  and  I  don*t  doubt 
sinoerely,  that  they  did  not  intend  to  concur  in  the  repeal  of  the  Acts  limitiog 
the  succession  of  Uie  Crown  to  your  Migesty's  house,  much  less  to  bring  b  the ' 
Pretender  with  the  assistance  of  France,  (which  was  a  very  seasonable  servicfi^ 
and  your  Majesty  has  already  shown  yourself  sensible  of  it),  they  could  bring 
very  few  if  any  of  their  party  after  them  into  the  same  honest  measures ;  but,  oa 
the  contrary,  as  these  leaders  above  mentioned  appeared  more  scalous  lor  your 
Miye5ty*s  house,  so  in  proportion  they  visibly  lost  the  aflections  of  their  partj, 
and  were  themselves  so  sensible  of  it,  that  they  were  forced  to  bring  in  the 
Bill  against  Schism,  only  to  regain  the  credit  they  had  lost  with  their  old 


It  is  an  old  scandal  now  almost  worn  out,  thrown  out  by  their  adversaries  on 
the  Whigs,  that  they  are  agunst  the  prerogative  of  the  crown,  which  I  should 
not  have  thought  worth  mentioning,  but  that  *tis  generally  believed  to  have 
made  some  impression  on  King  William  in  the  be^ning  of  his  reign,  to  ihe 
irrecoverable  detriment  of  his  affairs ;  but  he  afterwards  found  that  tlie  Toriet^ 
not  liking  the  hand  which  held  the  prerogative,  were  more  inclined  to  strai^ten 
it,  and  the  Whigs  for  the  contrary  reason  to  support  it.  And  this  false  sug- 
ffestion  will  certainly  have  the  less  weight  with  your  Migesty,  when  you  shall  be 
mformed,  as  the  truth  is,  that  the  only  ground  for  it  was,  the  Whigs  being  » 
sealous  for  setting  aside  the  Popish  line  in  favour  of  the  Protestant,  which  the 
Tories  thought  an  high  violation  of  the  rights  of  Monarchy,  and  of  what  they 
erroneously  called  the  prerogative  of  the  Crown,  the  descent  of  which  they  held 
to  be  unalterable  by  any  power  on  earth,  and  thence  took  the  liberty  of  branding 
all  of  a  contrary  opinion  as  Anti-monarchical,  or  enemies  to  the  prerogatiTe. 
But  in  all  other  respects  the  Whigs  are  as  zealous  to  support  the  prerogatiTe 
as  the  Tories  can  be,  and  rather  more  they  are  under  a  government  founded  on 
the  Revolution. 

Having  thus  stated  to  your  Majesty  the  practices  and  dispositions  of  the 
parties,  I  shall  only  add,  that  *tis  not  to  be  doubted  but  your  Migesty*s  knovn 
goodness  and  experienced  wisdom  will  necessarily  incline  you  to  such  moderate 
coimsels  as  will  render  you  King  of  all  your  divided  people.  But  I  hurohly 
conceive  it  not  possible  so  to  distribute  your  royal  fttvours,  but  that  one  or 
other  of  the  parties  will  appear  to  have  a  superior  degree  of  trust  reposed  in 
them :  and  if  such  a  perfect  equalitv  was  possible  to  be  observed,  perhaps  it 
would  follow  that  an  equal  degree  of  power,  tending  at  the  same  time  diflTerent 
ways,  would  render  the  operations  of  the  government  slow  and  heavy,  if  not 
altogether  impracticable. 

It  remains  therefore,  in  my  humble  opinion,  for  your  Migesty  to  determine 
which  of  these  shall  have  the  chief  share  in  your  Majesty's  confidence,  as  most 
likely  to  support  your  title  to  the  Crown  with  the  greatest  seal  and  most 
untamted  affection  to  it  For  as  to  their  power  to  do  it,  give  me  leave  to 
assure  your  Majesty,  on  repeated  experience,  that  the  parties  are  so  near  an 
equality,  and  the  generality  of  the  world  so  much  in  love  with  the  advantages  s 
King  of  Great  Britain  has  to  bestow,  without  the  least  exceeding  the  bounds  of 
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lav,  that  'tis  wholly  in  your  Majesty's  power,  by  showing  your  favour  in  due      CHAP. 
time  (before  the  elections)  to  one  or  other  of  them,  to  give  which  of  them  you      CXVII. 

please  a  clear  majority  in  all  succeeding  parliaments.  

It  is  needless  to  suggest  to  your  Mi^esty,  but,  for  method's  sake,  it  ought 
just  to  be  touched  upon,  that  whichsoever  party  shall  have  the  lower  degree  of 
your  Majesty's  trust,  it  ought  nevertheless  to  be  used  by  those  in  power  with 
v«iT  great  tenderness  and  affection  while  obedient  ,to  your  Majesty  and  the 
lavs,  and  as  a  father  would  a  child  whom  he  dearly  loves,  though  he  does  not 
totally  approve,  and,  to  be  more  particular,  should,  in  my  humble  opinion,  be 
admitted  to  a  fiur  share  of  such  places  and  employments  of  trust,  according  to 
their  several  qualifications,  as  are  during  the  pleasure  of  the  Crown,  and  not 
atteoded  with  the  chief  dependences. 

This  would  be  very  far  from  the  u^ge  which  the  last  ministry  of  her  late 
Mi^esty  bestowed  on  those  who  had  served  the  Queen  so  faithfully  and  success- 
folly  during  the  war,  by  turning  them  out  of  all  places,  even  the  lowest  civil 
and  military,  very  few  excepted ;  by  maintaining  libellers,  and  often  writing 
libels  themselves  against  them;  by  using  their  power  and  minority  in  parliament 
to  garble  their  predecessors*  conduct,  and,  for  want  of  better  matter,  to  mis- 
represent  and  reflect  on  parts  of  it,  which  were  unblameable  if  not  commend- 
able; by  proscribing,  as  far  as  they  were  able,  to  the  contempt  and  hatred  of 
the  people,  all  that  did  not  come  into  their  measures,  and  among  these  the 
majority  of  the  House  of  Lords  (not  reckoning  those  which  that  ministry  plainly 
brought  in  for  their  own  support),  in  calling  them  the  faction,  and  even  pre- 
vailing with  the  Queen  to  brand  them  plainly  enough  with  the  same  name, 
both  in  several  answers  to  addresses  i^nd  speeches  from  the  Throne,  and  that  for 
no  other  reason  but  their  endeavouring,  in  a  legal  parliamentary  method,  to 
oblige  the  ministry  to  make  something  a  better  peace  than  they  were  about  to 
make,  to  hinder  the  separation  of  the  confederate  army,  to  rescue  the  trade  and 
manufactures  of  Great  Britain  from  the  French  treaty  of  commerce,  and  to 
make  it  evident,  as  they  did  at  length,  that  the  trade  of  Spain  was  become 
impracticable  by  the  Spanish  treaty  of  commerce. 

I  have  but  one  thing  more  humbly  to  represent  to  your  Majesty,  as  the  only, 
ttd,  if  I  mistake  not,  a  sure  means  to  extinguish  the  being  and  the  very  name 
of  party  amongst  us,  that  your  Majesty  would  be  pleased  to  use  the  utmost 
€«otion  not  to  prefer  any  of  those  ecclesiastics  whose  known  principles  lead 
them  to  scruple  the  validity  of  a  limitation  of  the  right  to  the  Crown  by  act  of 
parliament  There  is  a  sufficient  number  of  the  clergy  of  the  Church  of  Eng* 
land,  of  the  most  learned  and  best  livers,  out  of  whom  your  Majesty  may  choose 
&r  all  preferments  that  shall  fall  vacant,  who  are  not  the  least  tainted  with  those 
notions  which,  while  they  continue,  will  ever  find  matter  for  discontents  an4 
dirisions  in  your  Majesty*s  kingdoms.  But  when  once  it  is  discerned  that,  by  a 
ft^y  and  uninterrupted  administration,  no  man  who  is  known  to  hold  opinions 
uieonststent  with  the  very  foundation  of  your  Majesty's  government  can  get  into 
ny  of  the  Crovn  preferments  in  the  Church,  they  who  find  themselves  troubled 
vith  these  inconvenient  scruples  will  soon  apply  their  thoughts  and  studies  in 
good  earnest  to  satisfy  themselves,  and  then  others,  of  the  weakness  of  those 
errors,  which  will  afterwards,  in  a  little  time,  be  confined  to  a  few  melancholy  Non- 
joron,  who  are  the  less  dangerous  for  being  known  ;  and  when  the  clergv  are 
brought  to  be  of  one  mind  as  to  your  Majesty's  title,  all  differences  in  opinion 
among  the  laity  on  that  head  will  soon  vanish.  But  that  part  of  the  clergy  who 
have  dwavs  violently  contended  against  excluding  the  next  successor,  though  « 
Papist,  will  never  own  themselves  to  have  been  in  the  wrong  while  they  find 
they  have  a  &ir  chance  for  the  best  of  the  Church  preferments  without  dis- 
avowing those  errors,  otherwise  than  by  taking  the  oaths  in  form. 

I  have  nothing  further  to  importune  your  Majesty  with,  nor  that  good 
PWmdenee  irhicli  so  visibly  has  placed  you  on  the  throne  with  any  thing  so 
earnestly  as  my  hearty  prayers  that  your  reign  may  be  long  and  glorious,  and 
that  jour  posterity  to  the  end  of  time  may  rule  over  an  happy  and  dutiful^  and^ 
if  It  is  not  too  much  to  ask,  an  unanimous  people." 
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Honour- 
able cha- 
racter of 
Lord  Har- 
court. 


April  7. 
1713. 
His  high 
lineage. 


LIFE  OP  LORD  CHANOELLOB  HARCOURT   FROM  HIS   BIRTH  TILL  HE 
RECEIVED   THE   GREAT   SEAL. 

I  NOW  enter  upon  the  Life  of  a  Chancellor  who  was  not  only 
a  very  zealous  Tory,  but  a  Jacobite ;  and  it  gives  me  sincere 
pleasure  to  think  that  I  shall  be  able,  almost  uniformly,  to 
speak  of  him  with  respect  and  with  kindness.  He  was  a 
tolerably  good  lawyer^  an  accomplished  orator,  and  an  ardent 
lover  of  polite  learning.  His  mind  was  early  imbued  with 
the  doctrines  of  high  prerogative ;  but  he  may  fairly  be  Baid 
in  very  difficult  times  to  have  preserved  his  consistency 
and  his  character.  I  do  not  consider  his  efforts  to  restore 
the  exiled  Stuarts  morally  inconsistent  with  the  engagements 
into  which  he  had  entered  to  the  existing  government,  and 
although  there  were  loud  complaints  against  him  for  at  la^t 
sending  in  his  adhesion  to  the  House  of  Hanover,  it  should 
be  recollected  that  the  cause  of  the  Stuarts  had  then  become 
desperate,  and  that,  instead  of  betraying,  he  did  every  thbg 
in  his  power  to  screen  his  old  associates. 

Upon  Lord  Cdwper*s  first  resignation  of  the  Great  Seal, 
— after  it  had  been  a  short  time  in  the  custody  of  the  Lords 
'Commissioners,  Trevor,  Tracy,  and  Scrope,  it  was  delivered, 
with  the  title  of  Lord  Keeper,  to  Sir  Simon  Haecoubt. 
This  individual,  who  had  qualities  to  raise  himself  from  the 
humblest  origin,  was  descended  from  a  very  ancient  and  dis- 
tinguished family.  *  His  ancestor  is  said  to  have  been  a 
younger  brother  of  a  Saxon  King,  and  second  in  command 
to  RoUo,  when  the  baxid  of  northem  adventurers,  in  the  year 
876,  invaded  France,  and  got  possession  of  the  province  to 
whidi  they  gave  the  name  of  Normandy.  For  the  services 
of  this  chief  there  was  assigned  to  him  the  signory  of  Har^ 
court,  on  the  banks  of  the  Seine,  from  which  his  iitmily  took 
their  name.     Here  they  were  seated  in  the  middle  of  the 

•  Coll.  Peer.  iv.  428.  ;  Noble,  ii.  14. 
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eleventh  century — when  a  younger  son  of  the  then  chief  ac-     CHAP. 

Gompanied  Duke  William  in  his  memorable  expedition  to  claim  ^ 

the  crown  of  England^  fought  with  him  at  Hastings^  and  having 
many  manors  granted  to  him  for  his  bravery,  became  the  founder 
of  the  English  Harcourts.  Robert,  his  great-grandson,  by  mar- 
riage with  Isabel  de  Camvile  obtained  the  estate  of  Stanton, 
in  the  county  of  Oxford,  which  thenceforth  received  the  name 
of  Stanton-Harcourt,  and  has  for  a  period  of  above  seven  hun- 
dred years  remained  the  property  of  his  descendants.*  The 
elder  branch  flourished  in  Normandy,  as  a  great  ducal  house, 
down  to  the  time  of  the  French  revolution,  producing  many 
distinguished  warriors  and  statesmen.  The  cadets  in  England 
maintained  the  reputation  of  the  race  for  gallantry  and  loyalty. 
In  the  war  of  the  Boses  they  sided  with  the  house  of  York, 
as  the  true  heirs  to  the  throne,  and  one  of  them  particularly 
signalising  himself  under  the  banner  of  Edward  IV.,  was 
by  him  created  a  Knight  of  the  Grarter.  When  the  troubles 
b^an  in  the  reign  of  Charles  I.  they  were  all  devoted 
royalists*  Sir  Simon,  the  then  Lord  of  Stanton-Harcourt, 
and  grandfather  of  the  Chancellor,  fell  in  the  first  conflict 
which  took  place  with  the  Ixoops  of  the  Parliament  in  Ire- 
land. Sir  Philip,  the  Chancellor's  father,  having  married  His  father, 
the  daughter  of  Sir  William  Waller,  the  parliamentarian 
general,  is  said  to  have  embraced  the  Presbyterian  religion ; 
but  he  abhorred  the  Independents,  who  had  gained  a  decided 
superiority^  and  he  refused  to  submit  to  Cromwell,  even  after 

*  This  Robert  was  sheriff  of  Leicester  and  Warwickshire  in  the  years  1 1 99* 
1201,  1802»  and  the  manor  of  Stanton- Hareourt  was  confinned  to  him  and 
Isabel,  and  their  heirs,  by  King  Stephen  and  King  Henry  II.  It  was  held  of 
the  Crown  by  the  following  service ;  namely,  <*  That  the  Lord  of  Stanton-Har- 
court should  0nd  four  browsers  in  Woodstock  Parke  in  winter  time,  when  the 
now  shall  happen  to  fall,  and  tarrye,  lie,  and  abide,  be  the  space  of  two  days ; 
«od  so  to  find  the  said  browsers,  there  browsing,  so  long  as  the  snow  doth  lye ; 
every  browser  to  have  to  his  lodging  every  night  one  billet  of  wood,  the  length 
of  bit  ai  helve,  and  that  to  carry  to  his  lodgings  upon  the  edge  of  his  ax.  And 
the  King's  bailiff  of  the  demesnes,  or  of  the  hundred  of  Wootton^  coming  to 
give  warning  for  the  said  browsers,  shall  blow  his  horn  at  the  gate  of  the  mannor 
of  Stanton-Harcourt  aforesaid,  and  then  the  said  bailiff  to  have  a  cast  of  bread, 
8  nllon  of  ale,  and  a  pice  of  beef,  of  the  said  Lord  of  Stanton-Harcourt  afore- 
nxi :  and  the  sud  Lord,  or  other  for  the  time  being,  to  have  of  costom  yearly 
aut  of  the  said  parke,  one  buck  in  sumer,  and  one  doe  in  winter.  And  also  the 
Lord  of  Stanton-Harcourt  must  fell,  make,  rear,  and  carry  all  the  grasse  grow- 
ing In  one  meadow  within  the  parka  of  Woodstock,  called  Stanton  and  Southly 
inead ;  and  the  fdlers  and  the  makers  thereof  have  used  to  have  of  custom,  of 
the  King's  Mi^esty's  charge^  six  peiiee  in  money,  and  two  gaUons  of  ale." — Ae* 
tount  of  Stanion-ffarcourtf  by  George  .Simon  Earl  Hareourt,  1808. 
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CHAP,     realstance  had  ceased  to  offer  any  prospect  of  success.    In 
^  consequence^  a  great  part  of  hie  property  was  seized  and 

confiscated.     When  the  monarchy  was  at  last  re-estaWished, 
like  many  other  loyal  men^  he  was  doomed  to  the  disuq^point- 
ment  of  all  hopes  of  preferment  and  even  of  indemnity,  wad 
to  struggle  with  penury  during  the  rest  of  his  days. 
HU  birth.        His  SOU  Simou,  the  subject  of  this  memoir,  was  bom  the 
very  year  of  the  Restoration,  and  was  obliged  to  submit  to 
some  early  hardships,  which  perhaps  invigorated  his  diaracter 
His  educa-  and  sharpened  his  intellect.     I  have  not  been  able  to  ascertain 
tion.  jyjy  thing  of  his  early  education,  and  it  is  probable  that  till 

he  was  fit  for  the  university  he  remained  under  private  tui- 
tion at  home  —  imbibing  a  proper  hatred  of  roundheads  and 
puritans,  and  hearing  the  praises  of  the  blessed  Martyr- 
intermixed  with  some  grumblings  at  the  ingratitude  of  the 
restored  monarch. 
At  Oxford.  When  fifteen  years  of  age,  he  was  sent  to  Pembroke  Col- 
lege, Oxford,  where  he  was  strengthened  in  his  faith  in  the 
divine  right  of  Kings,  and  the  wickedness  of  all  resistance  to 
their  authority*  At  the  same  time  he  occupied  himself  dili- 
gently in  classical  studies,  and  he  acquired  a  taste  for  poetry 
and  polite  literature,  which  stuck  by  him  through  life.* 
At  the  In-  Having  resided  three  or  four  years  at  Oxford,  he  was 
^e,  ""*  removed  to  the  Inner  Temple,  and  b^an  the  study  of  the 
law.f  Aware  that  it  was  with  great  difficulty  his  family 
could  defray  the  expence  of  maintaining  him  at  the  uni- 
versity and  the  inns  of  court,  and  that  any ,  patrimony  to 
which  he  could  look  forward  was  exceedingly  slender,  he 
applied  himself  assiduously  to  "  Finch,**  **  The  Doctor  and 
Student,"  and  other  institutional  books  then  fashionaUe, 
and  though  he  was  never  famous  for  ISIacfl  letttt,  he  made 
himself  pretty  fairly  master  of  his  profession.  He  at  least 
learned  where  the  law  upon  different  subjects  was  to  be  found, 
so  that,  as  the  occasion  required,  he  could  get  up  an  aiga- 

*  The  Registers  of  Oxford  hare  been  in  yain  seArehed  for  anj  entrr  of  hit 
BacheIor*s  or  Master's  degree,  and  there  seems  reason  to  think  that,  for  some 
reason  not  explained,  he  left  the  university  without  graduating.  In  170S,  vbes 
made  Solicitor  General,  attending  the  Queen  and  her  consort  on  a  visit  to 
Oxford,  he  being  then  readmitted  of  Christ  Church,  was  created  LL.  D.,  aad  in 
the  entry  of  this  proceeding  he  is  merely  described  as  **  nuper  CoH  Pembrtk^ 

f  He  had  been  admitted,  May  17.  1676. 
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ment  well  on  any  question  pro  re  natd,  and  appear  more     CHAP 
learned  than  others  who  had  laid  in  a  larger  stock  of  law    ^^^^^^• 
over  which  they  had  less  command.     From  his  family  con- 
nectioDs  he  had  access  to  the  best  society,  and  he  kept  up  an 
intimate  acquaintance  with  poets  and  dramatists.     His  per- 
son was  handsome,  and  his  manners  were  prepossessing. 

He  was  called  to  the  bar  in  Michaelmas  1676,  when  Jeffreys  C*"ed  to 
was  Chief  Justice  of  the  King's  Bench,  and  Guildford  was 
Lord  Keeper.  There  had  been  great  anticipations  of  his 
snecesfl,  and  these  were  not  disappointed.  "  He  was  scarce 
sooner  admitted  to  plead  than  admired  for  his  pleading."  * 
Few  men  ever  rose  more  speedily  into  general  business.  He  Rupjd  rise. 
had  occasional  fits  of  dissipation,  and  he  very  rapidly  spent 
all  the  fees  he  received ;  but  he  was  generally  very  attentive 
to  the  affiurs  of  his  clients,  and  at  the  age  of  thirty  he  was 
rising  rapidly  to  the  top  of  his  profession.  He  now  obtained 
his  first  professional  dignity,  which  he  probably  valued  at  the 
time  more  highly  than  he  ever  did  any  that  followed  it ;  he 
was  elected  Recorder  of  Abingdon,  and  had  to  act  the  Judge 
in  the  presence  of  the  villagers,  among  whom  he  gamboled 
when  a  boy. 

Not  blind  to  the  errors  of  the  reign  of  James  II.,  he  had 
vfewed  with  great  aversion  what  he  long  continued  to  desig- 
nate "  the  usurpation  of  the  Dutch  Stadtholder,"  — but  seeing 
the  irresistible  combination  of  churchmen  and  dissenters  to 
expel  the  Popish  King,  he  perceived  that  all  opposition  to 
the  national  will  must  then  be  vain  and  mischievous,  and  he 
therefore  resolved  to  **  bide  his  time." 

He  would  have  nothing  to  do  with  the  Convention  Par-  His  con- 
liament,  although  he  might  have  had  a  seat  in  it  if  he  had  ^^^^f*.**'® 
pleased ;  but  seeing  the  re-action  so  speedily  begin,  —  when  a  tion.^ 
new  Pariiament  was  summoned  he  got  himself  returned  for 
Abingdon,  in  the  hope  of  doing  something  for  King  James, 
and,  at  all  events,  resolved  to  embarrass  the  new  government. 
He  took  the  oaths  of  allegiance  to  William  and  Mary  upon 
the  maxim   which  guided   the   conduct   of   "  downwright 
Shippen,"  and  many  other  adherents  of  the  Stuarts  who  were 


*  Gent.  Mag.  vol.  Ixv. 
VOL.  IV.  P  F 
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^  '    ing,  and  that  the  sin  of  taking  or  breaking  th^n  ky  upon 


CH  AR  considered  **  honourable  men,"  that  such  oaths  were  not  bind- 
ing, and  that  the  sin  of 
those  who  imposed  them* 
He  b  re-  He  made  his  maiden  speech  on  the  9th  of  April,  1690,  m 
parliament,  the  debate  on  the  bill  for  recognising  the  new  sovereign,  and 
confirming  the  acts  of  the  Convention  Parliament,  which  had 
sat  without  any  royal  summons*  He  could  not  directly  oppose 
the  bill,  but  he  tried  to  disparage  it,  from  the  manner  in  which 
it  was  framed,  and  he  boldly  said,  **  I  have  ever  thought  the 
monarchy  hereditary ;  and  by  this,  what  becomes  of  your 
entail?  "  —  (meaning  the  settlement  of  the  Crown).  "I  am 
not  satisfied  that  the  acts  of  the  Convention  of  1660  were 
binding  till  confirmed  by  a  parliament  summoned  by  a  lawful 
king."  • 
April  26.  When  the  bill  came  to  be  considered  which  required  an 
ifeoppoeei  ^^^  ^^  abjure  King  James  and  his  descendants,  Haroourt, 
the  Abju-  feeling  that  this  might  be  very  harassing  to  some  of  lus 
'»««>'>  »  »  friends  with  tender  consciences,  manfully  and  ably  opposed 
it  as  unnecessary,  tyrannical,  and  ineffectual  for  its  object. 
He  said,  ^^  You  have  already  the  oath  of  allegiance ;  and  if 
that  is  equivocated,  what  security  have  you  in  an  oath  of 
abjuration?  I  often  hear  that  we  have  a  powerful  enemy 
abroad,  and  that  there  is  a  necessity  to  unite  at  home.  This  will 
endanger  fomenting  and  increasing  jealousies.  I  will  discharge 
my  conscience,  however  I  may  be  mistaken.  Such  an  un- 
precedented oath  will  give  occasion  to  think  there  is  some 
radical  defect  in  the  government  which  is  to  be  so  supported 
by  such  extraordinary  expedients.  You  will  gain  no  ground 
by  it ;  you  will  make  enemies.  I  hope  there  wiU  be  no  re- 
flection upon  me  as  against  the  government,  because  I  am 
against  this  bill"  Sir  John  Mainwaring,  the  next  speaker, 
seems  to  allude  to  some  indiscreet  declaration  of  Harcourt  in 
private  company.  "  Suppose  you  have  a  member  within  these 
waUs  who  should  say,  ^  If  you  will  do  as  I  would  have  you^ 
send  away  King  William^  and  send  back  for  King  James.' ^ 
The  bill  passed,  which  remaining  unmodified,  I  am  ashamed 
to  say,  still  compels  us  to  abjure  upon  oath  any  allegiance  to 

•  5  Pari.  Hist  582.  t  5  Pari.  Hist.  596. 
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the  descendants  of  King  James  long  after  these  descendants,    chap. 
haye  become  extinct."  ♦  cxviii. 


He  next  stoutly  resisted  the  suspension  of  the  Habeas  ^   -j  gs. 
Corpus  act,  —  which  was  proposed  on  the  ground  of  plots  I690. 
against  the  government,  and  he  showed  how  speedily  and  Habeas* 
aptly  Tories  and  Whigs  could  change  their  language  as  they  Cot>ws 
were  in  opposition  or  in  office.     **  As  we  are  sent  here,"  said  Bill; 
he,  "  to  preserve  the  liberties  of  England,  so  there  is  no 
greater  security  for  them  than  this  act,  and  I  think  I  have 
acquitted  my  trust  very  ill  if  I  give  it  up.     You  struggled 
many  years  for  it :  you  obtained  it  in  times  which  we  are 
taught  to  look  back  upon  as  oppressive,  and  we  are  now  to 
be  deprived  of  it.     Suspending  it  thus,  on  every  frivolous 
pretence,  amounts  to  a  repeal.     At  this  particular  time,  now 
we  have  an  army  of  foreigners  in  our  bowels  (William's 
Dutch  guards),  we  should  rather  increase  our  liberties  than 
diminish  them."  f 

He  was  presently  in  such  keen  opposition, and  so  little  afraid  a.d.  1696. 
of  flying  in  the  face  of  the  Court,  that  when  the  **  Assassination 
Plot "  broke  out,  he  was  one  of  the  small  minority  of  common- 
ers who  refused  to  sign  the  voluntary  association  for  the 
defence  of  William's  person,  although  Lord  Chancellor  Somers 
erased  from  the  conmiission  of  the  peace  the  name  of  all 
magistrates  who  imitated  his  example. 

I  do  not  find  any  further  notice  of  his  speeches  in  the  House  And  the 
of  Commons  till  his  gallant  opposition  to  the  iniquitous  bill  atJinde/of 
for  the  attainder  of  Sir  John  Fenwick.  J     He  said,  "  This  Sir  John 
general  charge  of  treason  seems  a  great  hardship.     There  is     ^^"^^^  ' 
nothing  by  which  so  many  have  been  unjustly  taken  off,  as 
such  vague  allegations  in  indictments ;  and  the  grievance  was 
justly  considered  so  great,  that  in  your  bill  lately  passed  for 
I'egolating  trials  for  high  treason,  you  have  provided  that  the 
overt  acts  shall  be  specifically  laid,  with  time,  place,  and  cir- 

*  It  is  a  reproach  to  all  the  successive  administrations  which  have  governed 
the  country  since  the  death  of  the  Cardinal  of  York  that  the  abjuration  oath 
^  not  been  repealed  or  new-modelled.  As  we  are  living  happily  under  the 
Bxtb  Sovereign  of  the  House  of  Brunswick,  and  there  is  no  longer  a  disputed  sue- 
c«anon,  I  think  it  would  be  more  for  the  dignity  of  the  Crown  to  return  to  the 
uieient  practice  of  testifying  the  duty  of  the  subject  by  simply  taking  the  oath 
of  allegiance. 

t  5  P.  H.  606.  t  See  ante,  p.  271. 
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CHAP,     cumstances.     This  is  a  bill  to  deprive  an  individual  of  the 

benefit  of  a  general  law,  which  you  allow  to  be  necessary  for 

the  protection  of  innocence.  This  is  called  a  trial,  and  we  are 
said  to  be  the  judges.  I  know  no  trial  for  treason  but  what 
is  confirmed  by  Magna  Charta  —  per  judicium  parium^  by  a 
jury,  which  is  every  Englishman's  birthright,  and  is  always 
esteemed  one  of  our  darling  privileges :  but  if  it  be  a  trial,  it 
is  a  pretty  strange  one,  where  the  person  who  stands  upon 
his  trial  hath  a  chance  to  be  hanged,  but  none  to  be  saved.  I 
cannot  tell  under  what  character  to  consider  ourselves,  whether 
we  are  judges  or  jurymen  :  I  never  before  heard  of  a  judge, 
I  am  sure,  nor  of  a  juryman,  but  he  was  always  upon  his 
oath :  I  never  yet  heard  of  a  judge  but  had  power  to  examine 
witnesses  upon  oath :  I  never  heard  of  a  judge  but  had  power 
to  save  the  innocent  as  well  as  to  condemn  the  guilty.  Have 
we  this  power  ?  If  you  were  satisfied  of  the  innocence  of  the 
accused,  you  must  remand  him  to  Newgate  to  be  subject  to 
another  trial,  if  his  prosecutors  so  please.  Again,  if  I  am  a 
judge  in  this  case,  ought  I  not  to  be  governed  by  the  rules  of 
evidence  which  are  the  rules  of  law ;  and  the  very  foundation 
of  the  bill  is  that  by  the  rules  of  evidence  and  of  law  he 
cannot  be  lawfully  convicted?  It  is  said  we  have  a  discretion; 
but  my  Lord  Chief  Justice  Coke  says,  *  a  judge's  discretion 
is  discemere  per  legem  ;'  and  on  another  occasion,  that  *  a  judge 
is  to  be  guided  by  the  straight  line  of  law,  and  not  by  the 
crooked  cord  of  discretion.'  The  practice  of  Westminster  Hall 
is  talked  of  with  some  disdain,  as  if  there  they  only  look  for 
reason  In  what  is  the  rule :  but  let  me  tell  you,  there  the  rule 
is  laid  down  because  it  is  reason  —  reason  approved  by  long 
experience ;  and  therefore  it  is  a  rule.  To  tell  me  the  govern- 
ment is  in  danger,  and  that  the  fate  of  England  and  of  Europe 
depends  upon  this  bUl,  is  certainly  rather  offered  to  amuse 
than  to  convince.  Although  I  have  no  acquaintance  of 
Sir  John  Fenwick,  from  the  account  I  receive  of  him  he 
cannot,  from  his  capacity,  be  very  formidable  to  any  govern- 
ment. At  any  rate  he  is  your  prisoner,  and  you  have  the 
power  of  detaining  him  as  long  a£  you  please  in  close  custody. 
God  forbid  we  should  live  under  a  government  which  cannot 
subsist  without  taking  away  the  life  of  an  unfortunate  gen- 
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tleman  contrary  to  the  rules  of  law!   You  say  you  are  of    chap. 
opinion  he  is  guilty,  and  that  is  enough.     If  the  opinion  of  ____ 
those  who  condenm  will  justify  the  condemnation,  let  us  no 
longer  call  the  yerdicts  against  Cornish,  Sydney,  and  Russell, 
murders  by  a  perversion  of  the  rules  of  law  in  violation  of 
the  principles  of  justice."  * 

The  only  other  occasion  on  which  Harcourt  is  recorded  as  ^®  <^'*°- 
having  made  a  great  display  in  the  House  of  Commons,  impeach- 
during  the  reign  of  King  William,  was  upon  the  impeach-  l?*j^  °^ 
ment  of  Lord  Somers,  which  seems  to  have  been  entirely  Somers. 
under  his  direction.  He  conducted  it  at  first  very  skilfully. 
The  Ex-chancellor  having  made  his  powerful  speech  in 
his  own  defence  in  the  House  of  Commons,  the  Tories  were 
in  great  apprehension  that  there  might  be  a  division  soon  after 
he  had  concluded,  and  Harcourt  starting  up,  made  a  most 
taunting,  stinging  attack  on  the  Whigs  and  their  leader. 
Walpole,  wary,  though  inexperienced,  avoided  the  snare,  and 
was  for  an  inmiediate  division.  But"Cowper's  indignation 
moved  him  to  reply,  which  occasioned  the  prolongation  of 
the  debate, — at  the  end  of  which  what  had  been  significantly 
and  fully  urged  by  Lord  Somers  was  in  a  great  measure  for- 
gotten. But  had  the  impetuous  zeal  of  his  friends  been 
restruned,  and  his  enemies  been  permitted  to  proceed  without 
interruption  as  long  as  they  thought  fit,  Walpole  apprehended 
they  would  not  have  ventured  to  divide  the  House."  The 
impeachment  being  carried,  after  a  very  protracted  debate, 
by  a  majority  of  ten,  it  was  ordered  that  Mr.  Simon  Har- 
court should  present  it  at  the  bar  of  the  House  of  Lords  in 
tiie  name  of  the  House  of  Commons  and  of  all  the  Commons 
of  England. 

I  think  he  is  much  to  be  censured  afterwards  in  framing 
the  articles  that,  instead  of  confining  himself  to  the  blank 
commission  clandestinely  sealed,  for  negotiating  the  Partition 
Treaty,  and  the  clandestine  ratification  of  that  Treaty,  he 
introduced  a  number  of  frivolous  and  groundless  charges.  I 
Hkewise  think  that  although  he  knew  he  should  bring  the 
case  before  a  hostile  tribunal,  there  being  a  Whig  majority 


•  5  Pari.  Hist.  1016.  1032.  1067.  1135. 

t  Cox's  Sir  R.  Walpole,  L  22.;  5  Pari.  Hist.  1246. 
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in  the  Lords^  and  that  there  would  probably  be  an  acquittal, 
whatever  evidence  he  might  adduce,  —  he  acted  injudidously 
in  allowing  the  case  to  go  off  upon  the  quarrel  between  the 
two  Houses,  as  to  the  manner  in  which  the  trial  should  be 
conducted.  By  the  unprecedented  demand  which  he  made 
at  the  conference  of  "  a  joint  committee  to  arrange  the  preli- 
minariee"  he  put  the  Commons  in  the  wrong,  and  gave 
ground  for  contending  that  he  was  unwilling  to  proceed,  be- 
cause he  felt  that  no  part  of  the  charges  was  maintainable, 
and  that  the  prosecution  was  instituted  merely  from  party 
malevolence.  Nevertheless  he  was  higher  in  favour  than 
ever  with  his  own  party ;  and  as  at  this  time  they  had  a  com- 
plete ascendancy  in  the  House  of  Commons,  and  the  unfor- 
tunate result  of  the  Partition  Treaties  had  brought  a  load  of 
unpopularity  on  the  Whigs,  it  was  expected  that  he  wodd 
on  the  first  vacancy  be  made  Attorney  or  Solicitor  General, 
or  be  promoted  to  some  higher  office.  He  had  contrived  to 
remain  on  friendly  terms,  and  to  be  trusted  by  both  sections 
of  the  Tories,  —  by  those  who  were  engaged  in  active  corre- 
spondence with  St.  Germaine's,  and  those  who  were  willing  to 
serve  under  William,  they  themselves  having  as  ministers  to 
take  charge  of  the  church  and  the  prerogative.  * 

All  his  hopes  were  dashed  by  the  reaction  in  favour  of  the 
Whigs,  when  Louis  XIV.,  on  the  death  of  James  IL,  pro- 


*  It  is  clear,  from  Vernon*s  correspondence,  that  there  was  at  this  time  a 
great  desire  to  bring  Harcourt  into  office.  May  SI.  1700.  **  Some  press  for 
Mr.  Harcourt  being  made  Solicitor  GeneraL"  May  25.  1700.  **  It  is  certain 
that  my  Lord  Coningsby  would  be  glad  to  see  Mr.  Harcourt,  and  I  know  not 
whom  besides,  brought  into  places."  Jan  13.  1701.  **  The  King  has  been 
pressed  that  Mr.  Solicitor  should  be  brought  upon  the  bench,  to  make  room  for 
Mr.  Harcourt  to  succeed  him.**  Jan.  22.  1701.  *<  We  talked,  likewise,  about 
Mr.  Harcourt,  whom  they  would  make  Solicitor  by  removing  Sir  John  Hawles 
to  be  a  Judge.  I  desired  him  to  consider  what  they  would  gain  by  such  a 
step ;  that  I  always  understood  it  was  his  opinion  that  the  Whigs  should  not  be 
made  desperate  ;  and  I  asked  him  if  any  one  act  could  go  further  towards  it 
than  by  giving  the  first  preferment  to  Mr.  Harcourt ;  and  that  not  in  a  very 
natural  way,  since  the  Solicitor  had  no  inclination  to  be  removed.**  —  lb.  88. 

Shortly  before  he  had  been  exposed  to  great  peril,  having  fidlen  among 
thieves  (whether  they  were  Whigs,  is  not  stated);  but  he  bad  the  good  luck  to 
escape  with  his  life,  and  to  recover  his  property.  The  adventure  is  thus  grs* 
phically  related  in  the  "  London  Post  **  of  1st  June,  1700. — **  Two  days  sgo,  Mr. 
Simon  Harcourt,  a  lawyer  of  the  Temple,  coming  to  town  in  his  coach,  was 
robbed  by  two  highwaymen  on  Hounslow  Heath  of  50/L,  his  watch,  and  what- 
ever they  could  find  valuable  about  him ;  which,  being  perceived  by  a  country- 
tran  on  horseback,  he  dogged  them  to  a  distance,  and  they  taking  notice  thereof 
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claimed  the  Pretender — undertakins^  to  restore  him  by  a     CHAP. 
French  force :  —  and  a  Whig  Houee   of  Commons  being 
returned,  the  King's  speech  was  written  by  Lord  Somers, 
about  to  be  restored  to  the  Great  Seal.     But  there  was  a  ^'"-  *^^- 
rtill  more  sudden  change  in  his  favour  when,  on  the  death  of  j^^^u 
William  III.,  Anne  chased  all  the  Whigs  from  her  Court,  1702. 
and  put  herself  into  the  hands  of  Marlborough  and  Godol- 
phin,  believing  that  they  would  ever  be  true  to  the  High 
Church  cause.       Still   his    good  fortune    continued  when 
ber  first  House  of  Commons  was  ready  to  second  her  in 
putting  down  the  Dissenters,  and  doing  every  thing  that  might 
tend  to  crush  the  Whig  party  for  ever. 

It  is  believed  that  Harcourt  might  now  have  had  the 
Great  Seal  if  he  had  liked ;  but  he  had  been  very  careless 
about  money  matters,  and  he  was  not  rich  enough  to  sacrifice 
his  practice  at  the  bar  and  to  run  the  risk  of  speedily  losing 
his  office.  He  therefore  preferred  waiting  till  he  might 
become  a  law  officer  of  the  Crown,  —  and  old  Sir  Nathan 
Wright  was  continued  in  office  to  the  great  joy  of  the 
Queen  and  the  Church,  —  the  Ministers  having  the  satis- 
fiicticm  to  know  that  he  could  be  removed  at  any  time  when 
it  might  be  convenient  to  make  a  vacancy. 

On   the    2d    of    June  following,    Harcourt  was  made  Heismmde 
Solicitor  General,  in  the  room  of  Sir  John  Hawles,  and  Solicitor 

,  ,  ,  General, 

received  the  honour  of  knighthood,  the  Queen  expressing  and  after- 
great  satisfaction  that  she  had  in  her  service  a  lawyer  whose  ^[^"n^y 
principles  she  so  much  approved.*     She  was  not  unaware  of  General, 
his  Jacobitish  propensities,  which  in  private  society  he  was 
at  no  great  pains   to   conceal;  but   she   too   was   a  great 
admurer  of  the  doctrine  of  **  divine  right,"  if  she  could  have 
reconciled  it  with  her  own  title,  and  she  secretly  wished  that 

turned  and  rid  up  towards  him ;  upon  which,  he  counterfeiting  the  drunkard,  rid 
forward,  making  antic  gestures ;  and  being  come  up  with  them,  spoke  as  if  he 
clipped  the  King*s  Engliah  with  having  drunk  too  much,  and  asked  them  to 
<lrink  a  pot,  offering  to  treat  them  if  they  would  but  drink  with  him :  wbere- 
npon  they  believing  him  to  be  really  drunk,  left  him,  and  went  forward  again, 
and  be  still  fcrilowed  them  till  they  came  to  Cue  (Kew)  ferry,  and  when  they 
were  in  the  boat  discovered  them,  so  that  they  were  both  seized  and  committed ; 
by  which  means  the  gentleman  got  again  all  they  had  taken  from  him." 

*  Burnet  says :  *'  Harcourt,  and  several  others  who  had  during  the  last  reign 
expressed  the  most  violent  and  unrelenting  aversion  to  the  whole  administration, 
were  now  put  into  good  posts.'* —  iv.  433. 
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CHAP,     it  might  previdl  after  the  single  deviation  in  her  favour 
'^  during  her  own  life.     As  a  mark  of  her  special  good  will, 


she  invited  Mr.  Solicitor  to  attend  her  on  a  visit  she  imme- 
diately after  made  to  the  University  of  Oxford,  where 
they  rapturously  received  her  as  the  daughter  of  James  XL, 
forgetting  for  the  moment  that  she  had  a  "  brother  over  the 
1702.^  water."  Sir  Simon,  for  having  so  strenuously  advocated  the 
orthodox  doctrines  of  the  High  Church,  both  ecclesiastical 
and  political,  now  received  amidst  tremendous  applause  the 
honorary  degree  of  Doctor  of  Laws. 

He  continued  under  Godolphin  and  Marlborough,  Soli- 
citor  General    five    years,  and    Attorney   General    for  a 
year  and  a  half  longer  * ;  but  he  had  the  mortification  to 
see   the  administration   become  gradually  more   Whiggish, 
till  at  last,  in  1708,  he  resigned,  with  Harley  and  St.  John. 
During  the  early  part  of  this  period  he  took  an  active  part 
in  supporting  government  measures  in  the  House  of  Com- 
mons, though   latterly  he   with   sulkiness  confined  himself 
to  the  discharge   of  his   official   duties.      The  Bill  against 
occasional  conformity  had  his  eager  support ;  and  when  the 
conference  upon  the  subject  took   place  between  the  two 
Dec.  16.       Houses,   he   was   the   chief   manager  on   the  part  of  the 
Hb^^n-      Commons,— contending  "that  if  a  national  Church  be  ne- 
duct  white    cessary,  which   the  Lords   did   not   venture   to  deny,  the 
officer  of      ^°'y  effectual   way  to   preserve   it  is  by  keeping  the  civil 
tiie  Crown,  power  in  the  hands  of  those  whose  practice  and  principles 

are  conformable  to  it."  f 

A.  D.  1703.         In   the  following  year  he   conducted   a  prosecution,  of 

pr"os^ution   ^hich   the   High    Church  party   have  the   chief  disgrace, 

of  Daniel     although.  Strange  to  say,  it  was  applauded  by  a  considerable 

De  Foe.       scctiou   of   bigoted   dissenters.       Sacheverell  beginning  to 

preach  the  course  of  sermons  which  at  last  brought  him  into 

such  notoriety,  had  lately,  with  great  applause,  announced 

from  the  pulpit  to  the  enlightened  university  of  Oxford,  that 

the  priest  could  not  be  a  true  son  of  the  Church  who  did  not 

hang  out  "  the  bloody  flag  and  banner  of  defiance  "  against 

•  He  was  appointed  Attorney  General  25th  April,  1707. 
t  6  Pari.  HUt.  73. 
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fdi  who  questioned  her  doctrines  or  her  discipline.      This     chap. 

discourse  being  hawked  about  in  the  streets  for  two  pence,  ' 

was  very  generally  read,  and  was  making  a  very  deep  im- 
pression on  the  public  mind.  The  celebrated  Daniel  De 
Foe,  one  of  the  greatest  literary  geniuses  the  island  of  Great 
Britain  has  ever  produced,  at  this  period  of  his  checkered 
career,  carrying  on  a  prosperous  trade,  and  keeping  his  coach, 
was  roused  by  the  love  of  civil  and  religious  liberty,  which 
ever  burned  in  his  bosom,  and  saying  that  "  he  would  make 
an  effort  to  stay  the  plague,"  wrote  and  published  anony- 
mously his  celebrated  tract  entitled  "  The  shortest  Way  with 
the  Dissenters."  It  affected  to  personate  the  opinions  and 
style  of  the  most  furious  of  the  ultra  High  Churchmen,  and 
to  set  forth,  with  perfect  gravity  and  earnestness,  the  extreme 
of  the  ferocious  intolerance  to  which  their  views  and  wishes 
tended.  A  finer  specimen  of  serious  irony  is  not  to  be  found 
in  our  language,  and  it  may  be  placed  by  the  side  of  Swift's 
"Argument  against  the  Abolition  of  Christianity."  "'Tis 
in  vain,"  said  he,  "  to  trifle  in  this  matter.  We  can  never 
enjoy  a  settled,  uninterrupted  union  in  this  nation  till  the 
spirit  of  Whiggism,  faction  and  schism  is  melted  down  like 
the  old  money.  Here  is  the  opportunity  to  secure  the 
Church,  and  to  destroy  her  enemies.  I  do  not  prescribe  fire 
and  faggot,  but,  *  Delenda  est  Carthago.'*  They  are  to  be  rooted 
out  of  this  nation  if  ever  we  will  live  in  peace  and  serve 
God.  The  light  foolish  handling  of  them  by  fines  is  their 
glory  and  advantage.  If  the  gallowsy  instead  of  the  compter ^ 
and  the  galley Sy  instead  of  Xkejijies^  were  the  reward  of  going 
to  a  conventicle,  there  would  not  be  so  many  sufferers.  The 
spirit  of  martyrdom  is  over.  They  that  will  go  to  church 
to  be  chosen  sheriffs  and  mayors  *,  will  go  to  forty  churches 
rather  than  be  hanged."  Such  was  the  existing  state  of 
society,  that  for  some  time  both  sides  were  taken  in.  Timid 
non-conformists  were  struck  with  the  dread  of  coming  per- 
secution ;  valorous  supporters  of  the  divine  obligation  of  im- 
podng  episcopacy  on  all  Christians  loudly  shouted  applause. 

*  This  refers  to  occasional  conformity,  which  had  given  rise  to  the  contro- 
versy. 
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CHAP.  A  Cambridge  fellow  wrote  to  thank  his  London  bookseller 
'  for  sending  down  snch  an  excellent  treatise,  which  was  con- 
sidered in  the  combination  rooms  there,  next  after  the  Holy 
Bible  and  the  Church  Liturgy,  the  most  valuable  book  ever 
printed  I  But  when  the  hoax  was  discovered,  both  portiefl 
were  equally  in  a  rage  against  the  unlucky  author;  and 
when  his  name  was  discovered,  there  was  a  general  cry  that 
he  should  be  pilloried.  In  this  the  Presbyterian  fanatics 
joined,  because  they  owed  him  a  grudge  for  having  on 
former  occasions  ventured  to  laugh  at  some  of  their  ab- 
surdities. They  pretended  to  say  that  such  a  pamphlet  was 
a  scurrilous  irreverence  to  religion  and  authority,  and  they 
would  have  none-  of  it.  Nay,  a  puritanical  colonel  said, 
*^he'd  undertake  to  be  hangman  rather  than  the  anthor 
should  want  a  pass  out  of  the  world."  Lord  Nottingham, 
the  head  of  the  high  church  party,  rejoiced  in  this  oppor- 
tunity to  punish  a  man  who  had  been  a  C(mstant  assidlant 
since  the  beginning  of  William's  reign,  and  Godolphin  bemg 
unable  to  resist  a  proposal  so  agreeable  to  the  Queen 
(although  at  the  instigation  of  Harley  she  afterwards  took 
the  same  man  into  favoiu*),  a  reward  of  SOL  was  offsred  for 
the  apprehension  of  "  Daniel  De  Foe,  suspected  of  pub- 
lishing a  blasphemous  libel."  The  Attomey-Greneral  was 
ordered  to  prosecute  him. 

It  would  well  have  become  Harcourt  (himself  a  wit) 
to  have  refused  to  treat  as  a  criminal,  for  penning  a  mere 
jeu  (Tesprity  one  who,  although  he  had  not  yet  Iwd  the 
foundation  of  his  immortality  by  writing  ^*  Robinscm 
Crusoe,"  or  "  The  History  of  the  Plague  of  London," 
had,  in  his  "  Review,"  and  other  publications,  given 
proof  of  the  most  lively  invention,  and  of  great  mastery  over 
the  English  language ;  but  I  am  sorry  to  say  that  Mr.  At- 
torney engaged  in  the  prosecution  with  great  zeal  and  ani- 
mosity. Daniel  surrendered  himself  to  save  his  printer  and 
bookseller,  who  had  been  cast  into  prison,  and  in  July,  1703, 
he  took  his  trial  at  the  Old  Bailey,  being  placed  like  a  felon 
in  the  dock.  Speaker  Onslow  (I  think  rather  harshly)  de- 
scribes Harcourt  as  "  a  man  very  able,  but  without  shame." 
On  this  occasion  he  deserved  that  character.     He  attended 
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in  person,  made  a  most  inflamed  statement  of  the  case  to  the  CHAP, 
jury,  and  tried  to  stir  up  their  religious  prejudices  against  ^^^^^^• 
the  defendant,  insinuating  that  the  man  who  could  so  play 
with  sacred  things  could  be  little  better  than  an  infidel. 
But  the  legal  crime  charged  was  an  attack  upon  the  Queen's 
ministers,  whose  conduct,  it  was  pretended,  was  evidently  cen- 
sured by  this  libeller,  and  whom  he  must  be  taken  to  have 
wished  to  bring  into  disrepute.  Mr.  Attorney  brought 
forward  his  favourite  doctrine,  that  ^*  he  was  entitled,  and  in 
duty  bound,  to  prosecute  every  man  who  should  assert  any 
power  in  the  people  to  call  their  governors  to  account,"  —  a 
doctrine  sanctioned  by  what  was  laid  down  by  the  great 
Holt  in  Tutchin's  case,  ^^  that  no  man  might  lawfully  publish 
a  writing  reflecting  on  the  government,  or  even  upon  the 
ampacity  or  fitness  of  any  one  employed  in  it." 

In  ^toying  publication  there  was  a  difficulty,  which  was  sur- 
mounted by  a  stratagem  (I  hope  and  believe)  without  the  privity 
of  Harcourt ;  for  though  eager  to  obtain  a  conviction  to  please 
the  high  church  party,  of  which  he  was  considered  the  great 
champion,  he  was  not,  like  the  Biches  of  a  former  century, 
ready  to  resort  to  any  dishonourable  means  to  rescue  the  law 
officers  of  the  Crown  from  the  disgrace  of  failing  in  a  state 
prosecution.  But  as  De  Foe  afterwards  declared  (and  there 
can  be  no  doubt  of  the  fact)  he  was  induced  to  admit  the 
publication  of  the  alleged  libel  by  a  private  assurance  given 
him  in  court,  "  that  a  high  influence  was  not  indisposed  to 
protect  him," — by  which  he  was  to  understand  that  if  he 
were  found  guilty,  any  punishment  awarded  against  him 
would  be  remitted  by  the  Queen.  Short  work  was  then 
made  of  it ;  for  the  Judge  said  "  there  could  be  no  doubt 
that  the  pamphlet  was  a  wicked  libel,"  and  the  jury,  without 
leaving  the  box,  found  a  verdict  of  guilty,  Mr.  Attorney 
instantly  prayed  judgment,  and  the  judges,  who,  happily 
for  them,  are  forgotten,  sentenced  him  whose  name  will 
be  remembered  with  affection  as  long  as  our  nation  or 
language  remains,  "  to  pay  a  fine  of  200  marks,  to  be  im- 
prisoned during  the  Queen^s  pleasure^  to  stand  three  times  in 
the  pillory,  and  to  find  sureties  for  his  good  behaviour  for 
seven  years."     He  returned  to  his  cell  in  the  firm  belief  that 
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CHAP,     he  was  forthwith  to  be  pardoned  and  liberated,  but  he  was 

CXVIII 

^  told  next  day  that  he  must  prepare  to  undergo  his  punish- 

De  Foe's  ment.  Undismayed  he  sat  down,  and  composed  his  most 
hymn  to  the  felicitous  poetical  effusion,  entitled  **AHymn  to  the  Pil- 
lory," with  a  view  to  be  revenged  of  his  prosecutors.  The 
following  stanza  is  evidently  aimed  at  the  Attorney-Greneral, 
whom  he  suspected,  however  unjustly,  of  having  deceived 
him :  — 

**  Tell  tbem  the  men  that  placed  him  here 
Are  scandals  to  the  times : 
Are  at  a  loss  to  find  his  guilty 
And  eanH  commit  his  crimes,^ 

July  29.  This  was  published,  and  sold  in  thousands,  the  day  he 

De  Foe  in  stood  in  the  pillory  before  the  Royal  Exchange ;  and  it  was 
the  pillory,  in  every  body's  mouth  the  two  following  days,  when  he 
stood  in  the  pillory  in  Cheapside  and  at  Temple  Bar.  The 
mob  drank  the  health  of  De  Foe,  and  cursed  the  Attorney 
General.  The  culprit  was  pelted  with  roses,  and  covered 
with  garlands.  "  The  people  were  expected  to  treat  me  very 
ill,"  he  tells  us,  "  but  it  was  not  so.  On  the  contrary,  they 
wished  those  who  had  set  me  there  placed  in  my  room,  and 
expressed  their  affections  by  loud  shouts  and  acclamations 
when  I  was  taken  down."  There  was  no  foundation  for  the 
report  that  his  ears  were  cut  off";  and  I  believe  that  there 
had  been  no  instance  of  mutilation  or  branding,  as  a  punish- 
ment for  libellers,  since  the  abolition  of  the  Star  Chamber ; 
at  any  rate,  none  since  the  Revolution ;  yet  Pope,  himself 
the  most  vindictive  of  libellers,  chose  to  introduce  this  most 
benevolent  man,  as  well  as  fine  writer,  into  the  Dunciad, 
coupled  with  a  rascal  who  lived  by  lying, — in  the  well-known 
distich :  — 

**  Earless  on  high  stood  unabash*d  Dz  Foe, 
And  Tutchin  flagrant  from  the  lash  below.** 

I  have  been  reluctantly  obliged  to  mention  this  prosecution, 
and  to  censure  Harcourt's  share  in  it,  but  we  must  chiefly 
blame  the  spirit  of  the  age  in  which  he  lived,  and  we  should 
remember  in  mitigation,  that  more  than  a  century  afterwards, 
and  in  our  own  generation,  sentence  of  th^  piDory  was  pro- 
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nounced  upon  Leigh  Hunt,  a  poet  admired  by  many,  and  on     CHAP. 
Lord  Cochrane,  admitted  by  all  to  be  one  of  the  most  gallant  ^^* 

and  skilful  officers  who  ever  adorned  the  nayal  service  of 
England,  neither  of  whom  had  committed  any  offence  de- 
serving punishment 

The  only  other  state  trial  in  which  Harcourt  was  engaged  The  lair  of 
was  that  of  Tutchin  for  publishing  the  "  Observator," — a  reign'of  * 
trial  discreditable  to  several  of  the  parties  concerned  in  it — I  Q"*©" 
am  sorry  to  say,  including  Chief  Justice  Holt,  who  on  this  a.  d.  i704. 
occasion  laid  down  law  which,  if  acted  upon,  would  be  fatal 
to  the  press,  and  indeed  to  public  liberty.  The  defendant's 
counsel  having  attempted  to  put  an  innocent  construction  on 
some  parts  of  the  alleged  libel,  Mr.  Solicitor  Harcourt  thus 
interposes: — "  But  Mr.  Montague  says  nothing  of  *  the  pre^ 
Togative  the  people  have  that  the  representatives  are  the  judges 
of  the  mal-^dministration  of  their  governors ;  that  they  can 
call  them  to  account,  and  can  appoint  such  to  wear  the  Crown 
who  are  fittest  for  government y — he  passes  by  all  this  scan- 
dalous matter." — Montague,  "  I  did  so,  Mr.  Solicitor,  and  I 
did  it  on  purpose,  because  I  look  upon  it  as  a  matter  not 
proper  for  you  and  me  to  talk  about  as  advocates  in  this 
place.  I  think  the  rights  of  the  prince  and  the  power  of 
the  people  too  high  topics  for  me  to  meddle  with." — 
Northeyy  A.  G.  "  I  am  surprised  to  hear  it  justified  here  by  a 
counsel  that  the  people  have  power  to  call  their  governors  to 
account.  I  will  always  prosecute  any  man  that  shall  assert 
such  doctrines."* — HoU,  C.J.  (to  the  jury).  "  This  is  a 
very  strange  doctrine  to  say,  it  is  not  a  libel — reflecting  on 
the  government — endeavouring  to  possess  the  people  that  the 
government  is  mal-administered  by  corrupt  persons.  To  say 
that  corrupt  persons  are  appointed  to  administer  affairs  is 
certainly  a  reflection  on  the  government.  If  writers  should 
not  be  called  to  account  for  possessing  the  people  with  an 
ill  opinion  of  the  government,  no  government  can  subsist. 
Now  you  are  to  consider  whether  those  words  I  have  read  to 
you  do  not  tend  to  beget  an  ill  opinion  of  the  administration 
of  the  government?   To  tell  us  that  *  those  who  are  employed 

♦    14  St  Tr.  1122. 
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CHAP,     know  nothinsr  of  the  matter,  and  thoee  who  do  know  are  not 

CXVIII 

1   employed, — that  men  are  not  adapted  to  offices  but  offices  to 

men  out  of  a  particular  r^ard  to  their  interest  and  not  to 
their  fitness  for  the  places,' — this  is  the  purport  of  these 
papers."*  The  defendant  was  found  guilty,  but  on  aocoant 
of  some  informality  the  verdict  was  set  aside,  and  the  public 
was  so  much  scandalised  by  the  prosecation  that  by  Har- 
court's  advice  it  was  dropped,  f 
Part  uken  When  the  great  case  of  privil^e  arose  out  of  the  Ayles- 
court  hithe  ^^^  election,  the  House  of  Commons  was  chiefly  guided  by 
Aylesbury  the  advicc  of  Harcourt,  and  to  enable  the  Tory  majcmty 
which  then  bore  tyrannical  sway  to  dispose  of  seats  as  they 
thought  fit,  he  very  improperly  proposed  the  resolutions 
^^  that  no  action  could  be  brought  against  a  returning  officer 
by  an  elector,"  and  "  that  the  judgment  of  the  House  of  Lords 
determining  that  such  an  action  was  maintidnable  amounted  to 
a  breach  of  the  privileges  of  the  Commons," — by  which  extra- 
vagant resolutions  those  privileges  received  the  deepest  woond 
ever  infficted  upon  them.  Yet  I  cannot  but  admire  the  sphrit 
with  which  he  conducted  the  whole  affair — not  hesitating  to 
come  into  direct  collision  with  the  Judges  and  the  House  of 
Lords,  whatever  might  be  the  consequence.  Some  of  his 
sentiments  respecting  actions  brought  in  violation  of  the  jost 
privileges  of  either  House  I  entirely  approve  of,  and  I  wish 
that  they  had  been,  and  that  they  may  be,  acted  upon:— 
^^Principits  obsta  ;  never  let  your  disease  grow  to  such  a  head 
as  to  put  you  on  the  necessity  of  complaining  of  a  judgment 
of  the  Lords,  but  rather  check  it  in  its  infimcy.  If  an  action 
should  be  brought  against  the  Speaker  or  the  Serjeant-at- 
arms  for  obeying  your  commands,  ought  we  to  sit  still  here 
to  see  what  they  will  do  in  the  Courts  below,  and  afterwards 
wait  for  the  event  in  the  House  of  Lords  by  writ  of  error? 
The  law  of  parliament  is  above  the  Judges  of  the  Conunon 
Law ;  it  is  alieni  fori.  If  you  will  induce  any  person  to  go 
into  Westminster  Hall  and  to  bring  an  action  to  question 

♦  14  St.  Tr.  1128. 

f  But  Lynch  law  was  more  efTectual  against  Tutchin.  For  another  libel* 
he  was  cruelly  Waten  by  ruffians,  and  lost  his  life.  14  St.  Tr.  ISOa  He  is 
immortalised  in  the  Dunciad. 
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your  rights,  a  jury  may  find  a  verdict  that  you  have  no  such     CHAP. 

rights,  and  judgment  shall  be  given  accordingly.     Does  not  * 

this  submit  your  proceedings  to  the  examination  and  censure 
of  inferior  Courts,  and  may  it  not  soon  confine  you  to  such 
{Hrivileges  as  the  other  House  of  Parliament,  as  the  Supreme 
Court  of  error,  may  be  pleased  to  accord  to  you  ?"*  But  in 
this  controversy  I  am  bound  to  say  that  I  think  Somers, 
Cowper,  and  the  Whig  lawyers  upon  the  whole,  deserved  more 
praise  than  those  who  for  party  purposes  brought  such  odium 
upon  parliamentary  privilege. 

In  the  beginning  of  the  year  1707  Harcourt  acquired  much  His  merit 
credit  by  the  nuinner  in  which,  to  cut  off  long  debates,  he  [he  Bm^for 
framed  the  Bill  for  the  Union  between  England  and  Scotland,  *^.®  "^'* 
— whereby  all  the  articles  which  the  Commissioners  had  agreed  land, 
upon  were  recited  in  the  preamble,  and  enacted  by  a  single 
clause.  ^^  This  put  those  upon  great  difficulties  who  had 
resolved  to  object  to  several  articles,  and  to  insist  on  de- 
numding  some  alterations  in  them,  for  they  could  not  come 
at  any  debate  about  them:  they  could  not  object  to  the 
recital,  it  being  merely  matter  of  fact,  and  they  had  not 
strength  enough  to  oppose  the  general  enacting  clause,  nor 
was  it  easy  to  come  at  particulars  and  to  offer  provisoes 
relating  to  them.  It  passed  through  the  House  of  Commons 
before  those  who  intended  to  oppose  it  had  recovered  them- 
selves out  of  the  surprise  under  which  the  form  it  was  drawn 
m  had  put  them."f  He  did  not  speak  upon  the  subject 
himself,  and  his  name  does  not  occur  in  the  Parliamentary 
debates,  after  the  discussions  which  arose  out  of  the  case  of 
Ashby  V.  White,  till  he  was  once  more  an  opposition  leader.  % 
When  upon  the  death  of  Prince  George,  Lord  Somers  was 
made  President   of  the  Council  and  the  Cabinet   became 


•  6  Pari.  Hist.,  264—267.  t  4  Burnet,  176. 

I  However,  there  seems  reason  to  think  that  in  this  interval  he  delivered 
speeches  which  are  lost,  sometimes  against  the  measures  of  the  government. 
Swift,  in  his  *<  Memoirs  relating  to  the  Change  in  Queen  Anne's  Ministry," 
when  speaking  of  the  Whigs  who  joined  the  government  in  1705,  says :  "  Upon 
the  admission  of  these  men  into  employment,  the  Court  soon  ran  into  extremity 
of  low  church  measures ;  and  although  in  the  House  of  Commons  Mr.  Harley, 
Sir  Simon  Harcourt^  Mr.  St.  John,  and  some  others  made  great  and  bold  stands 
in  defence  of  the  constitution,  yet  they  were  always  borne  down  by  a  ma- 
jority." 
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charges  as 
chairnian  of 
Quarter 
Sessions. 


He  is  un- 
justly de- 
prived of 
his  seat  for 
Abingdon. 

A.  D.  1705. 


entirely  Whig^  he  justly  thought  it  inconsisteiit  with  Us 
dignity  to  serve  them,  and  he  resigned  the  office  of  Attorney 
General*,  being  succeeded  by  a  good  Whig,  Sir  Jam^  Mon- 
tague, brother  of  Lord  Halifax,  f 

While  Solicitor  and  Attorney  General,  he  had  tried  to 
prop  up  the  administration  in  a  manner  that  seems  strange 
to  a  modern  law  officer  of  the  Crown.  He  acted  as  chairman 
of  the  Quarter  Sessions  for  the  county  of  Bucks,  and  quar- 
terly in  charging  the  Grand  Jury  delivered  a  pan^yric 
upon  the  government.  His  MS.  notes  of  several  of  these 
addresses  are  preserved  in  the  British  Museum,  and  a  few 
sentences  from  one  of  them  may  be  amusing: — ^^  How  much 
happier  are  we,  gentlemen,  than  our  neighbours,  who  groan 
under  insupportable  miseries  even  to  the  last  degree  ol 
slavery,  while  we  live  in  ease  and  hospitality,  and  eat  the 
fruit  of  our  own  vine.  As,  gentlemen,  we  are  blessed  with 
such  good  laws,  so  we  are  under  the  most  auspidous  reign  of 
the  best  of  Queens  (whom  God  long  preserve!), — a  Queen 
who  will  impartially  put  them  in  execution, — a  Queen  who 
is  a  zealous  professor  of  the  religion  of  the  Church  of  England 
as  established  by  law,  and  will  always  be  a  promoter  of  its 
honour  and  interest,  and  a  Queen  who  wishes  from  the  v^y 
bottom  of  her  breast  there  were  no  separatists  from  it  in  her 
dominions." 

He  was  now  to  be  the  victim  of  such  a  faction  as  in  s 
former  parliament  he  had  led  on  to  acts  of  partiality  and 
violence.  At  the  general  election  which  followed  the  late 
changes,  the  Whigs  gained  a  decided  majority.  Sir  Simon 
Harcourt,  however,  was  again  returned  for  Abingdon,  the 
borough  which  he  had  long  represented,  and  in  which  his 
interest  was  still  unshaken.  But  Mr.  John  Hucks,  the 
beaten  Whig  candidate,  trusting  to  the  blind  support  of  his 
friends,  presented  a  petition  claiming  the  seat.  The  case, 
according  to  the  usage  which  prevailed  till  the  passing  of  the 
Grenville  Act,  was  heard  at  the  bar  of  the  House,  the  debate 

♦  *•  As  Harley  laid  down,  both  Harcourt,  then  Attorney  General,  Mansd. 
the  Comptroller  of  the  Household,  and  St.  John,  the  Secretary  at  War,  vent 
and  laid  down  with  him."  —  4  Burnet,  220. 

t  Tliis  change  took  place  21st  October,  1708.  Harcourt*s  resignation  vas 
enrolled  in  Chancery,  being  the  only  instance  of  that  nature  in  our  records. 
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lastixur  till  past  two  in  the  mominir,  as  there  was  an  intense     CHAP. 
V  P  .  CXVIIL 

desire  on  the  one  side  to  oust  the  sitting  Member,  and  on  the  ^^^^ 

other  to  saye  him*  Before  the  division  he  himself  thus 
spoke: — **  Whatever  the  determination  of  this  House  may 
be,  I  know  and  all  impartial  men  will  believe  that  I  am 
^rtkled  to  sit  as  representative  for  Abingdon  in  this  par- 
fiunent.  The  just  construction  of  the  charter,  as  it  has  been 
understood  and  acted  upon  for  150  years,  deprives  my  com- 
petitor of  the  shadow  of  a  right,  and,  even  upon  his  con- 
struction of  it,  I  have  still  a  majority  of  votes.  He  himself 
at  the  dose  of  the  poll  declared  that  he  had  not  offered  him- 
self with  any  hope  of  success,  and  it  was  not  till  he  had  seen 
that  his  party  had  fared  better  in  other  places,  that  he 
thought  of  petitioning.  But  what  a  mean  and  contemptible 
notion  must  he  entertain  of  this  House  ?  He  must  suppose 
Aat  you  are  to  be  awed  by  the  word  of  command  which  he 
thinks  may  be  ^ven  to  expel  me,  and  to  substitute  himself  in 
my  place  against  the  will  of  the  electors,  and  after  his  own 
oonfesfflon  that  he  was  fairly  defeated.  If  it  should  indeed 
be  declared  that  I  am  not  duly  elected,  I  shall  leave  this 
House,  feeling  deep  compassion  for  the  unfortunate  friends 
who  stay  behind  me,  for  they  must  be  destined  to  make  a 
e<»istant  but  ineffectual  struggle  against  fraud  and  folly. 
Whoever  suggested  this  petition,  believing  there  is  such  a 
parliament,  must  be  the  most  abandoned  wretch  in  the  world, 
who  has  long  quitted  all  notions  of  right  and  wrong,  all  sense 
of  truth  and  justice,  all  regard  for  honour  and  conscience. 
But  I  trust  it  will  be  found  he  makes  a  most  calumnious 
estimate  of  a  British  House  of  Commons.  The  Petition 
charges  me  personally  with  many  indirect  practices;  but  not 
an  attempt  has  been  made  to  prove  any  part  of  these  chaises, 
and  aU  who  know  me,  know  that  they  must  be  false.  As  to 
the  indirect  practices  of  my  agents — I  had  no  agents.  Till 
the  morning  of  the  election  I  knew  of  no  opposition,  and  I 
had  made  no  preparation  for  a  contest.  I  had  every  reason 
to  betieve  that  my  former  services  in  six  parliaments  had  met 
with  the  i^probation  of  the  great  bulk  of  my  constituents, 
and  that  they  were  willing  again  to  confide  to  me  the  high 
TOL,  rv.  G  G 
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Harcourt 

counsel  for 

Sacheve- 

rcll. 


trust  of  representing  them.*  The  electors  of  Abingdon 
were  not  influenced  by  the  solicitations,  menaces,  and  pro- 
mises used  against  me,  and  I  trust  their  example  will  be 
imitated  by  the  Members  of  this  House,  who  are  expected  to 
be  patterns  of  purity,  independence,  and  honour."  He  then 
bowed  and  withdrew,  and  the  division  took  place — when  the 
resolution  was  carried  by  a  considerable  majority,  that  "  Jrfm 
Hucks,  Esq.,  was  duly  elected  and  ought  to  haye  been 
returned  a  burgess  to  serve  in  the  present  parliament  £6r  the 
borough  of  Abingdon,  and  that  the  return  for  the  said 
borough  be  amended  by  substituting  the  name  of  the  said 
John    Hucks,   Esq.,    for    that    of    Sir    Simon   Harcourt, 

Knight^'t 

This  ceremony  was  accordingly  performed  next  day  by 

the  Clerk  of  the  Crown,  but  Harcourt  had  soon  ample  re- 
venge on  the  Whigs  by  becoming  leading  counsel  for  Dr. 
Sacheverell,  and  by  inflaming  the  nation  against  them  as 
the  enemies  of  the  church.  If  he  had  continued  a  member 
of  the  House  of  Commons,  his  mouth  would  have  been  closed 
as  soon  as  the  impeachment  was  voted. 

When  this  most  preposterous  and  ill-fated  prosecution 
came  to  a  hearing  in  Westminster  Hall,  the  chief  part  as- 
signed to  Harcourt  was  to  answer  the  first  article,  chaiging 
the  defendant  with  having,  in  his  sermon  at  St.  Paul's,  tra- 
duced the  Kevolution  and  denied  the  lawfulness  of  resistanoe. 
The  ground  of  defence  taken,  very  ably,  and,  I  think,  very 
satisfactorily,  was,  that  both  the  Church  of  England  and  the 
municipal  law  of  the  country  inculcate  obedience  to  the 
civil  magistrate,  and  that  cases  of  justifiable  resistance  are 
exceptions  to  the  rule,  which  are  implied,  and  cannot  possibly 
be  anticipated  or  defined.  Harcourt  introduced  a  little  &lse 
and  sophistical  reasoning,  by  saying  that  "there  was  no 
resistance  at  the  Revolution,  as  the  supreme  power  supposed 
to  be  resisted  is  in  this  country  vested  in  the  l^islaturc,  and 


*  He  was  Recorder  of  Abingdon,  and  seems  to  haye  been  a  great  faroorit* 
there.  I  know  not  whether  the  custom  then  prevailed  to  which  another  At- 
torney General,  likewise  deservedly  very  popular,  who  now  represents  Abing- 
don, was  charged  with  having  conformed  to,  —  of  throwing  bandfuls  of  gold 
among  the  mob  on  the  day  of  chairing. 

t  6  Pari.  Hist  778. 
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that  the  Revolution  took  effect  by  the  Lords  and  Commons     CHAP, 
concurring  and  assisting  in  it."    But  he  goes  on  to  show  that 


his  client  had  only  used  the  language  of  great  divines  and  ^  „  j^jq^ 
great  lawyers,  and  to  ask,  *^  whether,  when  the  general  rule 
of  obedience  is  taught,  the  particular  exceptions  out  of  that 
rule  which  may  arise  are  always  to  be  expressed  ?  or  whether,^ 
when  the  general  rule  is  Iwd  down,  the  particular  exceptions* 
out  of  that  rule  which  might  arise  are  not  more  properly  to 
be  understood  or  implied?"  He  decently  dissembles  so  far 
as  to  speak  respectfully  of  the  Revolution,  although  in  his 
heart  he  abhorred  it :  '^  Such  an  exception,  no  doubt,  the 
Revolution  was  when  our  late  unhappy  Sovereign,  then  upon 
the  throne,  misled  by  evil  counsellors,  we  are  told,  endea* 
vonred  to  subvert  and  extirpate  the  Protestant  religion,  and 
the  laws  and  liberties  of  the  kingdom."  He  then  argues 
very  forcibly  in  support  of  his  position :  "  Every  minister  of 
the  gospel  is  sufficiently  instructed,  from  law  and  religion, 
to  press  the  general  duty  of  obedience,  but  such  extra- 
ordinary cases  wherein  resistance  is  lawful,  wherein  it  be- 
comes an  indispensable  duty,  are  nowhere  laid  down.  The 
same  Apostle  who  enjoins  obedience  to  the  higher  powers 
and  non-resistance,  commands  also  servants  to  obey  their 
masters,  and  children  their  parents,  in  all  things ;  notwith- 
standing which  general  precepts,  many  cases  may  happen 
wherein  it  may  be  not  only  unfit  but  sinful  for  servants  to 
obey  their  masters,  or  children  their  parents.  And  yet  the 
Apostle  contents  himself  with  pressing  the  duty  of  subjec- 
tion in  general,  leaving  such  cases,  when  they  happen,  to 
justify  themselves.  The  cases  of  resistance  to  the  supreme 
power  of  the  state  are  nowhere  fit  to  be  considered  but  in 
parliament,  and  the  Parliament  itself  hath  never  yet  thought 
fit  otherwise  to  consider  them  than,  retrospectively,  to  sanc- 
tion what  had  of  necessity  been  done  contrary  to  the  general 
rule;  but  never  went  so  far  as  to  enumerate  the  cases  in 
which,  for  the  future,  it  might  be  lawful  for  the  subject  to 
resist  The  danger  of  prospectively  introducing  an  excep- 
tion is  well  illustrated  by  the  late  Mr.  Pym,  in  his  speech  on 
the  impeachment  of  Dr.  Mainwaring  :  *  The  inhabitants  of 
the  duchy   of  Normandy,   being  much   oppressed  by   the 
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King's  officers^  petitioned  him  for  redress,  and  he  granted 
them  a  charter,  whereby  they  were,  for  the  future,  to  be  free 
from  all  subsidies  and  talliages  imposed  by  him  and  his  suc- 
cessors, unkss  when  great  necessity  requiredy — which  small  ex- 
ception devoured  all  their  inununities.'  In  the  same  manner, 
all  allegiance  would  be  devoured  by  the  express  exception  of 
lawful  resistance.  Surely  none  can  show  themselves  truer 
friends  to  the  Bevolution  than  those  who  prove  that  it  may 
stand  without  impeaching  the  doctrines  of  our  church,  or  any 
fundamental  law  of  the  kingdom.  Suppose  that  on  the  day 
in  question,  when  the  rubric  requires  the  reading  of  one  of 
the  homilies  on  the  duty  of  obedience,  or  a  sermon  to  the 
like  eflFect,  the  Doctor  had  chosen  to  praise  the  Revolution, 
and  to  inculcate  the  duty  of  resistance,  would  he  not  have 
been  told  by  his  ecclesiastical  superiors  that  he  ought  to  have 
imitated  the  example  of  the  Apostles  and  the  Others  of  the 
church?  and  if  he  had  been  indicted  for  his  sermon,  mi^t 
not  the  Judges  have  said  to  the  jury,  ^  It  is  easy  to  discern 
what  spirit  he  is  of,  what  party  he  belongs  to,  and  what  he 
aims  at ;  he  has  not  been  preaching  in  defence  of  the  late 
Revolution  to  show  the  justice  of  it ;  he  was  covering  the 
treason  of  his  heart,  and,  under  pretence  of  praising  one  re- 
volution, a  friend  of  the  Pretender  was  labouring  to  bring 
about  another?'"* 

Just  as  Harcourt  concluded  this  address,  it  was  publidy 
announced  that  he  had  been  returned  to  parliament  for  the 
borough  of  Cardigan.  The  Whigs  asserted  that  he  was  pri- 
vately in  possession  of  the  intelligence  while  he  was  inveigh- 
ing against  the  impeachment,  but  they  did  not  venture  to 
bring  forward  any  charge  against  him  for  breach  of  privily 
When  he  took  his  seat  in  the  House  of  Conunons,  he  was 
loudly  cheered  by  the  Tories,  and  there  were  clear  indi- 
cations of  their  speedy  triumph. 

A  wit  in  1710  might  have  anticipated  Sheridan's  observa* 
tion  on  the  Whigs  in  1806 :  « I  have  heard  of  men  knocking 
their  heads  against  a  brick  wall,  but  now  we  see  men  build- 


♦  15  St.  Tr.  196—213. 
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ing  up  a  brick  wall  to  knock  their  heads  against."  *    One  of     CHAP. 

the  earliest    official   changes  in  consequence   of   the   cry  1 

of  the  Church  being  in  danger,  was  the  removal  of  Sir  a.d.  1710. 
James  Montague,  who  had  opened  the  case  against  Sa»  g^pt.  is. 
cheverell,  from  the  office  of  Attorney  General,  and  the 
appointment  of  the  leading  counsel  for  Sacheverell  to  suc- 
ceed him.t  For  prudential  reasons  he  was  desirous  to  have 
continued  some  time  longer  a  law  officer  of  the  crown,  in 
which  situation  he  might  accumulate  more  money  for  his 
family^  and  in  case  of  any  political  reverse  he  had  bis  pro- 
fession to  fall  back  upon.|  This  was  the  reason  for  the 
pressing  solicitations  that  Lord  Cowper  would  retain  the 
Great  Seal.  But  as  this  high-minded  man  was  inexorable, 
and  actually  forced  it  into  the  hands  of  Queen  Anne>  Harcourt 
had  no  choice ;  for  the  Tories  had  no  other  great  lawyer  in 
whom  they  could  confide,  and  he  himself  would  not  have 
liked  to  have  seen  put  over  his  head  a  member  of  his  own 
party  whom  it  might  have  been  difficult  to  remove.  He 
therefore  agreed  with  Harley  and  St.  John  to  hold  the  Great 
Seal  under  them ;  but,  to  give  time  for  the  necessary  pre- 
parations for  the  change,  it  was  for  a  short  time  put  into 
commission,  the  Commissioners  being  Lord.  Chief  Justice 

*  Harcourt  himself  ascribed  the  change  in  the  goTeram^t  entirely  to  this 
prosecution.  Swift,  in  his  **  Journal  to  Stella,"  24th  April*  171 1,  speaking  of 
Sacheverell,  says — *«  He  hates  the  new  ministry  mortally,  and  they  hate  him, 
and  pretend  to  despise  him  too.  They  will  not  allow  him  to  have  been  the 
oecasioa  of  the  late  change,  — >  at  least  some  of  them  will  not,  —  but  my  Lord 
Keeper  oumed  it  to  me  the  other  day.** 

f  Swift*B  **  Journal  to  Stella  '*  at  this  time  b  curious  as  to  the  reports  about 
Harcourt —  Sept,  14.  <<  We  hear  the  Chancellor  is  to  be  suddenly  out,  and 
ftr  Simon  Harcourt  to  succeed  him.** 

15th.  **  We  hear  Sir  Simon  Harcourt  is  made  Lord  Keeper ;  so  that  now  we 
expect  every  moment  that  the  parliament  will  be  dissolved.** 

nth,  **  Sir  Simon  Harcourt  is  made  Attorney  General,  and  not  Lord 
Keeper." 

I  **  The  custody  of  the  Great  Seal,  as  Lord  Keeper,  was  privately  offered  to 
Sir  Simon  Harcourt ;  who,  besides  his  eminent  adherence  to  the  Church  party, 
OB  msny  other  occasions  had  exerted  his  parts,  in  a  very  distinguishing  manner, 
in  the  defence  of  Dr.  Sacheverell.  But  he  declined  that  trust  for  the  present, 
and  in  the  mean  time  contented  himself  vHith  the  place  of  Attorney  General, 
which  he  fbnnerly  discharged  with  great  reputation.  He  appeared  the  first 
time  in  that  quality  at  the  Council  held  on  the  21st  of  September,  at  which 
time  the  Earl  of  Rochester,  the  Duke  of  Buckingham,  and  Mr.  St.  John  were 
•worn  of  that  most  honourable  assembly.'* — Boyer's  Polit.  State,  vol.  I  p  7. 
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CHAP.  Trevor,  Mr.  Justice  Tracy,  and  Mr.  Baroa  Scrope.*    It 

^[ ^  waa  now  vacation  time,  and  the  Lords  Commissioners  never 

Gremt  Seal  ^**  ^^  court,  for  in  three  weeks  the  Great  Seal  was  de- 
delivered  to  manded  from  them^  and  it  was  delivered  to  Sir  Simon  Har- 

Hareourt. 
*.|..1710.     '^''^ 

*  **  Anno  S*"  Anne  Reglnae,  26th  Sept  1710. 

**  Sir  Thomas  Trevor,  I^rd  Chief  Justice  ot  her  Ma^ettj**  CouK  of  Commoo 
Pleas,  Bobert  Tracy,  £flq.»  one  of  the  said  Court  of  Common  Pleas,  and  Join 
Scroop,  Esq.,  one  of  the  Barons  of  her  Mi^esty*s  Court  of  Exchequer  in  Scot- 
laod«  did  each  of  them  receiye  between  the  hours  of  one  and  tvo  on  the  96th 
day  of  Sep*,  in  the  year  aforesaid,  from  her  Majesty's  royal  hands,  at  Kensing- 
ton, a  Commission  then  and  there  sealed  by  her  Mi^esty,  constituting  them 
Comminioners  for  the  custody  of  the  Grt*  Seat  of  Grt.  Britain,  the  same  Seal 
being  the  day  before  resigned  to  her  Majesty  by  W"".  Ld.  Cowper,  Ld.  Chan- 
cellor, after  which  the  said  Ld.  Chief  Justice  Trevor,  Mr.  Justice  Tracy,  and 
Mr*  Baron  Scroop  took  the  oaths  of  allegiance  and  supremacy,  and  the  oath 
usually  administered  to  the  Ld.  Chancellor  or  Ld.  Keeper,  kneeling,  the  Bible 
being  held  to  them,  as  also  the  oaths  read  to  them,  by  the  Deputy  Clerk  of  tb« 
Crown,  in  the  presence  of  Mr.  Secretary  St.  John,  Sir  Simon  Harcourt,  her 
Majesty*s  Att.  General,  the  Clerk  of  the  Hanaper.  And  then  her  Mitfesty 
delivered  the  Grt  Seal  to  the  said  Ld.  Chief  Justice  Trevor,  Mr.  Justtee 
Tracy,  and  Mr.  Baron  Scroop,  who,  baring  had  the  honour  to  kiss  her  Blajetty's 
hand,  departed  (the  Ld.  Chief  Justice  carrying  the  purse),  and  returned  to 
Seijeant's  Inn  in  Fleet "— Crown  Off.  Min.  RoO,  1701— -1714. 
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CHAPTER  CXIX. 

CONTINUATION  OF  THE   LIFE  OP  LORD  HARCOURT   TILL   THE   DEATH 
OP   QUEEN   ANNE. 

The  ceremony  of  transferring  the  Great  Seal  took  place  at     CHAP. 
Hampton  Court.*     We  have  no  account  of  the  speeches     ^^^^• 
made  on  the  occasion,  but  we  need  not  doubt  the  Queen  ooTig! 
expressed  her  high  satisfaction  at  having,  for  the  Keeper  of  i7io. 
her  conscience^  a  champion  who  had  been  so  instrumental  in  i^tion  as  " 
procuring  for  the  Church  its  present  triumph,  and  that  he  ^«* 
dexterously  contrived  to  reconcile  his  devoted  attachment  to 
her  throne  with  his  belief  in  the  indefeasible  rights  of  royalty. 
He  was  at  the  same  time  sworn  a  member  of  the  Privy 
Council.     On  the  first  day  of  the  ensuing  Term,  he  was 
duly  installed  in  the  Court  of  Chancery,  after  a  procession  to 
Westminster  Hall,  in  which  the  Tory  Peers  mustered  in 
great  strength,  as  well  as  the  heads  of  the   law.      These 
venerable  sages,  with  few  exceptions,  being  strongly  inclined 
to  Tory  principles,  could  not   conceal   their  exultation  to 
see  at  the  head  of  the  profession  one  of  whom  they  were 
justly  proud  for  his  learning,  for  his  abilities,  and  for  his 
honourable  career.f 

He  was  now  almost  overpowered  by  letters  and  addresses  Present  and 
of  congratulation  in  prose  and  in  verse,  and  his  illustrious  ^n^him 
client.  Dr.  Sacheverell,  presented  to  him  a  magnificent  piece  ^^^^  Sache- 

*  London  Gazette.  ~ «  Hampton  Court,  October  19.  1710.  Her  Majesty 
was  pleased  to  deliver  the  Great  Seal  to  Sir  Simon  Harcourt,  Knt.,  who  was 
thereupon  sworn  one  of  Her  M^esty's  most  Honourable  Privy  Council,  and 
Loid  Keeper  of  the  Great  Seal  oi  Great  Britain ;  and  he  accordingly  took  his 
place  at  the  board." 

t  *  19th  October,  1710.  —  The  Lords  Commissioners  for  the  custody  of  the 
Grt  Seal  of  Grt.  Britain  having  delivered  the  Great  Seal  to  the  Queen  on 
Wednesday,  the  18th  of  October,  1708,  her  Ma*^  was  pleased  to  deliver  the 
ttnae  to  ^r  Simon  Harcourt,  Knt,  her  Att  Gen.,  on  the  day  following  at 
Hampton  Court,  with  the  title  of  Ld.  Keeper  of  the  Grt.  Seal  of  G.  B.,  who 
CO  Monday  the  23'**  day  of  the  same  October,  being  the  1"*  time  of  his  sitting 
in  Wcstm.  Hall,  was  accompanied  to  the  Chancery  Court  by  the  Earl  of  Ro- 
chester, Ld.  President  of  the  Councill,  the  Duke  of  Ormonde,  Ld.  Lieutenant 
of  Ireland,  the  Earls  of  Scarsdale,  Anglesey,  and  Overy,  the  Lord  Hyde,  and 
•ereral  other  persons,  and  in  their  presence  did  then  and  there  take  the  oaths  of 
alliance  and  suprenoacy,  and  the  oath  of  Ld.  Keeper  of  the  Grt.  Seal  of  Gt. 
Britain,  the  Ma'  of  the  Rolls  holding  the  book,  and  the  Clerk  of  the  CrowM 
reading  the  oaths ;  after  which  the  Lords  departed,  and  left  the  Lord  Keeper  in 
the  said  Court,"— 0-.  Off.  Mitu  Roll,  1701— 171 4» 
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of  plate,  in  the  form  of  an  altar,  for  washing  after  dinner— 
foeuring  the  following  inscription : 

**  VnU>   BONOAATI8SIMO, 

VmWMMU  JUU8  OtLACVlD, 

MCCLKUM   XT   RBGMI   TKMSUilO   KT   OAKAMXKTOy 

SIMONI  HARCOURT,  Equiw  Au»ato^ 

MAONiB   BRITANVLS   8IOU.U   XAOMI   CU8T0DI, 

XT   nXXNlSaiMiB   XKOIViX   K   8XCAKTIOUBU8  COMttUIS, 

OB   CAUSAM   MXAlf   COBAM   SUrXXMO   SBVATU, 

IK  aulI  WXSTMOIIASTXXIBMSI 

VXBTO&l   CUM   FACnVBli  XT   SOBACtI  LXOUM   SCIXMTIA 

BBNIOVK   XT   CONSTAXTKB   DXPXNSAX ; 

OB   FBISCAM   XCCUeSUB   DOCTBINAX, 

INTIOLANDAM    LXOUM   TIM, 

HAM   tUBBITOBUM   FIDXM, 

XT   tACBOBANCTA   MAJX8TAT1S  JUMA 

CONTBA    NKFABI08   FBBDUBLUUM   IMPXTUS 

rXLICITXB   VIKDICATA  ; 

VOTIVUM   HOC   MUKU8CULUM 

PKBFXTUiB   GBATITUDIKIS   PIQinrS, 

D.    D.    D. 

DXTIKCTItSIMUS   CUXKt 

HENBICUS   8ACHEYEBEL,   8.  T.  P. 

ANNO   8AL0TIS  MOCCX."* 

Lford  Harcourt's  administiation  of  justice  in  the  Court  of 
Chancery  seems  to  have  given  contentment  to  the  public^ 
although  lawyers  sometimes  sneered  at  him,  and  he  <Ud  not 
leave  behind  him  the  reputation  of  a  profound  Equity  Judge. 
Swift,  become  the  trumpeter  of  the  new  ministers,  in  Us 
celebrated  parallel  between  them  and  their  predecessor!, 
ventures  to  set  him  above  Lord  Somers  and  Lord  Cowper: 
**  Was  any  man  more  eminent  in  his  profession  than  the 
present  Lord  Keeper,  or  more  distinguished  by  his  elo- 
quence and  great  abilities  in  the  House  of  Commons  ?  and 
will  not  his  enemies  allow  him  to  be  fully  equal  to  the  great 
station  he  now  adorns?  "  Then  ironically  acquitting  him  of 
the  charges  of  immorality,  which  he  wishes  to  fasten  on  the 
Whig  Chancellors,  he  says,  "  after  all,  to  speak  my  pri¥ate 
opinion,  I  cannot  think  these  such  mighty  objections  to  hifl 
character  as  some  would  pretend  "f  The  Whig  writers,  to 
their  credit,  not  having  retaliated  by  the  invention  of  calumny, 
Harcourt  is  allowed  to  have  been  untainted  by  corruption  or 
any  other  vice.  He  was  not  only  free  from  the  imputation 
of  taking  money  from  suitors,  which  after  Lord  Bacon's 


*  Sloane  MS.  Brit.  Mus.  429S. 


t  Examiner,  No.  27. 
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impeachment  was  almost  unknown^  but  he  was  not  liable  CHAP. 
to  be  accused  of  trafficking  in  the  sale  of  offices  in  his  gift,  ^^^^* 
which  could  be  siud  of  very  few  Chancellors  till  after  the 
impeachment  of  Lord  Macclesfield  Although  he  issued  no 
general  orders  to  improve  the  practice  of  the  Courts  and 
proposed  no  bills  for  the  amendment  of  the  law^  the  cases 
which  came  before  him^  generallj  speaking,  were  satisfac- 
torily disposed  of.  He  had  been  when  at  the  bar  the  most 
emment  counsel  in  the  Court  of  Chancery  *,  and  his  ezpe« 
rience,  combined  with  his  reading  and  his  admirable  manner, 
enabled  him  to  occupy  his  new  seat  with  ease  and  dignity. 

The  chief  herald  of  his  judicial  fame  is  Pebre  Williams, 
ftom  whose  Beports  a  few  interesting  cases  decided  by  him 
may  be  selected.  In  England,  our  modified  system  of  ^^  sub- 
stitutions "  or  ^^  entails,"  rests  mainly  on  the  appointment  of 
"trustees  to  preserve  contingent  remainders,**  whereby  a 
father  may  have  only  an  interest  for  life  in  land,  although 
there  be  no  one  m  esse  in  whom  any  ulterior  beneficial  in- 
terest is  vested,  —  and  the  land  cannot  be  alienated  till  a  son 
has  been  bom,  and  has  reached  the  age  of  twenty-one.  An 
attempt  was  made  in  the  beginning  of  the  reign  of  Queen 
Anne  to  break  through  this,  by  inducing  the  trustees  to 
join  with  the  father  in  conveying  before  the  birth  of  a  son : 
but  the  attempt  was  crushed  by  Lord  Keeper  Harcourt,  who 
held  that  such  a  conveyance,  though  it  would  carry  the  legal 
estate,  was  a  breach  of  trust,  saying,  ^^it  is  so  very  plain  and 
reasonable,  that  if  there  be  no  precedent  I  will  make  one."  t 
— He  first  established  the  important  doctrine,  that  if  money  is 
directed  either  by  deed  or  will,  to  be  laid  out  in  land,  the 
money  shall  be  taken  to  be  land,  even  as  to  collateral  heirs.  % 

*  The  nrity  of  equity  reports  preTents  me  from  proTing  this  aBsertion  by  a 
refcreDee  to  **  the  books  ;**  but  I  have  for  it  what  may  be  called  **  evidence  of 
leputation.**  J.  Philips*s  Poem  on  Cyder,  addressed  in  1706  to  the  younger 
Harcourt  then  abroad,  eontains  this  invocation  : 

**  Return,  and  let  thy  Other's  worth  excite 
Thirst  of  pre-eminence ;  see  how  the  cause 
Of  widows  and  of  orphans  he  asserts 
With  winning  rhetoric " 

f  1^  Y.  Gore,  1  Peere  Williams,  128.,  afterwards  affirmed  by  the  House  of 
Lords,  1  Br.  P.  C.  359. ;  and  see  Mamel  v.  ikfoiiM  S  P.  W.  678. 
t  Ungm  y.  Sowray,  I  P.  W.  172. 
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qHAP.  He  held,  that  where  by  a  family  settlement  a  proYifflon 
'  18  made  for  younger  children,  the  ddest  child  of  the  marmge^ 
being  a  daoghter,  shall  be  deemed  a  younger  child  in  equity, 
if  there  be  a  son,  or  the  estate  by  the  settlement  goes  to 
a  remainder  man.  *  On  an  applkation  for  a  writ  of  **ne 
exeat  regno,"  the  question  arose  whether,  mnce  the  Union, 
Scotland  was  for  this  purpose  to  be  considered  in  or  out  of 
the  kingdom.  lA>Td  G  Harcourt — "  Scotland,  being  out  of 
the  jurisdiction  of  this  Court,  and  consequently  out  of  the 
reach  of  the  process  thereof,  the  defendant's  going  into  Scot* 
land  is  equally  mischieyous  to  the  suitor  h^e,  as  if  he  went 
actually  beyond  the  seas."  f  Th®  writ  was  awarded  —  with 
an  intimation  that  it  should  be  worded  '^  not  to  go  out  of  the 
realm,  or  to  Scotland  J*  %  On  points  of  practice,  he  very  openly 
acknowledged  the  superior  knowledge  of  Sir  John  Trevor, 
the  Master  of  the  Bolls  —  as  in  the  instance  where  he  altered 
his  ruling  upon  the  opinion  of  that  Judge,  respecting  the 
-  regularity  of  process  issued  against  a  wife  during  her  hus* 

band's  absence  abroad.  § 

I  am  afraid  that  he  was  seduced  by  the  excitement  of  po- 
litics, and  by  the  agrimenz  of  the  *^  Brothers,"  the  "  Octo- 
ber," and  other  clubs,  of  which  he  was  a  member,  from  paying 
devoted  attention  to  the  business  of  his  Court,  and  that  lean 
hold  him  up  for  imitation  as  a  Judge  only  for  impartiality  and 
integrity. 

We  must  now  view  him  in  the  Senate,  where  he  appean 
to  greater  advantage.  At  the  general  election,  shordy  be- 
fore his  promotion,  he  had  been  returned  to  the  House  of 
Commons  for  his  old  borough  of  Abingdon,  and  he  would 

•  BtaU  V.  BtdU,  1  P.  W.  244. 

t  Done*8  Case,  1  P.  W.  263. 

\  Harcoart  seems  to  bsre  giyen  mortal  oflfenoe  to  Vernon,  the  reporter,  vho 
practised  as  a  counsel  regularly  before  bira,  but  spiteiiilly  supprcnes  his  best  de* 
oisions,  and  gires  doubtful  ones.  See  S  Vernon,  664 — 688.  I  suspect  that  tbe 
reporter  may  hare  been  a  Wbig,  and  copied  the  Tory  blacksmith,  who  in  aboeiiig 
the  horse  of  a  Whig  always  lamed  him.  When  I  was  a  nisi  prius  reporter  1 
had  a  drawer  marked  *<  Bad  Law,**  into  which  I  threw  all  the  cases  which 
seemed  to  me  improperly  ruled.  I  was  flattered  to  hear  Sir  James  Mansfield 
C.  J.  say,  "  Whoever  reads  Campbeirs  reports  must  be  astonished  to  6nd  how 
uniformly  Lord  £llenborough*s  decisions  were  right.**  My  rejected  cases  which 
I  had  kept  as  a  curiosity — not  maliciously —were  all  burnt  in  the  great  fire  ia 
the  Temple  when  I  was  Attorney  GeneraL 

§  Ante,  p.  59. 
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no  longer  have  been  in  danger  of  being  ousted  by  a  Whig     CHAP. 
minority ;  but  he  received  the  Great  Seal  before  parliament     ^^^^* 


mety  and  although  it  seems  to  have  been  formerly  thought  Harcourt 
tbat  a  Lord  Keeper  might  sit  in  the  House  of  Commons^  Speaker  of 
although  a  Lord  Chancellor  could  not^  the  Great  Seal,  with  ofLordAT 
whateyer  title,  was  clearly  a  disquiJification  to  act  as  a  repre^ 
sentative  of  the  people,  after  the  statute  giving  the  same 
rights  and  privil^es  to  the  holder  of  the  Ghreat  Seal,  under 
either  appellation.*  It  seems  most  unaccountable  that  a 
whole  year  was  allowed  to  elapse  before  he  was  raised  to  the 
peerage,  as  the  ministry  was  very  weak  in  the  upper  House, 
both  in  numbers  and  debating  power, — and,  without  a  single 
kw  Lord  to  siqyport  it,  was  daily  assailed  by  the  Ex-chan- 
cellors Somers  and  Cowper.  There  never  hitherto  had  been 
an  instance  of  a  gentleman  being  taken  from  the  bar  to  hold 
the  Great  Seal  being  immediately  made  a  Peer ;  but  Harley 
and  St.  John  were  not  very  scrupulous  about  precedent  in 
their  peerage  promotions ;  — insomuch  that,  having  afterwards 
made  Harcourt  a  Baron  by  himself, — when  they  at  last  came 
to  their  £unous  batch  of  a  dozen,  they  included  in  it  Trevor, 
the  Tory  Chief  Justice  of  the  Common  Pleas,  that  the  law 
Lords  might  be  equally  balanced. 

Whatever  might  be  the  reason  for  the  delay,  during  the  Xor.  95, 
whole  of  the  session,  which  began  in  Nov.  1710,  Harcourt  had  ^^^^^,^5, 
only  to  sit  as  Speaker.f  On  one  interesting  occasion,  however,  in  return, 
he  was  suddenly  called  upon  for  an  exercise  of  his  oratorical  Jo^Lord**'* 
powers.     After  long  and  angry  discussions  respecting  the  Peter- 
oonduct  of  the  war  in  Spain,  a  vote  of  thanks  to  the  Earl  of     "*"*^  ' 
Peterborough  was  carried,  and  as  he  was  present,  and  was  to 


•  5  EHz.  c.  18. 

t  ^  During  this  interval  he  is  said  to  have  got  into  a  scrape  at  Court  by  pre- 
senting there  a  batch  of  Scotch  representative  peers  to  her  Mi^esty.  The  rule 
being,  that  a  peer  conid  only  be  presented  by  a  peer,  the  Earl  of  Rochester,  the 
Qncen*t  nncl^  the  president  of  the  council  pointed  out  the  enormity  of  which 
he  had  been  guilty ;  but  Ex-chancellor  Lord  Cowper  good-naturedly  came  to 
his  rescue,  and  insisted  that  this  being  a  question  of  precedence,  and  the  Lord 
Keeper,  though  a  commoner,  having  precedence  of  all  peers,  there  bad  been  no 
hrcach  of  etiquette.  The  most  absurd  rule  of  this  sort  sttll  subsisting,  is  that 
upon  a  division  in  the  House  of  Lords,  the  tellers  on  opposite  sides  roust  be  of 
«qusl  rank.  A  proposal  that  a  baron  should  tell  against  a  duke  or  even  against 
a  viscount,  would  be  received  with  horror— although  all  there  are  suppowd  to 
befom. 


Digitized  by 


Google 


466  KEIGN  OP  QUEEN  ANNE. 

CHAP,  set  off  next  morning  on  foreign  service,  the  Lord  Keeper  was 
ex  IX.  OT^jered  to  return  him  the  thanks  of  the  House  forthwitL 
'^""'""^  Lord  Keeper  Harc&urt  —  "  My  Lord  Peterboroi^h,  I  am 
commanded  by  my  Lords  to  return  their  thanks  to  your 
Lordship  for  your  many  eminent  and  fSaithful  serrices  to  your 
Queen  and  country  during  your  command  in  Spain.  My 
Lord,  the  thanks  of  this  illustrious  assembly  is  an  honour 
which  has  been  rarely  paid  to  any  subject ;  but  nerer  after  a 
stricter  inquiry  into  the  nature  of  any  service,  upon  a  more 
mature  deliberation,  or  with  greater  justice,  than  at  this  lime 
to  your  Lordship.  Such  is  your  Lordship's  known  genero- 
sity, and  truly  noble  temper,  that  I  assure  myself  the  present 
I  am  now  offering  to  your  Lorddiip  is  the  more  acceptable, 
as  it  comes  pure  and  unmixed,  and  is  unattended  with  any 
other  reward  which  your  Lordship  might  justly  think  would 
be  an  alloy  to  it.  *  My  Lord,  had  more  days  been  allowed 
me  than  I  have  had  minutes,  to  call  to  mind  the  wonderful 
and  amazing  success  which  perpetually  attended  your  Lord- 
ship in  Spain,  (the  effect  of  your  Lordship's  personal  bravery 
and  conduct,)  I  would  not  attempt  to  enumerate  your  parti- 
cular services,  since  I  should  offend  your  Lordship  by  ^6 
mention  of  such  as  I  could  recollect,  and  give  a  just  occasioQ 
of  offence  to  this  House  by  my  involuntary  omission  of  the 
&r  greater  part  of  them.  Had  your  Lordship's  vnse  ooundls, 
particularly  your  advice  at  Valencia,  been  pursued  in  the 
following  campaign,  the  fatal  battle  of  Almanza,  and  our 
greatest  misfortunes  which  have  since  happened  in  Spain,  had 
been  prevented,  and  the  design  upon  Toulon  might  have 
happily  succeeded.  I  shall  detain  your  Lordship  no  longer, 
than,  in  obedience  to  the  order  I  have  received,  to  return  your 
Lordship,  as  I  do,  the  thanks  of  the  House,  for  your  enunent 
and  remarkable  services  to  your  Queen  and  country  during 
your  command  in  Spain."  Although  the  Lord  Keeper  had 
ventured  to  touch  on  party  politics,  and  to  show  his  party 
propensities,  the  address  was  approved  of,  and  ordered  to  be 
entered  in  the  Journals. 

^  This  is  a  sarcasm  upon  the  aUeged  covetousness  of  the  great  Whig  gtenerA), 
who  was  loaded  with  riches  as  well  as  honours. 
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A  few  montlis  afterwards,  Harley  having  acquired  im*    OHAP 
menae  popularity  firom  the  attempt  of  the  Marquis  de  Gnis-  ^ 


card  to  stab  him  before  the  Privy  Council,  and  having  been  L^rd  Hiw- 
created  Earl  of  Oxford,  and  Earl  Mortimer,  and  having  re-  «>»rt'»  ad- 
ceived  the  staff  of  Lord  High  Treasurer,  —  when  he  was  to  Lord  Treiu 
be.swom  into  his  new  office,  the  Lord  Keeper  thus  addressed  V^^  ^*- 
him:  —  "My  Lord  Oxford,  the  Queen,  who  does  every 
thing  with  the  greatest  wisdom,  has  given  a  proof  of  it 
in  die  honours  she  has  lately  conferred  upcm  you,  which 
are  exactly  suited  to  your  deserts  and  qualifications.  My 
Lord,  the  title  which  you  now  bear  could  not  have  been 
80  justly  placed  on  any  other  of  her  Majesty's  subjects. 
Some  of  that  ancient  blood,  which  fills  your  veins,  is  de* 
riyed  from  the  Veres:  and  you  have  showed  yourself  as 
ready  to  sacrifice  it  for  the  safety  of  your  Prince,  and  the 
good  of  your  country,  and  as  fearless  of  danger  on  the  most 
trying  occasions,  as  ever  any  of  that  brave  and  loyal  house 
were.  Nor  is  that  title  less  suited  to  you,  as  it  carries  in  it 
a  relation  to  one  of  the  chief  seats  of  learning ;  for  even  your 
eaemiesi,  my  Lord  (if  any  such  there  still  <ire),  must  own 
that  the  love  of  letters,  and  the  encouragement  of  those  who 
excel  in  them,  is  one  distinguishing  part  of  your  character. 
My  Lord,  the  high  station  of  Lord  Treasurer  of  Great 
Britain,  to  which  her  Majesty  has  called  you,  is  the  just 
reward  of  your  eminent  services.  You  have  been  the  great 
instrument  of  restoring  public  credit,  and  relieving  this 
nation  from  the  heavy  pressure  and  ignominy  of  an  immense 
debt,  under  which  it  languished ;  and  you  are  now  entrusted 
with  the  power  of  securing  us  from  a  relapse  into  the  same 
ill  state  out  of  which  you  have  rescued  us.  This  great 
oflSce,  my  Lord,  is  every  way  worthy  of  you,  particularly  on 
ihe  account  of  those  many  d^culties,  with  which  the  faithful 
discharge  of  it  must  be  unavoidably  attended,  and  which 
require  a  genius  like  yours. to  master  them.  The  only  dif- 
ficulty, which  even  you,  my  Lord,  may  find  almost  insupera- 
We,  is  how  to  deserve  better  of  the  Crown  and  kingdom, 
af^  this  advancement,  than  you  did  before  it"  This  custom 
of  ministers  of  state  extravagantly  praising  each  other,  has 
surely  been  well  liud  aside ;  and  no   one  would  think  the 


Digitized  by 


Google 


462  REIGN  or  QUEEN  ANNE. 

CHAP,     better  of  Sir  Robert  Peel  or  hia  policy  for  a  panegyric 
pronounced  upon  them  hj  Lord  Chancellor  Lyndhurst 


He  is  made  Lord  Keeper  HarcouTt's  next  subgect  of  culogy  was,  accorf- 
a  Peer.  ing  to  the  custom  of  the  age,  —  himself.  He  was  soon  after 
i7n.  raised  to  the  peerage,  by  the  title  of  Baron  Harconrt  of 

Stanton-Harcourty  in  the  county  of  Oxford,  and  the  pre- 
amble  of  his  patent  celebrBi;ed  the  q)lendour  of  his  Nonnan 
ancestors,  commemorated  the  Harconrts  who  had  particularly 
distinguished  themselyes  under  Edward  IV.  and  Charles  L, 
averred  that  there  never  had  been  one  of  that  race  who  had 
not  been  eminent  for  his  love  to  his  country  and  loyalty  to 
Preamble  his  Prince,  and  thus  spoke  of  Sir  Simon :  *^  Descended 
tent*  ^*'  ^^^^°^  ^^^  noble  anoestors,  he  suffered  indeed  in  his  paternal 
inheritance,  which  was  diminished  by  the  fury  of  the  d?il 
wars,  but  their  glory  acquired  by  military  virtue  descended 
upon  him  unimpaired;  and  this  he,  having  assumed  the 
gown,  increased  by  the  force  of  his  genius  and  his  eloquence; 
so  various  are  his  powers,  that  many  doubt  whether  he  most 
excels  in  pleading  causes  at  the  bar,  or  in  debating  the  affidrs 
of  the  nation  in  the  senate,  but  all  agree  that  he  is  the  most 
eloquent  of  lawyers,  and  the  most  learned  of  orators."  After 
praising  his  private  virtues  in  the  same  strain,  the  Queen  is 
made  to  say,  ^^  Him  whom,  endowed  with  such  high 
qualities,  all  clients  have  wished  to  defend  their  causes, — not 
without  reason  we  preferred  to  be  our  Attorney  General, 
and  finding  other  employments  unsuitable  to  his  extraordinary 
capacity,  we  have  advanced  to  the  highest  pitch  of  forensio 
dignity,  and  made  him  our  supreme  Judge  of  Equity.  Still 
his  conduct  is  more  and  more  meritorious  in  proportion  to 
his  elevation.''  Having  mentionecl  his  despatch  and  his 
anxiety  to  furnish  cheap  as  well  as  speedy  justice  to  the 
suitors,  she  proceeds,  "  Such  services  being  grateful  to  us, 
honourable  to  himself,  and  beneficial  to  the  state,  we  think 
deserving  of  higher  rewards ;  therefore,  that  our  most  able 
Judge  may  not  be  without  a  voice  in  our  supreme  Court, 
that  he  who  can  think  and  speak  so  well  should  not  be  silent 
in  an  assembly  of  the  eloquent,  we  grant  him  a  place  among 
the  Peers  of  our  realm,  that  he  may  add  splendour  to  that 
order  from  which  he  and  his  posterity  will  derive  so  mudi. 
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sod  we  deore  that  lie  take  his  title  from  that  place  which,  chap. 
for  six  hundred  jears,  has  borne  the  name  and  been  the  pa-  ^^^^• 
trimonj  of  the  family  of  Harcourt.'*  *  — — — 

There  can  be  no  doubt  that  Lord  Harcourt  now  took  a  No  reporu 
leading  part  in  the  debates  in  the  House  of  Lords.  Sup-  ^^hes. 
ported  bj  Lord  Trevor  (made  a  Peer  as  Chief  Justice 
of  the  Common  Pleas,  while  Holt  Chief  Justice  of  the 
King's  Bench,  being  a  Whig,  had  died  a  Commoner),  he 
manfully  stood  up  to  Lord  Somers  and  Lord  Cowper,  and 
although  he  was  often  in  danger  of  being  beaten  in  the 
diyision,  he  did  not  quietly  allow  his  party  to  be  vilified, — not 


*  Jus  Regium  nobis  •  Deo  commissum  nulla  in  re  lubentius  exercemus,  quam 
cum  debits  Virtuti  elargismur  Prwmia,  Virosq.  turn  suis,  turn  majorum  suorum 
meritiB  inaignes,  omni,  quo  par  est,  honoris  genere  augeanius.  Hos  inter  eluo«l 
Pnedilectus  et  perquam  Fidelis  Conciliarius  noster,  Simon  Harcourt,  Miles, 
Blagni  SigiUi  nostri  Gustos.  Longa  ilium  decorat  ProaTorum  Series  a  Nor- 
mannieis  usq.  temporibus  et  peramplis  Fortunis,  et  omni  Laude  BelUca  floren- 
tium,  quorum  unus,  ob  rem  strenue  sub  Edwardi  Quarti  rexillis  gestam, 
perisoelide  Equestri  donatns  est ;  alter,  contra  Perduelles  Hibemicos  pro  Ca- 
role Regum  optiroo  fortiter  dimicans,  Anglonun  primus  occubuit :  Nee  in  ea 
Gente  quisquam  repertus  est,  cujus  non  esset  spectata  semper  erga  Patriam 
Chant  aa,  erga  Pkincipem  Fides  :  His  ille  ortus  Miyoribus,  Rei  quidem  Fami* 
liaris  bsereditatem  Furore  Civili  imminutam,  Gloris  inte^m  aecepit :  Quam  . 
Vtrtute  Militari  partam,  Ingenii  sui,  et  Eloquentise  Ti  auxit  togatus.  Ita  enim 
Tariam,  iUi  multiplioemque  esse  dieendi  fiicultatem  intelleximus,  ut,  an  trac- 
tandis  pro  Tribunali  causis,  an  habendis  ad  Senatum  Concionibus,  aptior  ao- 
eederet,  dubitent  multi,  uno  ore  omnes  fiiteantur,  eum  et  Jurisconsultorum 
disertissimum  esse,  et  Disertorum  jurisconsultissimuro.  Sua  huo  oratoriai 
Laudi  doinesticas  adjunxit  Virtutes,  Magnanimitatem  et  Fidem  :  Quarum  Ro- 
bore  suffultus,  in  tuendo  quod  susceperat  officio,  contemnendisque  periculis, 
oonstanter  perseveravit  i  ct  Amicitis  jura,  sive  in  rebus  secundis,  sire  in  adversis, 
sancte  coluit.  Quem  itaque  tantis  animi  dotibus  instructum,  sibi  Clientiwm 
octDO  non  exoptavit  Patronum,  eum  nos  Xegotiis  nostri?,  Forumque  spectant. 
baud  temere  admovimus  Procuratorem ;  eum  ad  Attornati  nostri  munus,  quod 
cum  dignitate,  quoad  licuit,  semel  sustiouerat,  altera  vice  accersivimus ;  eum 
tandem  cum  magno  illius  Insenio  minora  esse  b«c  omnia  sentiremus,  in  ipso 
Forensium  Honorum  apice  coTlocavimus,  leaui,  bonique  Cognitorem  et  Interpre- 
tem  summum.  Pergit  de  nobis,  ac  de  bonis  omnibus  praeclarius  adhuc  mereri ; 
et  banc  ipsam  Provinciam,  caeteris,  quas  geasit,  quanto  splendidior  est,  tanto 
impensius  omare :  Litium  multitudinem  indies  minuit,  Judiciorum  moras  re  - 
serat,  et,  ut  petitorum  cuique  constet  quam  minimo  honestae  contentionis  ielix 
exittts,  egregie  cavet  Quae  quidem  cum  nobis  summopere  aint  grata,  ipsi 
honorifica,  Reique  Publicap  sidutaria,  Praemiis  uberioribus  remuneranda  cen- 
semos.  Ne  itaque  in  amplissimorum  Judicum  Consessu  sufiVagii  expers  sit 
Justitiae  Yindex  integerrimus,  ne  in  Eloquentium  concilio  sit  elinguis,  sen- 
tieodi,  dicendique  Author  gravissimus,  Procerum  ordini  continuo  aoscribatur, 
eidem^e  splendoris  non  nihil  afferat,  a  quo  multum  et  ipse,  et  ipsius  poster! 
haurient.  Quae  autem  Harcourtuino  Nomine  ac  Patrimonio  Sexcentos  jam 
annoa  amplius  Inclarescit  sedes,  eadem,  titulo  etiam  quem  nunc  impertimus, 
boneaietur,  in  oouie  <£vura  (si  annuerit  Deus)  duraturo. 

Sciatis,  &c. 


Digitized  by 


Google 


46^ 


BEIGN  OF  QUEEN  ANKE. 


CHAP. 
CXIX. 


Here- 

ceives  the 
title  of 
Lord 
Chancellor. 


content  to  do  the  routine  business  of  his  office^  and  to  receive 
its  emoluments.  Yet  there  is  not  the  slightest  sorap  rfmainmg 
of  any  of  his  speeches^  nor  is  his  name  even  mentioned  ia  the 
**  Parliamentary  History"  during  the  rest  of  this  reign.  The 
two  chief  Ministers  of  the  Crown^  following  the  practioe 
which  prevailed  till  the  premiership  of  Sir  Robert  Wal|K^ 
had  come  from  the  House  of  Commons  to  the  House  of 
Lords ;  but  there,  in  the  last  years  of  Anne>  was  the  chief 
battle-field  of  the  opposite  Actions,  and  on  the  Tory  side 
Harcourt  was  considered  the  third  man  in  debate  as  well  as 
in  counseL  *  The  circumstance  of  his  not  being  noticed  by 
any  reporter  is  no  argument  against  his  celebrity  in  his  own 
time,  for  Bolingbroke,  allowed  to  be  easily  the  first  orator 
in  either  House  during  the  present  reign,  in  this  respect 
shared  his  fate. 

When  the  treaty  of  Utrecht  had  been  agreed  upon  betwe^i 
the  English  and  French  negotiators,  and  was  about  to  be 
formally  signed, — to  add  to  Harcourt's  dignity  and  weight  in 
defending  it,  he  had  the  title  of  Lord  ChanceUcnr  conferred 
upon  him,  instead  of  that  of  Lord  Keeper,  f    A  long  ooa» 


-  *  About  this  time  in  England  the  House  of  Lords  seems  to  have  bad  tiie 
same  superiority  in  knowledge,  talent,  and  moderation  orer  the  House  of  Com- 
mons, which  in  America  the  Senate  now  has  oyer  the  House  of  Representatxres. 
Our  House  of  Commons  gained  its  ascendency  in  the  reign  of  George  IL  under 
Walpole,  who  was  the  first  prime  minister  who  chose  to  remain  there. 

t  Anno,  1713.    12°  Regins  (7  Aprili). 

The  Rt  Honble.  Simon  L<>  Harcourt,  Baron  of  Stanton  Harcourt,  L' 
Keeper  of  the  Gt.  Seal  of  Gt  Britain,  having  by  her  Majesty's  comand  de- 
livered the  said  Seal  to  her  Ma*^  in  Council,  at  her  Palace  of  St  James's,  an 
the  7th  of  April,  in  the  I2th  y'  of  her  reign,  her  Ma^  was  graciously  pleased 
immediately  to  redeliver  it  to  him  with  the  title  of  L<*  Hifh  Chancellor  of  Gt. 
Britain,  whereupon  his  Lordship,  the  8th  of  April  aforesaid,  took  the  oatb«  ap- 
pointed to  be  taken  instead  of  the  oaths  of  allegiance  and  supremacy,  and  tbe 
oaths  of  Chancellor  in  open  Court  at  his  house  in  Lincoln's  Inn  Fields,  the  MaF 
of  the  Rolls  holding  the  Book,  and  the  Clerk  of  the  Crown  reading  tbe  oaths. — 
O.  Off.  Ma.,  1701—1714. 

"  Saint  Junes's,  April  7.  1713. 

**  This  day  the  Right  Hon.  Simon  Lord  Harcourt,  Baron  of  Stanton  Hsp- 
court.  Lord  Keeper  of  the  Great  Seal  of  Great  Britain,  having,  by  Her  Majesty's 
command,  delivered  to  Her  Majesty  in  Council  the  Great  Seal  of  Great 
Britain,  Her  Majesty  was  graciously  pleased  immediately  to  restore  it  to  him 
again,  with  the  title  of  Lord  High  Chancellor  of  Great  Britain,  whereupon  bis 
Lordship  took  the  oaths  appointed  to  be  taken,  instead  of  the  oaths  of  alle- 
giance and  supremacy,  and  also  the  oath  of  Lord  High  Chancellor  of  Orest 
Britain.  ** — London  GazetU, 

Swift's  *«  Journal  to  Stella,"  April  7.  171S.— *«My  Lord  Keeper  Hareoitrt 
was  this  night  made  Lord  Chancellor." 
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gratulatory  poem  was  on  this  occasion  addressed  to  him*,     CHAP. 

from  which  I  shall  make  a  few  extracts^  to  show  how  it  was  

then  thought  that  Chancellors  were  to  be  pleased:  — 

"  Tfa*  enrapturVl  Muse  to  a  glad  nation  sings  Poems  in 

First  the  great  race  from  which  our  Harcourt  springs,  III,  praise. 

Noble  his  blood,  and  ancient  bit  descent, 
£*er  since  to  Norman  yoke  Britannia  bent** 

Harley  and  he  are  then  represented  as  attacking  the 
poor  Whigs  in  the  House  of  Lords,  and  utterly  destroying 
•them: — 

**  From  such  united  hearts,  and  hands,  and  tongues, 
"^ell  might  we  hope  redress  of  all  our  wrongs. 
These,  these  are  they  who  stemm'd  th*  impetuous  tide 
Of  fiictious  boldness  and  rebellious  pride. 
Thus  when  two  Lions  horn  the  forest  roar. 
And  shake  the  neighbouring  hills  and  distant  shore, 
Tigers  and  WoUes,  and  all  the  beasts  of  prey. 
Draw  in  their  dastard  tails  and  sneak  away. 
Thus  when  a  brace  of  Eagles,  towering  high. 
Purge  of  rapacious  fowls  the  darken*d  sky, 
The  stork,  the  Yulture,  and  the  chattering  daw. 
Kites,  bunardi,  bitterns,  hawks,  and  rooks  withdraw.** 

Next  comes  a  testimony  to  our  Chancellor's  judicial  ex- 
cellence:— 

**  Thou,  Harcourt,  o*er  our  laws  art  bid  preside. 
Most  leam*d  expounder,  most  unerring  guide. 
To  thee  the  poor,  to  thee  the  friendless  fly. 
To  thee  the  widow  and  the  orphan  cry» 
Each  suit  a  just  and  speedy  judgment  ends 
And  cheap  success  the  honest  cause  attends." 

His  Peerage  is  thus  celebrated; — 


*  It  is  a  fblio  of  thirty*five  pages.     The  title,  with  the  four  mottoes,  may  be 
amusing: 

POEM 

On  Occasion  of  the  Promotion  of  the  Right  Honourable 

THE  LORD  KEEPER  HARCOURT, 

TO   BK 

LORD  HIGH  CHANCELLOR  OF  GREAT  BRITAIN, 
The  7th  of  April,  1713. 
*<  Turn  pietate  grarem  ac  meritis  si  forte  virum  quern 
Conspexere,  silent,  arrectisque  auribus  astant : 
Ille  regit  dictis  animos,  et  pectora  mulcet." — Viao. 

*•  Et  quid  facundia  posset 

Turn  patuit.**— Ov. 
"  Ille  Deap  donis,  et  tanto  laetus  honore." — Viao. 
**  Quid  fiicit  interea  qui  nil  nisi  prselia  noscit** — Or. 
By  Mr.  H.  Caisrs. 

VOL.  IV.  H   H 
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CHAP. 
CXIX. 


DiTisions 

in  the 

Cabinet 

between 

Boling- 

broke  and 

Oxford. 


**  Thy  title  great  without  ozcbange  of  name, 
Harcourt  could  only  answer  Harcourt's  fiune ; 
The  noblest  style  and  sweetest  could  be  found. 
All  hearts  retain  it  and  all  tongues  resound.*' 

Finallj,  the  poet  anticipates  immortalitj  for  his  patron 
and  himself:  — 

**  Some  loftier  Muse  shall  yet  in  deathless  lays 
Sing  first  our  Anna's,  next  our  Harcourt's  praise, 
Your  matchless  virtues  will  sure  credit  bring 
To  all  the  wonders  poets  e*er  can  sing, 
Their  names  with  yours,  as  prophet,  I  divine 
In  British  annals  shall  for  ever  shine ; 
Perhaps,  not  quite  forgot  this  humble  Muse  of  mine." 

The  Chancellor  might  have  reasopablj  expected  long  to 
enjoy  his  new  dignity.  The  peace  being  approved  of  by 
both  Houses^  the  Government  seemed  firmly  established; 
Tory  measures  were  sure  to  pass  the  Commons  by  acclamation, 
and  in  the  Upper  House  the.  Whigs  found  themselves  in  a 
lessening  minority.  The  Queen  was  nK)re  than  ever  advene 
to  them  on  account  of  the  ingratitude  and  rudeness  of  the 
Duchess  of  Marlborough^  and,  as  her  Majesty  was  still  in 
middle  life,  their  prospects  appeared  most  dreary.  But  from 
this  time  Harcourt  found  only  discord  and  distraction  in  the 
Cabinet,  and  he  was  obliged  to  make  his  electi<m  between  the 
two  great  chiefs  of  the  Tory  party,  who,  from  their  struggle 
for  superiority,  and  the  different  views  which  they  took  re- 
specting the  succession  to  the  Crown,  soon  became  m<^ 
enemies.  He  had  hitherto  been  on  equally  good  terms  with 
both,  and,  with  the  assistance  of  Swift*,  had  contrived,  not- 


ConneetioB        *  Swift  first  made  Harcourt's  acquaintance  mi  coming  to  EngUmd,  as  tbe 
between         change  of  government  was  taking  place  in  the  autumn  of  1710. 
Harcourt  October  10.     **  I  dined  with  Mr.  Harley  to-day,  who  presented  me  to  the 

and  Swift       Attorney  General,  Sir  Simon  Harcourt,  wkh  nuush  compliment  on  all  ndea**— 
Journal  to  Stella, 

A  few  more  extracts-  from  Swift,  with  reference  to  tbe  Lord  Keeper,  may 
prove  interesting : 

"  It  was  Mr.  Harley's  custom,  every  Saturday,  that  four  oi  five  of  bis  most 
intimate  friends  among  those  he  had  taken  in  upon  the  great  change  made  at 
Court  should  dine  at  his  house,  and  after  about  two  montbs  acquaintftoee,  I  had 
the  honour  always  to  be  one  of  tbe  number.  This  company  at  first  consisted 
only  of  the  Lord  Keeper  Harcourt,  the  Earl  Rivers,  the  Eail  of  Pbterboroo^ 
Mr.  Secretary  St  John,  and  myself;  and  here,  after  dinner,  they  used  to  dis- 
course and  settle  matters  of  great  importance.** — Memoirs  rdating  to  the  Ckanfe 
in  Queen  Anne*9  Ministry, 

**  I  dined  with  Mr.  Harley  to-day.  Every  Saturday,  Lord  Keeper,  Secretary 
St  John,  and  I,  dine  with  him,  and  sometimes  Lord  Rivers,  and  they  let  in 
none  else.     I  stayed  with  Mr.  Harley  till  nine,  when  we  bad  mucb  duoourse 
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withstanding  occasional  differences^  to  keep  them  on  decently  CHAP. 
good  terms.  Being  one  of  the  club  of  sixteen,  composed  of  Ca- 
binet Ministers  and  leading  supporters  of  the  govemment,  who 
called  each  other  ^'  Brother,"  and  dined  weekly  at  eadi  other's 
houses,  he  selected  the  mollia  tempora  fandiy  and  when 
Champagne  and  Tokay,  of  which  they  freely  partook,  had 
dissipated  for  a  season  the  animosities  of  rivalry,  he  tried  to 
impress  upon  them  the  importance  of  their  mutual  cordiality 
to  their  country,  to  their  party,  and  to  themselves.  *  He  wa9 
likewise  a  member  of  the  smaller  dub  which  dined  every 
Saturday  with  the  Treasurer,  and  to  which  hardly  any  others 
but  St  John  and  Swift  were  admitted,  and  there,  while  they 

togetlier  after  the  rest  were  gone ;  and  I  gave  him  very  truly  my  opinion  when 
be  desired  it.** — Jownud  to  Stetta,  3d  March,  1711. 

••  After  dinner  we  had  coarse  Doiley  napkins,  fringed  at  each  end,  upon  the 
table  to  drink  with.  My  Lord  Keeper  spread  one  of  them  between  him  and 
Mr.  Prior :  I  told  him  I  was  glad  to  see  there  was  such  a  fringeshtp  (friend- 
ship) between  Mr.  Prior  and  his  Lordship." —  Swift's  Journal  to  Stelieh  p.  287. 

**  I  went  in  the  evening  to  see  Mr.  Harley ;  and,  upon  my  word,  I  was  in 
perfect  joy.  Mr.  Secretary  was  just  coming  out  of  the  door,  hut  I  made  him 
eome  back ;  and  there  was  the  old  Saturday  club.  Lord  Keeper,  Lord  Rivers, 
Mr.  Secretary,  Mr.  Harley,  and  I." —  lb.  249. 

**  I  am  sometimes  talked  into  frights,  and  told  that  all  is  ruined ;  but  am  im- 
mediately cured  when  I  see  any  of  the  ministry.  My  comfort  is,  they  are 
persons  of  great  abilities,  and  they  are  engaged  in  a  good  cause.  And  what  is 
one  very  giMd  circumstance,  as  I  told  three  of  them  (Harley,  St.  John,  and 
Haroourt)  the  other  day,  they  seem  heartily  to  love  one  another  in  spite  of  the 
scandal  of  inconstancy  which  Court  friendships  lie  under." — SwifVs  Letter  to 
Lord  Ftttrhortmgh,  Feb.  1711. 

JmfyS.  1711.  **  I  dined  to-day  at  our  society,  and  we  are  adjourned  for  a 
month,  because  most  of  us  go  into  the  country.  We  dined  at  Lord  Keeper's 
with  young  Harcourt,  and  Lord  Keeper  was  forced  to  sneak  off  and  dine  with 
Lord  Treasurer,  who  had  invited  the  Secretary  and  me  to  dine  with  him ;  but 
we  scorned  to  leave  our  company,  as  George  Granville  did,  whom  we  have 
threatened  to  expel.  However,  in  the  evening,  I  went  to  Lord  Treasurer,  and, 
among  other  company,  found  a  couple  of  Judges  with  him.  One  of  them. 
Judge  Powell,  an  old  fellow  with  grey  hairs,  was  the  merriest  old  gentleman 
I  ever  saw;  spoke  pleasant  things,  and  laughed  and  chuckled  till  be  cried 
again." 

**  I  was  to  have  dined  to-day  with  Lord  Keeper,  but  would  not,  because  that 
brute,  ^  John  Walter,  was  to  be  one  of  the  company.  So  I  dined  with  Lord 
Treasurer,  where  there  was  none  but  Lord  Bolingbroke." — Joum,  to  SteBa, 
13th  Jan.  1713. 

Lord  Harcourt  showed  as  much  deference  as  Harley  and  St  John  to  Swift, 
and  used  to  say  of  him,  **  Dr.  Swift  is  not  only  our  favourite,  but  he  is  our 
governor."  The  Dean  was,  in  fact,  a  leading  member  oF  the  government.  He 
bad  a  seat  in  the  cabinet,  without  office,  and  was  of  great  use  to  his  col- 
leagues, not  only  by  his  pen,  but  by  his  advice.  If  the  Reverend  Sydney  Smith 
had  assisted  at  Karl  Grey's  cabinet  dinners,  he  might  have  supplied  them  not 
only  with  wit,  but  with  wisdom. 

*  Toong  Harcourt,  the  Chancellor's  son,  was  the  secretary  to  this  club,  under 
the  directions  of  his  fitther. 
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CHAP,    planned  the  peace  of  Europe,  he  pointed  out  the  necesdty  of 

[^  peace  in  the  cabinet.  Decency  was  bo  well  preserved,  that  eyea 

A.  D.  1714.  Swift  for  a  time  was  not  aware  of  the  jealousies  which  had 
subsisted  from  the  very  formation  of  the  Tory  government 
There  could  hardly  be,"  he  says,  ♦*  a  firmer  friendship  in  ap- 
pearance than  what  I  observed  between  those  three  great  to^ 
who  were  then  diiefly  trusted,  I  mean  the  Lords  Oxford,  Bo- 
lingbroke,  and  Harcourt.  I  remember,  in  the  infincy  of  th^ 
power,  being  at  the  table  of  the  first,  where  they  were  aB 
met.  I  could  not  forbear  taking  notice  of  the  great  afiectioa 
they  bore  to  each  other,  and  said,  ^  I  would  venture  to  pfo- 
phesy  that  however  inconstant  our  Court  had  hitherto  been, 
their  ministry  would  certainly  last,  for  they  had  the  drareh, 
the  Crown,  and  the  people  entirely  on  their  side:'  Aen  it 
happened  that  the  public  good  and  their  private  interest  had 
the  same  bottom,  which  is  a  piece  of  good  fortune  that  does 
not  always  fall  to  the  share  of  men  in  power :  but  principally 
because  I  observed  they  heartily  loved  one  another,  and  I  did 
not  see  how  their  kindness  could  be  disturbed  by  comp^ 
tition,  since  each  of  them  seemed  contented  with  his  owB 
district,  so  that  notwithstanding  the  old  maxim  which  pro- 
nounces Court  friendships  to  be  of  no  long  duration,  I  was 
confident  theirs  would  last  as  long  as  their  lives.  But  it 
seems  the  inventor  of  that  maxim  happened  to  be  a  little 
wiser  than  I,  who  lived  to  see  this  friendship  first  d^e- 
nerate  into  indifference  and  suspicion,  and  thence  corrupt 
into  the  greatest  animosity  and  hatred,  contrary  to  all  appear- 
ances, and  much  to  the  discredit  of  me  and  my  sagacity."* 

While  imminent  peril  hung  over  the  administration  from 
the  risk  of  a  rupture  of  the  negotiations  for  peace,  and 
the  risk  of  the  treaty  being  condemned  by  parliament,  the 
diflSculty  of  preventing  dissensions  in  the  cabinet  was  com- 
paratively small ;  but  now  the  party  seemed  secure  of  power, 
and  the  question  arose.  Who  was  to  be  at  the  head  of  it? 
BoUngbroke,  greatly  excelling  his  rival  in  eloquence  and  in 
energy  of  character,  would  bear  no  superior,  while  Oxford, 
confident  from  his  higher  rank,  longer  experience,  and  better 

*  Inquiry  into  Bthatiow  of  the  Qveen*9  Auf  Ministry, 
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moral  ofaaracter^  was  for  centring  all  power  and  patronage  in     CHAP, 
kis  own  hands^  —  wished  to  keep  Bolingbroke  under  eubjec- 
tion  aa  if  still  only  Secretary  at  War,  —  and  treated  his  ][^^7mZ 
pretensions  as  presumptuous  and  preposterous.  * 

The  breach  between  them  was  hastened  by  the  declining  Queen's 
bealth  of  the  Queen.  From  the  attacks  of  iUness  to  which  IfJ^^^^ 
she  was  subject,  and  her  enfeebled  constitution,  those  who 
had  access  to  her  were  aware  that  her  life  was  v€iry  pre* 
carious,  and  could  not  be  long  protracted.  Who  was  to  rule 
in  her  stead  ?  Oxford,  although  accident  had  placed  him  at 
the  head  of  a  Tory  government,  had  Whiggish  propensities. 
While  he  was  a  member  of  the  House  of  Commons,  he  had 
faifOBelf  brought  in  the  act  by  which  the  Crown  was  limited 
to  the  house  of  Hanover ;  and  although  he  had  carried  on 

*  Swift  now  writes  thus  to  Lord  Peterborough  :  **  Our  divisions  run  farther 
tittn,  perhaps,  your  Lordship's  intelligence  has  yet  informed  you  of;  that  is,  a 
triuotiTirata  of  our  friends  I  have  mentioned  to  you ;  I  hare  told  them  more 
than  once,  upon  occasion,  that  all  my  hopes  of  their  success  depended  on  their 
nnioo ;  that  I  saw  they  loved  one  another,  and  hoped  they  would  continue  it,  to 
semove  that  scandal  of  inconstancy  ascribed  to  court  friendships.  I  am  not  now 
so  secure."  May,  1711.  —  So  in  his  Journal  to  Stella,  he  says:  **1  do  not 
UMieh  like  the  posture  of  things :  I  always  apprehended  that  any  falling  out 
would  ruin  them,  and  so  I  have  told  them  several  times.**  2lsl  Aug,  1711.— 
But  he  most  completely  draws  aside  the  curtain  in  his  "  Inquiry  into  the  Queen*s 
kut  AGnUtjy*'*  **  There  could  hardly  be  a  firmer  friendship  in  appearance  than 
what  I  observed  between  those  three  great  men  who  were  then  chiefly  trusted  ; 
I  mean  the  Lords  Oxford,  Bolingbroke,  and  Harcourt.  I  remember,  in  the  in- 
fitncy  of  their  power,  being  at  tlie  uble  of  the  first,  where  they  were  all  met,  I 
eould  not  forbear  taking  notice  of  the  great  affection  they  have  to  each  other. 
I  did  not  see  how  their  kindness  could  be  disturbed  by  competition,  since  each 
of.  them  seemed  contented  with  his  own  district ;  so  that  notwithstanding  the 
old  maxim  which  pronounces  Court  friendships  to  be  of  no  long  duration,  I  was 
eonSdent  theirs  would  last  as  long  as  their  lives.  But  it  seems  the  inventor  of 
this  maxim  was  a  good  deal  wiser  than  I,  who  lived  to  see  this  friendship  first 
degenerate  into  indifference  and  suspicion,  and  thence  corrupt  into  the  greatest 
Mumosity  and  hatred,  contrary  to  all  appearances,  and  much  to  the  discredit  of 
me  and  my  sagacity." 

About  the  same  time.  Swift  composed  '*  The  Faggot,**  applying  to  the  quar- 
sriling  roiaisters  the  fable  of  **  the  Old  Man  and  the  Bnndle  of  Sticks,**  and 
deals  a  hard  blow  to  the  Lord  Chancellor : 

<*  Come,  courtiers,  every  man  bis  stick. 

Lord  Treasurer,  for  once  be  quick ; 
And  that  they  may  the  closer  cling. 
Take  your  blue  ribbon  for  a  string. 
Carney  trimming  Harcourt,  bring  your  mace, 
And  squeese  it  in,  or  quit  your  place ; 
Dispatch,  or  else  that  rascal  Northey  * 
Will  undertake  to  do  it  for  thee.** 


*  Northey  was  Attorney  General,  and  supposed  to  be  a  candidate  for  the 
Great  Seal. 
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CHAP.    ooirreq)ondeiicc  with  St*  Germaine's,  and  had  held  out  hopes 
CXIX.     ^  ^g  supporters  of  divine  right,  thb  was  only  to  soothe  the 
Jacobite  party,  and  he  was  fully  resolved,  in  his  heart,  to 
stand  by  the  Protestant  succession.     He  trusted  that  his 
services  might  be  favourably  considered  by  the  new  family ; 
and,  at  any  rate,  he  was  not  without  some  little  regard  for 
religion  and  liberty.     Bolingbroke,  utterly  unprincipled,  saw 
that  for  him  there  was  no  hope  on  the  accession  <^  the 
Hanoverian  family,  as  they  would  either  entirely  throw  them- 
selves into  the  arms  of  the  Whigs,  to  whom  chiefly  they 
owed  their  summons  to  the  throne,  or,  if  they  favoured  anj 
Tory,  would  prefer  him  who  had  assisted  the  Whigs  in  bring- 
ing about  this  settlement*     He,  therefore,  devoted  himself  to 
the  cause  of  the  Pretender.     Though,  in  his  public  pro- 
fessions, he  was  furiously  High  Church,  in  private  he  was  a 
scoffer  at  all  religion.     He  cherished  the  hope  of  prevailing 
on  James  to  follow  the  example  of  his  ancestor,  Henry  lY. 
of  France,  and,  out  of  policy,  to  change  his  creed ;  but,  if 
this  could  not  be  accomplished,  he  would  not  have  scrupled 
to  try  to  make  the  nation  conform  to  the  faith  of  the  Soye- 
reign,  and  he  would  have  set  them  the  example.     As  to  the 
constitution  he  was  indifferent,  for  he  intended  that  the  pre* 
rogatives  of  the  Crown  should  be  exercised  by  himself. 
Harcourt         Harcourt,  a  very  different  man,  engaged  in  the  same  entcr- 
sidw  with     prise  from  very  different  motives.  It  is  impossible  to  deny  that 
broke^o       '^  Quccn  Auuc's  rcigu  there  might  have  been  conscientioos, 
^"g>»*       disinterested,  ay,  and  enlightened^  Jacobites, — and  I  reckon 
James.         this  eminent  lawyer  in  the  number.    Looking  to  the  conduct 
of  James  II.,  and  considering  what  might  be  expected  from  his 
bigoted  son,  I  myself,  for  the  sake  of  the  reformed  religion  and 
civil  liberty,  should  have  been  still  for  breaking  the  line  of  he- 
reditary succession,  and  placing  another  family  on  the  throne, 
notwithstanding  all  the  objections  to  which  this  proceedbg 
Reasoning    ^^  liable.     But  Harcourt  reasoned  very  differentiy.    He 
of  Jacobites  questioned,  on  plausible  grounds,  the  power  of  parliament  to 
time.  change  the  succession  to  the  Crown, — urging  that  by  the 

fundamental  law  of  the  monarchy,  given  by  God  and 
assented  to  by  the  whole  body  of  the  people  before  par- 
liaments existed,  this  succession   was  hereditary,  and  that 
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the  Lords  and  Commons  were  only  summoned  to  advise  the  CHAP. 
King  de  arduis  regni — to  carry  on  the  existing  constitution 
—not  to  subvert  it,  — •  which,  if  the  wild  notions  of  liberty  ^,  u.  1714. 
prevailing  in  modem  times  were  to  prevail,  could  only  be 
done  by  a  general  convention  of  the  whole  people,  or  by  some 
scheme  for  ascertaining  the  opinion  of  the  majority.  At  all 
events,  he  pronounced  the  resolution  of  the  two  Houses  to 
alter  the  succession,  without  the  consent  of  the  reigning 
monarch,  in  point  of  law,  a  nullity ; — and  the  Revolution  was 
nothing  more.  If  the  misdeeds  of  James  would  justify  re- 
sistance to  his  authority,  and  setting  him  aside  for  his  life,  as 
if  he  were  deprived  of  reason,  —  his  innocent  son  might  ex^ 
daim,  **  ubi  lapsus  f  quid  feci  f  "  On  grounds  of  expediency, 
as  well  as  right,  it  would  be  proper  to  adhere  to  the  ancient 
line  of  our  kings.  The  true  heir  was  an  Englishman  bom, 
and,  though  unfortunately  reared  in  a  foreign  land,  he  spoke 
our  language,  and  had  been  bred  with  a  familiar  acquaint* 
ance  with  our  literature,  our  laws,  and  our  habits,  —  ever 
looking  to  England  as  his  home,  and  having  nothing  to 
divert  his  affections  from  this  country  when  he  should  have 
been  placed  on  the  throne  of  his  ancestors.  He  would  be 
ready  to  consent  to  all  the  limitations  on  the  royal  authority 
which  had  heen  recently  introduced ;  and,  indeed,  more  had 
been  oSereA  in  the  reign  of  Charles  II.,  rather  than  violate 
the  law  of  succession  by  the  Exclusion  Bill  Religion  was 
a  difficulty,  but  there  was  great  reason  to  hope  for  the  con- 
formity of  the  true  heir  to  the  Church  of  England.  Having 
promised  securities  for  Protestantism,  why  should  not  he 
enjoy  liberty  of  conscience  as  well  as  his  subjects  ?  and  where 
was  the  justice  in  saying  that  he  had  forfeited  the  Crown  by 
adhering  to  the  faith  of  our  great  law-giver,  Edward  I.,  and 
of  the  heroes  of  Cresci,  Poictiers,  and  Agincourt,  from 
whom  he  was  descended  ?  Then  regard  was  to  be  had  to 
the  foreign  family  to  be  invited  to  rule  over  us.  The 
Princess  Sophia,  herself  an  amiable  and  accomplished 
Princess,  was  now  in  her  eightieth  year,  and  her  son  George^ 
the  reigning  Elector  of  Hanover,  had  nothing  but  the  vulgar 
virtne  of  personal  courage  to  recommend  him.  Though  four- 
teen years  had  elapsed  since  the  passing  of  what  was  called 
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CHAP,    tte^  Act  of  Settlement,"  mid^wliidi  he  was  to  olani  tlifi 
^^^^     down,  he  had  iwt  yet  paid  his  fiiture  subjeeta  the  <»mr 


A.  11,1714.  pi>Hii6nt  of  learning  ike  first  radiments  of  their  languiiges 
be  had  an  utter  contempt  for  all  Uteratiire  and  for  the  &te 
arts ;  having  shnt  up  his  lawful  wife  in  a  eastie  on  an  no- 
just  suspidcm  of  infidelity,  he  lived  with  mistresses,  who  wene 
to  be  transferred  to  this  country  to  squander  our  mpoej  and 
to  comq>t  our  morals ;  he  himself  was  deeply  involved  m 
petty  German  politics,  from  whidi  his  mind  never  ooold  be 
extricated ;  to  add  a  few  acres  to  his  hereditary  dominioBS)  he 
would  be  ready  lavishly  to  waste  British  blood  and  treasum; 
utterly  ignorant  of  our  constitution  and  form  of  goveraiiig) 
he  would  be  a  mere  puppet  in  the  hands  of  others,  and  bis 
aocesrion  would  be  a  usurpation  of  the  govermn^t  by  tlie 
odioas  Whig  faction,  who  pretended  a  love  for  civil  flod 
religious  liberty  that  they  might  reign  in  his  name.  En^iah 
history  proved  that  the  true  heir  to  the  tlmme  had  iJvajs 
recovered  his  rights,  and  as  long  as  a  stranger  was  oa  the 
throne  there  would  be  a  constant  succession  of  consiHraefeB 
and  rebellions,  incompatible  with  public  peace  or  public 
proi^rity.  The  royal  line  of  James  IL  would  be  per- 
petuated by  his  two  grandsons,  and,  if  it  were  extinct,  th^ 
were  still  all  the  descendants  of  Henrietta,  daughter  of 
Charles  I.,  and  there  were  all  the  descendants  of  the  elder 
childr^a  of  the  Queen  of  Bohemia,  descended  from  James  I., 
before  ihe  Princess  Sophia  of  Hanover,  or  her  descendants, 
eould  have  the  slightest  colour  of  claim. 
Jacobite  Accordingly,  under  the  secret  sanction  of  Harcourt,  vanoiis 

Uonl!*^  treatises  were  now  published  in  England  to  suj^rt  the  im- 
prescriptible daim  of  the  Stuarts  to  the  Crown,  and  the 
invalidity  of  the  Act  of  Settlement.  One  of  these  whi(^  bad 
been  composed,  it  was  believed,  from  materials  furnished  by 
him,  and  which  had  been  advertised  in  the  London  Gazette^ 
advocated,  in  the  boldest  and  most  explicit  terms,  the  caase  of 
the  Pretender ;  and  when  the  indignation  of  the  Whigs,  and 
the  damour  o£  the  press,  had  compelled  the  commencement 
of  a  {^osecution  against  the  publisher,  this  was  raidered 
abortive  by  the  interference  of  the  government  in  renutting 
the  sentence.* 
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T!ki&^  is  BO  direct  evidence  to  show  how  far  the  Queen     chap. 
•mcumdm  these  views.     She  would  not  lirten  to  the  p«>.  _f^^ 
poiai  that  her  brother  should  come  to  England^  on  mn  wst-  Queen's  in- 
derstsiiding  that  she  should  sit  upcm  the  throne  durijBg  her  cUnation  in 
life,  and  that  he  shotdd  succeed  her;  but  there  seems  no  herbroUier^ 
reason  to  doubt  that,  entertaining  the  greatest  abhorrence  of 
^  Htmoverian  family^  she  would  have  been  pleased  with  any 
plans  to  ensure  his  succession  which  were  consist^it  with 
the  continuance  of  her  own  rule*     In  answer  to  an  address 
from  the  Lfordsy  who  were  alarmed  by  the  aspect  of  affidrs^ 
and  {Nrayed  that  she  would  issue  a  proclamation  against  the  j^^^^  i^. 
Pretender,  — by  Haroourt's  advice,  and  with  the  strong  ap-  i7i4. 
probation  of  Bolingbroke,  —  against  the  remonstrances  of 
Oxford  —  she  said,  ^'  I  do  not  at  this  time  see  any  occasion 
for  sudi  a  proclamation :  Whenever  I  judge  it  to  be  neces- 
isry,  I  shall  give  my  orders  for  having  one  issued*"  f     She 
iyi:ewise  agreed  to  the  new  modelling  of  the  army  by  the 
^Usnsssal  of  a  great  many  Whig  officers  —  a  measure  which 
die  was  perhaps  told  was  only  for  the  safety  of  the  church  — 
Imt  which  Bolingbroke  and  Harcourt  certiunly  recommended 
for  the  purpose  of  defeating  the  Hanoverian  succession.): 
They  made  another  attempt,  which  might  have  been  much  sincerity 
more  effectual  —  by  imploring  the  Pretender  to  change,  or  «nd  impni- 
dissemble,  his  religion;   but  James,  who  is  to  be  praised  PrJJ^der.^ 
at  least  for  his  sincerity,  wrote  an  answer  solemnly  declaring 
that  ^'  he  would  neither  change  nor  dissemble  his  own  religion, 
but  that  he  would  show  indulgence  to  the  religious  errors  of 
bis  subjects;"  and  this  was  injudiciously  made  public  by  some 
of  his  partizans,  in  the  vain  hope  of  assisting  him  by  raising  his 
character  for  honesty.§     But,  upon  the  whole,  things  looked 
60  favourably  for  the  Stuart  family,  and  such  confidence  was 

*  Letter  to  Botfamar,  25tb  May,  1714 ;  Political  Sute,  vii.  488. 

t  7  ParL  Hist.  1340. 

i  Maqphenon's  Pap.  ii  412. ;  Com.  Jour.  xvii.  293. 

%  At  thif  time  Bolingbroke  in  a  great  rage  declared  to  Iberville,  that  «*  if  the 
Elector  of  Hanover  ever  did  mount  the  throne  of  England,  it  would  be  entirely 
through  the  fault  of  the  Pretender  in  revising  to  do  what  was  quite  indispens- 
able to  gain  the  hearts  and  to  allay  the  apprehensions  of  the  nation ; "  and 
several  leading  Catholics  concurred  in  the  same  advice,  saying  that  **  the  delay 
of  his  eonformity  at  this  dangerous  crisis  of  the  Queen's  health  they  thought 
eould  only  arise  from  his  requiring  assurances  that  on  taking  that  step  he  would 
be  acknowledged  as  heir."—  Letters  of  Iberville  to  Torcy,  June  and  July,  1714. 
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CHAP,     reposed  by  their  party  in  the  Lord  Chancellor^  that  a  bill  was 

'_   tiled  in  the  Court  of  Chancery  by  Mary  of  Modena,  claiming 

ji,D.  1714.  arrears  of  her  dowry  to  the  amount  of  660,000i  An  objec- 
tion being  made  that  she  styled  herself  ^^  Queen  Mother^"  he 
was  obliged  to  order  it  to  be  taken  off  the  file  —  but  havii^ 
reformed  her  title  to  ^^  the  Most  illustrious  Princess  Maria, 
relict  of  James  II.  Eling  of  England,"  it  was  reoeived,  and 
although  no  formal  decree  was  pronoimced  upon  it,  a  sum  of 
60,000i  was  remitted  to  France  for  her  use. 
Writ  de-  The  firiends  of  the  Protestant  succession  were  not  inactive, 

manded  for  /»  i  .  i      i       r>ii 

the  eiec-  and  they  now  recommended  a  move  for  which  the  Chancellor 
of^HMiver  ^^  ^*^®  prepared.  In  the  year  1706,  a  patent  had  passed 
as  Duke  of  the  Great  Seal  creating  the  electoral  Prince  of  Hanover, 
Cambridge,  afterwards  George  II.,  an  En^h  Peer,  by  the  title  of 
"  Duke  of  Cambridge,"  but  no  writ  of  summons  had  ever 
been  issued  to  him,  and  there  was  no  apprehension  that  such 
a  thing  would  ever  be  proposed,  as  the  Whigs  themselves, 
when  in  office,  out  of  tenderness  to  the  feelings  of  the  Queen, 
had  resisted  the  application  that  a  member  of  the  electoral 
&mily  should  be  invited  to  reside  in  England.  But  having 
been  naturalized  by  act  of  parliament  —  dejure,  he  was  en- 
titled to  a  writ  as  much  as  any  oth^  peer,  and  it  was  thought 
that  his  presence  would  not  only  embarrass  the  ministers,  but 
in  case  of  a  demise  of  the  Crown  might  essentially  further  the 
accession  of  his  family.  On  the  10th  of  April  the  Whig 
Lords  held  a  consultation  at  Lord  Halifax^  to  which  Baron 
Schutz,  envoy  from  Hanover,  was  admitted,  and  it  was  re- 
solved that,  without  any  address  to  the  Crown,  or  par- 
liamentary discussion,  and  without  any  previous  notice  the 
writ  should  be  demanded  as  a  mere  matter  of  course  from  the 
Lord  Chancellor,  whose  official  duty  it  was  to  have  issued  it 
under  the  Great  Seal.  Accordingly  Baron  Schutz,  as  the 
agent  of  the  Duke,  paid  a  visit  to  the  Lord  Chancellor,  and, 
after  the  ceremony  of  salutation  had  passed  in  due  form,  and 
they  were  both  seated,  the  following  amusing  dialogue  was 
held  between  them. — B.  S.  **  I  wait  upon  your  Lordship  to 
acknowledge,  in  the  name  of  the  Elector,  my  master,  the 
affection  your  Lordship  has  shown  on  various  occasions  to  the 
most  serene  Electoral  House  of  Hanover." — L.  C.  **I  am 
extremely  sensible  of  the  honour  which  your  Excellency  does 
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me  by  ibis  visit,  andihis  oompliment,  and  I  beg  you  will     CHAP. 

assure  his  most  Serene  Highness,  the  Elector,  of  my  entire  |_ 

devotion  to  his  service,  and  I  hope  his  most  Serene  Highness  ^^ ,,,  X7i4« 

^ves  no  credit  to  the  false  reports  which  are  industriously 

sfnread  abroad  in  order  to  excite  jealousies  in  the  mind  of  his 

most  Serene   Highness  against  myself  and  others  of  her 

Majesty^s  present  Ministers." — B.  8.  **  My  Lord,  I  shall  not 

fidl  to  discharge  such  an  agreeable  commission.     But,  in  the 

mean  time,  I  have  a  small  favour  to  ask  from  your  Lordship 

on  bdudf  of  the  Electoral  Prince  —  that  your  Lordship  would 

be  pleased  to  make  a  writ  for  his  sitting  in  the  House  of  Peers 

as  Duke  of  Cambridge."  —  Z.  C.  (miLch  astonished^  puzzled, 

and  perplexed*)  ^*  It  is  not  usual  to  make  out  writs  for  Peers 

who  are  out  of  the  kingdom.     However,  I  will  forthwith 

apply  to  her  Majesty  for  directions  in  this  case." — B.  S.  "  I 

doubt  not  that  your  Lordship  will  duly  perform  what  you 

know  to  be  the  duty  of  your  office.     But  I  can  relieve  your 

Lordship  from  all  difficulty  on  the  score  of  the  Duke  of 

Cambridge  being  out  of  the  kingdom,  for  I  can  assure  your 

Lordship  that  his  Electoral  Highness  will  come  over  very 

speedily,  and  he  may  probably  have  landed  before  the  writ  is 

made  out.     And  now,  my  Lord,  I  respectfully  take  my  leave 

of  your  Lordship." — L.  C.  {in  some  confusion  and  trepidation, 

and  perhaps  recollecting  that  this  scene  might  be  the  foundation 

of  a  future  impeachment)    *^  Your  Excellency  will  be  pleased 

to  remember  that  I  do  not  refuse  your  demand,  but  only  think 

it  proper  to  acquaint  the  Queen,  my  Mistress,  with  it — which 

I  will  forthwith  do." — B,  8.  "  Your  Lordship  will  also  be 

pleased  to  remember  that  I,  by  the  authority  and  in  the  name 

of  the  Duke  of  Cambridge,  do  demand  that  a  writ  of  summons 

may  be  made  out  to  him  to  sit  in  this  present  parliament 

according  to  the  rights  and  privileges  of  the  peerage   of 

England." 

The  Chancellor  immediately  called  a  Cabinet  Council, 
which  sat  on  this  subject  from  9  o'clock  till  midnight,  and 
then  resolved  ^^that  a  writ  should  be  made  out  for  the 
Duke  of  Cambridge."  Bolingbroke  was  convinced,  although 
with  great  difficulty,  that  the  Lords  would  immediately  take 
up  the  refusal  of  the  writ  as  a  breach  of  privilege,  and  that 
the  nation  would  be  on  their  side.     Next  day  the  Hanoverian 


Digitized  by 


Google 


47*  REIGN  OF  QtJEEK  ANKE. 


OUAK     Miiuster  addressed  the^foUowing  letter  to  ibe  Lc»d  Ghan- 
oellor:  — 


oxix. 

▲.D.  1714. 


«  My  Lord, 
'*  I  hope  your  Lord^  will  be  pleased  to  send  me  an  answer 
concerning  what  I  had  the  honour  to   entertain  you  with 
yesterday,  that  I  may  this  evening  acquaint  the  Princess 
Sophia  with  the  same  by  my  letters. 

"  I  am,  with  great  respect, 
"  My  Lord, 

"  Your  LordP*  most  obed* 
'*  humble  Serv*  - 

"  GSYK    SCHUTZ. 
•*  London,  the  |}  April.  1714, 
ia  the  Aftierooon.*' 

Without  again  consulting  his  colleagues,  the  Chancellor 
returned  an  answer  in  the  spirit  of  the  resolution  which  the 
government  had  adopted. 

"ISth  April,  1714. 

"  S% 

*^  When  you  came  to  me  yesterday,  and  told  me  that  by 
order  of  the  Princess  Sophia  you  demanded  a  writ  of 
summons  for  the  Duke  of  Cambridge,  I  let  you  know  that 
I  thought  it  my  duty  to  acquaint  her  Ma*^  therewith. 

"  I  have  accordingly  layd  this  matter  before  the  Queen, 
who  was  pleased  to  say,  that  not  having  received  the  least 
intimation  of  this  demand  from  you,  or  in  any  other  manner 
whatsoever  from  the  Court  of  Hanover,  she  could  hardly 
persuade  herself  that  you  acted  by  direction  from  thence; 
that  she,  therefore,  did  not  think  fit  to  give  any  other  answer 
than  this,  that  I'  would  do  what  the  law  required. 

^^  The  writ  for  the  Duke  of  Cambridge  was  sealed  of  coiu*se, 
when  the  writs  of  summons  to  all  the  other  peers  were 
sealed,  and  lyes  ready  to  be  delivered  to  you  whenever  you 
call  for  it.     I  am, 

"  Your  most  humble  Serv*, 

"Harcoubt,  C.''* 

♦  Lans.  MS.  Brit.  Mus.  1236.  fo.  257.  259. 
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The  Blayment  that  the  writ  had  been  seakd  "of  ccMirse,''     oha*pi 
the  Chancellor  considered  himself  at  liberty  to  make^  on  the 


well-known  doctrine  of  his  Court,  that  "  Equity  considers 
what  ought  to  be  done  as  actually  done."  However,  it  was 
Mcretly  determined  that  measures  should  be  taken  to  counter- 
act this  project ;  that  the  journey  of  the  Electoral  Prince 
should  be  delayed;  that  if  the  Queen  survived,  measures 
should  be  taken  to  repeal  the  act  of  settlement,  and  that  if 
she  should  suddenly  die,  the  Pretender  should  be  proclaimed** 
Oxford^  at  the  head  of  a  party  called  the  "  Hanoverian 
Tories,"  remained  true  to  the  Protestant  succession ;  but  he 
was  left  almost  alone  in  the  Cabinet.  Mrs.  Masham,  who 
had  made  him  Prime  Minister,  had  now  conceived  a  mortal 
enmity  towards  him,  because  he  had  prevented  her  from 
recovering  a  large  sum  of  money  from  the  Assiento  contract. 
As  a  consequence,  she  warmly  sided  with  Bolingbroke  and 
Harcourt,  and  took  up  the  cause  of  James  IILf  We 
likewise  find  from  the  Memoirs  of  the  Marshal  Berwick,  that 
the  Court  of  St.  Germaine's,  through  the  channel  of  the 
Duke  of  Ormond  and  of  Lady  Masham,  had  intimated  to 
the  Queen  a  wish  that  the  Lord  Treasurer  should  be  re- 
moved. ^ 
The  Chancellor  having,  on  the  9th  of  July,  the  last  time  Harcourt 

r\  A  •  ^  ^•  j  i»  x    summoned 

Queen  Anne  was  ever  seen  m  public,  prorogued  parliament  fro^  the 
by  her  conmiand,  retired  into  the  country  to  enjoy  a  short  country  i»y 
repose  after  the  labours  of  a  protracted  session ;  but  he  was  broke, 
immediately  summoned  to  town  by  Bolingbroke,  who  was 
impatient  to  break  up  the  existing  Cabinet,  and  added  the 

*  Anne*8  real  sentiments  on  this  subject  may  be  gathered  from  the  narrative 
of  Lockharty  of  Carnwath,  a  sealous  Jacobite,  of  his  presenting  to  her  a  **  high 
monarchioal  **  or  Jacobitish  address  from  the  county  of  Edinburgh.  Being  told 
by  the  Queen  that '  she  did  not  doubt  his  affection  to  her  person,  and  that  she 
hoped  he  would  not  concur  in  any  design  to  bring  over  the  Prince  of  Hanover 
during  her  lifetime,*  somewhat  surprised  at  this  mark  of  confidence,  —  **  I  told 
her,**  says  he,  **  that  her  Majesty  might  judge  from  the  address  I  had  read,  tliat 
I  should  not  be  acceptable  to  my  constituents  if  I  gave  my  consent  for  bring- 
ing  over  any  of  that  fiimily,  either  now  or  atony  time  hereafler,**  ^  At  this,**  adds 
Lockhart,  **  she  smiled,  and  I  withdrew ;  and  then  she  said  to  the  Duke  of 
HamiltoD  she  believed  I  was  an  honest  man,  and  a  fiiir  dealer.'*— XoeAA.  Corr, 
317. 

t  **  The  Lord  Chancellor,  Lord  Bolingbroke,  and  Lady  Masham,  openly  de- 
clared against  him,  ftc.** — Swift,  Inquiry  into  the  Behaviour  of  the  Queen*$  laet 
MOnietry, 

t  Ber.  Mem.  iu  133, 
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following : — *^  P.  S.  Pray,  my  Lord,  be  panctual,  and  bring 
back  with  you  a  more  sanguine  dispoeition  than  you  left 
town  with :  at  least  don't  fancy  that  the  Queen  and  all  the 
rest  of  us  are  to  be  the  slaves  of  him  who  was  raised  hj 
the  favour  of  the  former,  and  the  friendship  of  the  latter.'** 

On  the  27th  of  July  came  the  long  expected  crisis,  wh^ 
Oxford  felL  After  a  renewal  of  his  personal  altercations 
with  his  rival,  often  repeated  in  the  royal  presence,  and  a 
tumultuous  scene,  which  was  continued  till  two  in  the  morn- 
ing, Anne  summoned  up  resolution  to  resume  the  AVTute 
StaiF,  and  the  whole  power  of  the  state  was  left  in  the  hands 
of  Bolingbroke,  with  orders  to  form  a  new  administra- 
tion, f  For  a  few  hours,  the  cause  of  the  Pretender 
seemed  triumphant.  The  new  Premier,  of  course,  intended 
that  Lord  Harcourt  should  continue  to  hold  the  Great  Seal 
as  Chancellor.  He  announced  that  he  would  put  the 
Treasury  in  commission,  and  retaining  the  office  of  Secre- 
tary, which  at  such  a  juncture  was  the  most  important  under 
the  Crown,  he  named  for  the  other  departments  of  the  go- 
vernment stanch  Jacobites,  several  of  whom  showed  their 
sincerity  by  afterwards  going  into  exile,  and  openly  es- 
pousing the  falling  cause  of  the  Stuarts.  In  the  wantonness 
of  his  exultation,  he  next  day  gave  a  grand  dinner  to  the 
Whig  leaders  at  his  house  in  Golden  Square,  as  if,  while 
determined  to  rule  in  the  name  of  James  III.,  he  had  in- 
tended to  make  overtures  to  them  to  assist  him  in  securing 
the  Protestant  succession,  to  which  he  declared  himself  a 
devoted  adherent. 

But  his  ambitious  plans,  when  seemingly  so  near  their 
consummation,  were  for  ever  blasted  by  the  mortal  illness 


•  Bolingbroke  to  Harcourt,  19th  July,  17)4;  MSS.  of  G.  G.  VenioD 
Harcourt,  Esq.,  M.P. 

f  The  letters  of  Erasmus  Lewis  to  Swift  give  a  lively  picture  of  the  behaTiour 
of  Harcourt  and  Oxford  to  each  other  just  before  the  breaking  up  of  the 
Cabinet — Ju/y  17.  1714.  "The  great  Attorney  (Harcourt),  who  made  you 
the  sham  offer  of  the  Yorkshire  living,  had  a  long  conference  with  the  Dn^oa 
(Oxford)  on  Thursday,  kissed  him  at  parting,  and  cursed  him  at  bent.** — 
July  22.  **  They  eat  and  drink  and  walk  together,  as  if  there  were  no  sort  of 
disagreement ;  and  when  they  part  I  hear  they  give  one  another  such  names  as 
nobmiy  but  ministers  of  state  could  hear  without  cutting  throats." — Jvijf  94. 

**  intelligence  that  the  Dragon  has  broke  out  in  a  fiery  passon  with  my 

Lord  Chancellor,  sworn  a  thousand  oaths  he  would  be  revenged,  &c* 
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of  the  Queen,  which  she  ascribed  to  her  agitation  on  the     chap. 
night  she  vested  all  power  in  his  hands.     While  she  lay     ^^^X- 
in  a  state  of  stupor^  the  friends  of  the  Protestant  succes-  TTdTitiZ 
rion  seized  the  goyemment;   she  was  made  to  go  through  Aoeestnon 
the  form  of  appointing   Shrewsbury  Lord  Treasurer,  and  ^    ^^^  ' 
A8  Booa  as  she  expired  George  was  peaceably  proclaimed 
King. 
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CHAPTER  CXX. 

CONCLUSION  OF  TH£  LIFE  OF  LORD  HAROOITBt. 

CHAP.     Harcourt  had  been  deliberating  with  the  other  mimstera 

]__  of  Anne,  when  Somerset  and  Argyle  burst  into  the  connoil 

A.  D.  1714.  chamber.  If  these  two  noblemen  had  been  committed  to  the 
Harcourt  a  Towcr,  if  a  messenger  had  been  immediately  despatched  to 
liegtDcy.  Loraine  for  the  Pretender,  and  if  the  Duke  of  Marlborougb, 
who  had  just  then  landed  from  the  Continent,  and  who  per- 
sonally bore  no  good  will  to  the  Elector,  could  by  immense 
offers  have  been  gained  over,  —  the  Stuart  dynasty  miglit 
have  remained  on  the  throne.  But  Bolbgbroke,  Harcourt, 
and  the  Jacobites,  were  stunned  and  bewildered  by  the 
sudden  blow ;  they  did  not  make  the  slightest  effort  to  re- 
sist the  measures  of  the  Whigs,  and  they  seem  all  to  have 
fallen  into  passive  despair,  except  Atterbury,  who,  when 
hb  offer  that  he  would  head  the  procession  to  proclaim 
James  at  Charing  Cross  was  rejected,  exclaimed,  "  The 
best  cause  in  Europe  is  lost  for  want  of  spirit.** 

However,  I  think  all  reasonable  men,  —  even  those  who 
concurred  in  Harcourt's  political  principles,  must  approve,  in 
point  of  policy,  of  the  course  which  he  now  adopted.  The 
Jacobites  were  considerably  outnumbered  in  the  Council,  and 
there  was  reason  to  believe  that,  from  the  prevalent  horror 
of  popery,  the  great  majority  of  the  officers  in  the  anny 
and  navy,  and  the  majority  of  the  population  of  the  country, 
would  have  declared  for  the  Protestant  line.  To  resist  the 
Act  of  Settlement  would  have  been  another  revolution — 
which,  for  the  sake  of  the  cause  and  of  those  who  were  to  be 
engaged  in  it,  was  not  to  be  attempted  under  circumstances 
which  afforded  no  reasonable  hope  of  success. 

In  reality,  Harcourt  acted  as  if  he  had  never  in  any  d^rec 
plotted  against  or  disapproved  the  change  of  dynasty.  At 
the  meeting  of  the  Council,  which  took  place  as  soon  as  the 
Queen  had  breathed  her  last,  he  produced  the  sealed  pqw 
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wkidi  had   been  deposited  with  him  as  Lord  Chancellor,     CHAP, 
containing  the  names  of  those   appointed   Lords   Justices 


by  Greorge  on  his  mother's  death.      Being  himself  under   a.i>.1714. 
the  Act   of  Regency  officially  a  Lord  Justice,   he  imme- 
diately took  the  oath  of  allegiance  to  the  new  Sovereign, 
together  with  the   oath  of  abjuration  of  James,  which  he 
had   so    strenuously    opposed,    and   he   administered   these 
oaths  to  his  brother  Lords  Justices,  as  well  such  who  were 
official,  as  those  who  had  been  personally  nominated.     They 
then  all  signed  the  formal  recognition  of  the  title  of  the 
new  Sovereign,  and  ordered  the  Heralds  to  proclaim  **  that  Georjce  I. 
the  high  and  mighty  Prince  George,  Elector  of  Brunswick  ^ 
Lnnenburgh,  is,  by  the  death  of  Queen   Anne   of  blessed 
memory,  become  our  lawful  and  rightful  liege  Lord,  King  of 
Great  Britain,  France,  and  Ireland,  Defender  of  the  Faith." 

Lord  Harcourt's  authority  as  Chancellor  under  his  appoint-  Haroourt 
ment  by  Queen  Anne  was  gone,  but  he  was  reappointed  by  ^c^JjL 
the  Lords  of  the  Regency,  in  the  name  of  the  new  Sovereign,  cellor, 
and  was  again  sworn  in.* 

The  House  of  Lords  having  assembled  in  pursuance  of  the 
Act  requiring  parliament  to  meet  immediately  on  the  demise 
of  the  Crown,  the  Chancellor  hastened  to  the  woolsack,  and, 
to  give  time  for  taking  the  oaths  to  the  government,  moved 
an  adjournment  till  the  5th  of  August.     On  that  day,  the 
Commons  being  summoned  to  the  bar,  the  Chancellor,  in  the 
name  of  the  Lords  Justices,  now  invested  with  royal  autho- 
rity, thus  spoke :   "  My  Lords   and   Gentlemen,  it   having  Harcourt*s 
pleased  Almighty  God   to   take   to   himself  our  late  most  l!^**" 
gracious  Queen  of  blessed  memory,  we  hope  that  nothing  Justice  to 
has  been  omitted  which  might   contribute  to  the  safety  of  Houses, 
these  realms,  and  the  preservation  of  our  religion,  laws,  and 
liberties,  in   this  great   conjuncture.      As  these  invaluable 

*  "  Anno  Priino  Georgii  Regis,  Sd  August,  1714. — Simon  L**  Harcourt,  Lord 
Higb  Chancellor  of  Great  Britain,  went  af\terwards  (t.  e.  swearing  of  the  L** 
Chief  Justice  Parker,  tlie  Attorney  and  Solicitor  General,  etc.)  into  Court  at 
his  house  aforesaid  (Linco1n*s  Inn  Fields),  attended  by  the  Ma'  of  the  Rolls. 
some  of  the  Masters  in  Chancery,  Six  Clerks  Registers,  and  his  Lordriiip's 
oSccTs  and  servants,  and  there  took  the  oaths  appointed  to  be  taken  by  the  Act 
prtmo  Willi,  et  Marie,  and  the  oath  of  Chancellor ;  the  oath  being  read  by  the 
Dapmy  Clt^  of  the  Ctawn,  the  Master  of  the  Rolls  holding  the  book.** «- 
Ms.  Moo.  1714. 

VOL.  IV.  I  I 
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CHAP,  bleeeinga  have  been  secured  to  us  by  those  acts  of  parlia- 
^^^'  ment  which  have  settled  the  succession  of  the  Crown  io 
the  most  illustrious  House  of  Hanover,  we  have  regukted 
our  proceedings  by  the  rules  therein  prescribed.*'  After 
stating  the  constitution  of  the  new  government  by  the  Lonk 
Justices  under  the  R^ency  Act,  he  proceeds,  "  We  are 
persuaded  you  will  bring  with  you  so  hearty  a  diqxwtion 
for  his  Majesty's  service  and  the  public  good,  that  we  cannot 
doubt  of  your  assistance  in  every  thing  whidi  may  pro- 
mote those  great  ends."  Having  asked  supplies  from  the 
Commons,  he  thus  concluded,  "  My  Lords  and  Gentlemen, 
we  forbear  laying  before  you  any  thing  which  does  not 
require  your  immediate  consideration,  not  having  received 
his  Majesty's  pleasure ;  we  shall  therefore  cmly  exhort  you, 
with  the  greatest  earnestness,  to  a  perfect  unanimity  and 
a  firm  adherence  to  our  Sovereign's  interest,  as  bebg  the 
only  means  to  continue  among  us  our  present  happy  tran- 
quillity." 
Proroga-  On  the  13th  Lord  Harcourt  made  another  ^ech  as  the 

organ  of  the  Lords  Justices  to  both  Houses,  announcing  his 
Majesty's  approach  ^'  to  employ  his  utmost  care  for  putting 
these  kingdoms  into  a  happy  and  flourishing  condition."  On 
the  21st  of  August  the  Speaker  of  the  House  of  Commons 
having  delivered  a  long  address  to  the  Lords  Justices  when 
presenting  a  money  bill  for  the  royal  assent,  Lord  Hareofurt 
in  their  name  made  a  suitable  reply,  thus  concluding — "  Yoa 
may  be  assured  that  the  unanimity,  the  cheerfulness,  and  the 
despatch  with  which  you  have  proceeded  in  granting  these 
aids,  will  render  them  yet  more  acceptable  to  his  Ms^esty, 
and  you  may  depend  upon  our  making  a  faithful  report 
thereof  to  him."  A  few  days  after  he  put  an  end  to  the 
session  by  a  prorogation.* 

]^olingbroke  was  eager  to  enter  the  service  of  the  ne^ 
King.  Whether  if  an  offer  of  the  Great  Seal  had  been  naade 
to  Lord  Harcourt  it  would  have  been  accepted  I  cannot 
possitively  say ;  but  my  opinion  is,  that  it  would  without 
hesitation  have  been  rejected.     He  was  still  devotedly  at* 

•  7  Pari  Hist  S— II. 
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tacbed  to  the  exiled  family,  and  there  was  a  movement  going     CHAP. 

on  in  Scotland  with  a  manifestation  of  favourable  sympathies  

in  the  sonth  which  might  have  led  to  their  restoration.  He 
never  would  voluntarily  have  accepted  office  with  the  inten- 
tion of  betraying  his  employer. 

Bat  he  was  not  exposed  to  any  temptaticm,  for  George  on  ^p*-  ^^• 
Us  arrival  declared  for  an  exclusively  Whig  cabinet,  and  ui  received 
treated  the   Chancellor  with  particular  n^lect,  and  even  ^^j^^'  ^** 
rudeness — on  account  of  the  rumours  which  had  got  abroad  prived  of 
of  his  machinations  at  the  end  of  the  late  reign  to  bring  in  ^'^^  ^^' 
the  Pretender.     When  the  new  King  landed  at  Greenwich, 
Htfcourt  attended  with  the  other  Lords  Justices  to  receive 
Imn;  but  while  his  Majesty  loaded  the  two  Ex-chancellors, 
Somers  and  Cowpw,  with  civilities,  he  would  not  even  speak 
to  the  present  Lord  Chancellor,  who  had  exercised  the  royal 
authority  in  his  name.     In  three  days,  his  Majesty,  without  Sept  21. 
baving  admitted  him  to  an  audience,  took  the  Great  Seal  from 
him  by  Townshend  the  new  Secretary  of  State,  who  was  for- 
tified by  a  warrant  under  the  sign-manual  to  demand  it,  and 
exercised  his  authority  very  offensively. 

It  seems  rather  surprising  that  when  bills  of  attainder  were 
passed  against  Bolingbroke  and  Ormond,  —  and  Oxford,  who 
hA  always  supported  the  Protestant  succession,  was  im- 
peached for  high  treason,  —  Lord  Harcourt  was  allowed  to 
remain  unmolested,  although  it  was  well  known  that,  being  a 
Jacobite  in  principle,  he  had  done  every  thing  in  his  power 
to  obstruct  the  King's  accession,  and  that,  "  biding  his  time," 
as  soon  as  a  favourable  opportunity  arose  he  would  be  ready  to 
risk  every  thing  for  the  Stuarts.  But  he  had  spoken  and 
acted  with  much  more  caution  than  Bolingbroke  —  so  that 
there  might  have  been  great  difficulty  in  adducing  any  evi- 
dence against  him,  and  from  his  courteous  manners  and  the 
prevalent  opinion  of  his  honesty,  there  was  a  general  wish  to 
treat  lum  with  lenience. 

For  the  first  three  years  of  the  new  reign,  Harcourt  did  Lord  Har- 
liot  openly  take  any  part  in  politics.     He  professed  to  have  redrementl^ 
withdrawn  from  public  life.     Of  his  two  most  distinguished 
colleagues  one  was  a  prisoner  in  the  Tower  of  London,  and 
the  other  having  fled,  and  being  attainted,  was  openly  in  the 

II  2 
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service  of  the  Pretender.  He  himself^  while  the  cause  was 
sperate,  retained  his  former  principles  and  wishes  with  re- 
spect to  the  Crown  ;  but  no  opportunity  occurred  for  his 
interfering  actiyely,  witli  any  prospect  of  advantage,  to  di^fause 
the  family  who  he  considered  had  usurped  it.  He  remained 
in  a  state  of  extreme  excitement  and  suspense  during  the 
rebellion  in  the  north.  When  the  news  reached  Londooi 
of  the  fight  at  Sheriffinuir,  and  James's  arrival  at  Scone,  he 
was  for  a  short  time  much  elated,  and  amidst  his  family  he  sai^ 
^<  The  King  shall  have  his  own  agwi  i"^  but  still  the  En^ish 
Jacobites,  when  sounded,  were  adverse  to  any  open  manifes- 
tation, till  it  should  be  justified  by  more  decisive  successes; 
and  ere  long  the  Earl  of  Mar  and  the  Prince  were  obliged  to 
fly  from  Scotland,  Preston  was  taken,  and  the  heads  of  the 
rebel  Lords  were  stuck  over  Temple  Bar.  The  Ex-chanoellor, 
though  a  tolerably  steady  politician,  was  not  an  enthusiast, 
and  when  he  looked  up  as  he  passed  into  the  city,  did  not 
wistfully  exclaim : 

**  Forsitan  et  nostrum  — iniscebitur  istis.**  • 

The  government  had  a  keen  eye  upon  him  during  these 
transactions,  but  he  was  not  committed  to  the  Tower  along 
with  Lord  Lansdown,  Sir  WiUiam  Wyndham,  and  other 
suspected  adherents  of  the  Stuarts,  and  he  had  acted  so  cau- 
tiously that  no  evidence  could  be  discovered  to  justify  any  pro- 
ceedings against  him.  Nevertheless,  when  the  act  of  grace 
passed,  he  was  expressly  excluded  from  it.f 

He  professed  to  dedicate  himself  entirely  to  literature,  and 
he  was  much  in  the  society  of  literary  men.  Now,  indeed, 
he  had  great  reason  to  rejoice  that  he  had  continued  to  nux 
elegant  pursuits  with  business,  and  that  he  had  not  been 
"  a  mere  lawyer."  He  found  constant  agreeable  occupation 
in  reading  and  in  conversing  with  men  of  genius.  Swift  had 
gone  to  his  Deanery  of  St.  Patrick's,  but  the  Ex-chancellor 
assisted  in  forming  the  celebrated  Quincimx,  and  improving  the 


*  See  Bosw.  Johnson,  ii.  243. 

t  ^  In  spite  of  this  and  several  other  exceptions,  a  contemporary  painph)«t 
carries  its  adulation  to  such  a  pitch  of  blasphemy  as  to  say  that  "  the  clemency 
of  King  George  was  not  only  great,  but  even  extended  fiuther  than  that  of  God 
himself.*'—.  lYaAO,  vu.  160.  contra.  Lock  Mtm,  il  5. 
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grotto  at  Twickenham.  He  himself  was  a  worshipper  of  the  CHAP. 
Muses,  and  was  not  despised  by  them.  His  productions  were 
chiefly  vers  de  soctStSy — but  we  have  one  poetical  efiusion  of  his^ 
of  wMoh  I  am  rather  proud,  for  the  honour  of  the  Great  Seal. 
When  Pope  published  a  collection  of  his  works,  Harcourt, 
accor£og  to  the  fashion  of  the  time,  supplied  an  encomiastic 
poem,  to  be  prefixed  to  the  volume,  along  with  Sheffield, 
Duke  of  Buckingham,  Pamell,  Wycherley,  and  Lord  Lyt- 
tleton,  and  the  lawyer's  lines  will  bear  a  comparison  with 
those  of  the  more  elaborate  Pieces,  or  the  professed  Poets :  * 

<*  He  comes  !  he  comes  !  bid  etery  bard  prepare  Poetical 

The  song  of  triumph  and  attend  his  car.  address  bj 

Great  Sheffield*s  Muse  the  long  procession  heads,  him  to 

And  throws  a  lustre  o'er  the  pomp  she  leads ;  Pope. 

First  gives  the  palm  she  fir'd  him  to  obtain, 
CrovDS  his  gay  brow,  and  shows  him  how  to  reign. 
Thus  young  Alcides  by  old  Chiron  taught, 
Was  fbrm*d  for  all  the  miracles  he  wrought : 
Thus  Chiron  did  the  youth  he  taught  applaud, 
PleasM  to  behold  the  earnest  of  a  god. 
But  hark  !  what  shouts,  what  gathering  crowds  rejoice  ! 
Unstain'd  their  praise  by  any  venal  voice. 
Such  as  the  ambitious  vainly  think  their  due, 
When  prostitutes  or  needy  flatterers  sue, 
And  see  the  chief  I  before  him  laurels  borne ; 
Trophies  from  undeserving  temples  torn  ; 
Here  Rage,  enchain'd,  reluctant  raves,  and  there 
Pale  Envy,  dumb  and  sickening  with  despair ; 
Prone  to  the  earth  she  bends  her  loathing  eye, 
Weak  to  support  the  blaze  of  mi^esty.  — 
But  what  are  they  that  turn  the  sacred  page  ? 
Three  lovely  virgins,  and  of  equal  age  ! 
Intent  they  read,  and  all  enamour'd  seem, 
As  he  that  met  his  likeness  in  the  stream  : 
The  Graces  these  ;  and  see  how  they  contend. 
Who  most  shall  praise,  who  best  shall  recommend. 

**  The  chariot  now  the  painful  steep  ascends. 
The  paeans  cease,  thy  glorious  labour  ends. 
Here  flx*d,  the  bright  eternal  temple  stands. 
Its  prospect  an  unbounded  view  commands : 
Say,  wondrous  youth,  what  column  wilt  thou  choose. 
What  laureird  arch  for  thy  triumphant  muse  ? 
Though  each  great  ancient  court  thee  to  his  shrine. 
Though  every  laurel  through  the  dome  be  thine, 
(  From  the  proud  epic,  down  to  those  that  shade 
The  gentler  brow  of  the  soft  Lesbian  maid,) 
Go  to  the  good  and  just,  an  awful  train. 
Thy  Boul*s  delight  and  glory  of  the  fane  ; 
While  through  the  earth  thy  dear  remembrance  flies, 
*  Sweet  to  the  world,  and  grateful  to  the  skies.*" 


To  Mr.  Pope,  on  the  publishing  his  works. 
I  I  S 
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CHAP.         The  first  ocoaslon  of  Lord  Harcourt  agun  a{^)earing  upoB 
the  political  stage  was  in  the  year  ITIT^  when  by  his  ma- 


He  defeau  ^^Ag^n^ent  an  end  was  put  to  the  long-depending  impeach^ 
the  iro-  ment  of  the  Earl  of  Oxford,  and  that  nobleman  was  restored 
againsTthe  ^  liberty.  It  happened  that  at  this  time  Walpole  was  out 
Ojd?  ^  of  oflSoe  and  disposed  to  show  to  the  Court  his  powers  of 
annoyance.  It  is  very  rare  that  two  leaders  are  in  opporitioii 
to  a  government,  however  different  their  past  course  and  pria- 
ciples  may  have  been,  without  a  mutual  good  understanding, 
if  not  a  coalition,  being  speedily  established  between  them. 
Walpole  had  assisted  in  instituting  the  prosecution  against 
the  author  of  the  peace  of  Utrecht,  but  out  of  spite  to 
Stanhope,  and  those  on  whom  the  conduct  of  it  now  dev(dved, 
he  wished  that  it  should  be  terminated  with  some  disgrace  to 
the  accusers.  Among  the  articles  of  impeachment  there  were 
several  of  the  character  of  "  high  crimes  and  misdemeanours'' 
(such  as  secret  orders  given  to  generals  and  negotiators),  for 
which  there  was  some  foundation;  but  there  were  others 
for  allied  "  high  treason,"  which  were  entirely  false  or 
frivolous.  Seeing  the  chance  of  bringing  about  a  quarrel 
between  the  two  Houses,  which  would  be  annoying  and  dis- 
creditable to  the  administration,  he  advised  Harcourt  to  try 
to  make  the  Lords  irritate  the  Commotis  by  the  mode  of 
fixing  the  trial,  and  when  the  trial  came  on,  to  move  that  no 
evidence  be  received  upon  the  articles  charging  misdemeanour 
till  those  charging  treason  should  be  disposed  of.  Thereupon 
Lord  Harcourt,  supported  by  Lord  Trevor,  got  a  committee 
appointed  to  search  for  precedents  as  to  the  mode  of  con- 
ducting the  trial  of  impeachments,  and,  tho  report  being 
that  it  was  the  undoubted  privilege  of  the  Lords  to  fix  a 
day  for  the  trial  at  their  discretion,  the  24th  of  June  was 
peremptorily  fixed  for  the  commencement  of  the  trial  of 
the  Earl  of  Oxford.  On  that  day  when  the  managers  for 
the  Commons  had  opened  and  were  beginning  to  prove  the 
first  article.  Lord  Harcourt  moved  the  adjournment  of  the 
Lords  from  Westminster  Hall  to  their  own  chamber,  and 
after  a  long  speech  to  show  the  cruel  manner  in  whidi  the 
prosecution  had  been  conducted,  "  urging  that  it  would  be  a 
great  hardship  upon  a  Peer  who  had  already  undergone  so 
long  a  confinement,  to  stand  every  day  at  their  bar  like  a 
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traitor^  and  be  at  last  found  guilty  only  of  high  crimes  and     CHAP, 
misdemeanours^  or  entirely  absolved,"  he  proposed  the  reso-      ^^^ 
lotion  *^  that  the  Commons  be  not  permitted  to  proceed  on 
the  artidles  for  high  crimes  and  misdemeanours  till  judgment 
be  first  given  upon  the  articles  for  high  treason."     I  have 
already  narrated  in  the  Life  of  Lord  Cowper  how  the  ex- 
pected quarrel  which  arose  between  the  two  Houses  speedily 
produced  the  desired  acquittal.  *     liord  Harcourt  conducted 
the  oonferences  on  the  subject,  and  wrote  the  reasons  on  the 
part  of  the   Lords, — still  communicating   with   the   wary 
Walpole  in  every  stage.     This  affair  established  an  intimacy  orimn  of 
betwcCTi  them  which  by-and-by,  when  Sir  Robert  was  Prime  ^}»  connec- 
Minister,  induced  him   who  had  been   such  a  determined  Walpolc 
opponent  of  the  Protestant  succession,  sincerely  to  "abjure" 
King  James,  and  to  send  in  his  adhesion  to  King  George. 

But  for  several  years  longer  he  continued  a  bitter  enemy 
of  the  government,  and  did  all  in  his  power  to  disgust  the 
nation  with  Hanoverian  rule.  Thus,  in  the  debate  on  the 
"Mutiny  Bill"  in  1718,  he  made  a  very  factious  speech 
against  standing  armies  and  courts-martial,  and  in  "  South 
Sea  Year"  he  attempted  to  prove  that  all  the  follies,  frauds, 
and  sufferings  of  the  nation  were  to  be  imputed  to  the 
government.  ' 

Lord  Harcourt  continued  to  attend  diligently  in  parlia- 
ment, and  to  take  an  active  part  in  disposing  of  the  judicial 
business  of  the  House  of  Lords,  f 

His  conversion  did  not  take  place  till  the  summer  of  1721, 

♦  Ante,  p.  368. 

t  There  now  lies  before  me  the  original  of  a  letter  written  to  him  by  Sir 
Richard  Lerinz,  an  Irish  Judge,  from  Dublin,  showing  that  his  voice  was  con- 
sidered potential  in  the  decision  of  appeals  and  writs  of  error,  and  that  canvass- 
ing  the  Lords  in  such  matters  was  not  considered  at  all  indecent :  —  ♦•My  very 
good  Lord, — Mr.  Thomas  Acton,  who  is  chirographer  of  the  Court  of  Common 
Pleas  here,  has  a  cause  depending  before  your  Lordship  upon  an  appeal  from 
the  Chancery  here,  and  has  desired  me  to  write  to  your  Lordship.  I  was  very 
unwilling  to  give  your  Lordship  this  trouble,  and  told  him  that  if  he  had  justice 
on  h'ls  side  he  might  be  assured  of  a  full  measure  of  it  from  your  Lordship  j 
Mid  if  that  were  wanting,  nothing  could  supply  the  defect.  But  he  being  very 
importunate,  and  known  to  me  to  be  a  very  honest  man  and  a  good  officer  in  the 
court  in  which  I  sit,  and  it  being  the  custom  here  with  great  diligence  to  seek, 
for  letters  from  persons  to  such  of  the  Lords  as  they  have  the  honour  to  be 
known  to,  I  hoped  your  Lordship  would  not  take  it  ill  if  I  took  this  opportu- 
nity of  expressing  the  great  respect  I  have  ever  bad  for  your  Lordship,  and 
desuriog  the  favour  of  your  Lordship  to  be  present  at  the  hearing  this  gentle- 
man's cause." —  Ifjt/i  Jan.  172 J. 

II  4 
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CHAP,  wben^  on  the  deaths  of  Stanhope  and  Sonderlandt  Walpole 
being  undisputed  Prime  Minister,  b^an  an  administratioQ 
His  con-  ^  longest  and  most  prosperous  of  the  18th  centujry,  li 
version  to  yifBB  a  great  objoct  with  him  to  gain  oyer  a  Jaod>ite  kaden 
of*Ha^"**  Bolingbroke,  dismissed  from  the  service  of  the  Pjceteodeiv 
noyer.  ^q^  importunately  offered  to   support  the  government  on 

having  his  attainder  reversed,  and  being  allowed  to  resume 
his  seat  in  the  House  of  Lords.  Walpole  did  not  muoli 
doubt  the  sincerity  of  his  purpose  to  change  sides,  but  dreaded 
his  ambition  and  his  talents,  and  foresaw  that  he  would  soon 
struggle  to  be  Prime  Minister  to  Eang  George.  He  ther^re 
sounded  the  Ex-chancellor  with  whom  he  had  kept  up  » 
private  intimacy  since  Oxford's  acquittal,  and  who,  enjoyii^ 
a  fair  reputation,  was  less  aspiring  and  more  trustworthy.* 
Apology  for  Harcourt  is  generally  considered  as  having  forfeited  his 
duct^"*  character  by  listening  to  the  overtures  made  to  him,  but  I 
think  without  sufficient  reason.  The  government  de  fade 
established,  was  supported  by  a  vast  majority  of  the  English 
nation,  and  notwithstanding  plots  entered  into  by  some 
few  from  principle,  and  by  others  from  the  hope  of  per- 
sonal advantage,  there  was  no  reasonable  chance  of  over- 
turning it.  The  conduct  of  the  true  heir  had  been  so  ex- 
cessively indiscreet,  and  he  seemed  so  impenetrable  to  aU 
good  advice,  that  there  appeared  an  absolute  impossibility  of 
serving  him  effectually,  and  any  attempt  to  restore  him  was 
only  likely  to  lead  to  the  wanton  shedding  of  blood  and  the 
utter  ruin  of  the  families  of  those  who  might  engage  in  it  I 
therefore  can  see  no  culpable  inconsistency  in  a  man  who  in 
the  reign  of  Queen  Anne,  strove  to  prevent  the  succession  of 
the  Hanoverian  family,  and  upon  her  death  continued  to 
oppose  them  till  the  opinion  of  the  people  should  be  mani- 
fested on  the  grand  question,  afterwards,  for  the  sake  of  the 
national  tranquillity  and  prosperity,  agreeing  to  support 
them.  I  must  allow  that  he  might  have  shown  better  taste  in 
his  mode  of  going  over,  and  that  he  ought  to  have  avoided 
the  suspicion  of  mercenary  motives  by  rejecting  all  fevoure 

*  About  th*M  time  there  was  a  suspicion  of  other  Jacobites  going  orer.  Prior 
writes  to  Svnd:  *<  The  Bishop  (  Atterburj)  cannot  be  lower  in  the  opinion  of 
men  tbaa  he  i%  and  I  wish  our  Iriend  Harcourt  were  bwber  than  he  vl"'^ 
April,  1721. 
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that  might  be  proffered  to  him  by  the  Court;  but  to  give     CHAP, 
weight  to  his  adhesion^  and  to  prove  that  he  could  never      ^ 


rmle,  he  agreed  to  accept  of  an  increase  of  his  pension  as  j^]  ^4. 
Ez-cfaancettor,  with  a  rise  in  the  peerage  to  the  degree  of  a  1721. 
Viscount.     In  the  following  year  he  was  sworn  of  the  Privy  ^^e-  25. 
Council,  Mid  thenceforth  attended  when  any  judicial  business 
wag  before  the  Board.  However,  unlike  Murray  of  Broughton, 
who  justly  incurred  eternal  infamy  by  his  treacherous  change 
of  Bides  in  1745,  he  never  betrayed  any  confidence  that  had 
been  reposed  in  him,  and  he  was  always  pleased  to  do  a  good- 
natured  turn  for  an  old  Jacobite  friend.     Notwithstanding 
strong  solicitations  and  temptations,  he  ever  after  remained 
true  to  the  new  engagements  into  which  he  had  entered. 
Atterbury's  plot,  which  might  have  proved  very  formidable. 
Boon  afterwards  arose,  but  he  refused   to  be  concerned  in 
it,  though  united  to  the  Bishop  by  the  closest  ties  of  private 
friendship. 

When  the  bill  of  pains  and  penalties  against  Atterbury  s  P.  H. 
was  brought  in,  the  opposition  Peers  wished  to  carry  a  reso-  ?]?• 
lutton  in  the  House  of  Lords  that  he  should  be  forbidden  to  duct  on  the 
appear  to  plead  against  it  at   the   bar  of  the   House   of  ^ni^hm*ent 
Commons.     This  Lord  Harcourt  opposed, — alleging  "that  of Atter- 
in  such  a  proceeding  the  Commons  did  not  act  as  a  court  of    "'^* 
judicature,  but  as  a  part  of  the  legislature,  and  that  they  had 
as  much  right  to  decide  as  the  Lords  themselves."     So  far 
he  was  surely  right,  although  Lord  Cowper,  with  a  view  to 
defeat  the  measure  by  any  means,  took  the  other  side.   When 
the  biU  came  up  to  the  House  of  Lords,  I  could  wish  for 
Lord   Harcourt's   fame    that  he   had    actively   opposed   it. 
However,  he  did  not  vote  for  it — taking  care  to  be  absent 
when  it  passed  through  its  several  stages  there.*     In  the 
debate  on  the  third  reading,  a  sarcasm  was  levelled  against 
him  by   Duke   Wharton,  who   said,  — "  There  is   a  noble 
and  learned  member  of  this  House  who  made  the  greatest 
figure  in  opposing  the  bill  for  the  attainder  of  Sir  John 

*  As  the  Lords'  Journals  daily  give  the  names  of  aU  the  peers  present,  the 
ftbtenee  of  a  peer  on  any  particular  day  can  be  proved  satisfactorily.  The 
Journals  of  the  Commons  now  show  the  names  of  the  members  in  every  division 
(ao  improvement  not  adopted  by  the  Lords),  but  do  not  mention  the  names  of 
members  present  without  dividmg. 
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CHAP. 
CXX. 


He 
io  obtain, 
ing  a  qua- 
lified par- 
don for 
Boling. 
broke. 


F^iwiek.  I  am  sorry  that  I  do  not  soe  him  in  his  jdaoe,  as 
we  should  no  doubt  have  his  assistance  to  .defeat  a  bill  equally 
obnoxious.''* 

We  next  find  Lord  Harcourt  exerting  himself  for  his  dd 
colleague,  Bolingbroke,  who  had  sent  over  his  second  wife, 
the  Marquise  de  Villette,  to  solicit  his  restoration.     The 
Ex-chancellor  finding  that  he  himself  could  make  no  im- 
presssion  upon  Walpole,  introduced  her  to  the  Duchess  oi 
Kendal,  who  for  a  bribe  of  11,0002.  promised  that  the  favour 
should  be  granted,  and  he  afterwards  supported  the  granting 
of  a  free  pardon  when  that  step  was  proposed  hj  the  King 
at  a  council  where  he  was  present.     Walpole  still  strongly 
opposed  anj  concession,  concealing  his  apprehensions  for  his 
own  supremacy,  but  contending   that  such   a   restless  and 
faithless  man,  if  replaced  in  parliament,  would  poison  the 
minds  of  the  people,  and  soon  alienate  them  from  the  happy 
establishment  to  which  they  were  at  present  so  much  at- 
tached.     Harcourt  proposed  a  middle   course   which  was 
adopted,  that  Bolingbroke  should  be  restored  in  blood,  so 
that  he  might  live  unmolested  in  England,  and  enjoy  his 
property,  but  that  all  the  other  civil  disqualifications  of  his 
attainder  should  still  continue.     Walpole  would  sooner  have 
resigned  than  agreed  to  more, — certwn  that  BolingbrcAe's 
eloquence  in  the  senate  would  soon  have  been  &tal  to  the 
existing  administration,  and  might  have  disturbed  the  public 
tranquillity,  t     Bolingbroke  was  sensible  that' more  could  not 
then  be  accomplished  for  him,  and  soon  after  his  restoration, 
being  about  to  revisit  the  Continent  to   settle   his  affaire 
there,  thus  addressed  Lord  Harcourt:  — "  If  by  any  accident 
your  return  should  be  deferred,  I  must  beg  leave  to  wait  on 
you  in  the   country,  or  desire   you  to  give  me  a  meeting, 
where  it  may  be  least  inconvenient  to  your  Lordship,  on  the 
road,  for  I  cannot  think  of  leaving  England  without  em- 
bracing the  person  to  whom  I  owe  the  obligation  of  having 
seen  it  once  more."t 

*  Pari.  Register,  1723,  p.  380. 

f  Letter,  Boliogbroke  to  Harcourt,  26th  January,  1 723,  concluding  thus : 
**  I  am,  and  shall  be  in  all  circumstances  of  life,  and  in  all  the  countries  of  the 
world,  "  My  Lord, 

**  Your  most  faithful  and  obedient  Senrant, 

**  BOLINGBKOKE." 

However,  Bolingbroke  felt  more  and  more  deeply  the  privation  he  suffered 
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During  the  remainder  of  this  reign  Harcourt  continued     CHAP. 

steadily  to  support  the  Grovemment.     He  was  not  put  into  * 

office,  but  an  honorary  mai'k  of  distinction  was  conferred  He  sup- 
upon  him,  to  testify  reciprocal  confidence  and  good  will,  ports  the 
George,  having  obtained  a  repeal  of  the  clause  in  the  Act  of  mthe^ 
Settlement  which  forbad  him  to  leave  the  realm  without  the  1®****^®*^ 
consent  ct  the  two  Houses  of  Parliament,  was  in  the  yearly 
habit  of  spending  some  months  in  Hanover,  and  after  his 
quarrel  with  his  son,  whom  he  at  first  appointed  Guardian  of 
the  Eongdom  in  his  absence,  he  always  named  Lords  Jus- 
tices to  exercise  the  royal  authority  in  his  name  and  under 
his  directions.  Lord  Harcourt,  from  1723,  was  one  of  these, 
and  he  was  actually  a  representative  of  royalty,  in  June,  Jun«'5- 
1727,  when  King  Geoi^e  expired,  on  his  journey  to  Hanover, 
between  Ippburen  and  Osnabruck. 

When  the  news  arrived  in  London,  Harcourt  repaired  J""®  i?- 
to  Leicester  House,  was  present  at  the  first  council  of  of  Geo.  II. 
George  IL,  and  took  the  oaths  of  allegiance  to  that  sove- 
reign. He  attended  in  the  House  of  Lords  on  the  27th  of 
June,  when  the  King  made  his  first  speech  from  the  throne, 
and  thence  regularly  till  the  17th  of  July,  when  parliament 
was  prorogued. 

But  his  own  end  approached.  His  constitution  had  been 
much  enfeebled  by  the  fatigues  of  business  and  by  con- 
vivial indulgence,  so  common  in  that  age.  As  he  was 
travelling  in  his  coach,  on  Sunday  the  23d  of  July,  to 
risit  Sir  Robert  Walpole  at  Chelsea,  he  was  seized  with  a 
violent  fit  of  paralysis,  and  was  immediately  carried  home  to 
his  house  in  Cavendish  Square.     He  rallied  so  far  as  par- 

(ram  being  disqufdified  to  sit  in  parliament ;  and,  in  a  letter  to  Lord  Harcourt, 
dated,  i)awley  Farm,  22d  IVIarch,  172.G,  strongly  urges  bis  complete  pardon,  and 
denies  the  report  that  he  had  been  caballing  with  Pulteney  against  the  govern- 
ment. "  I  have  very  much  esteem  for  Mr.  Pulteney.  I  have  met  with  great 
eivility  from  him.  and  shall  on  all  occasions  behave  myself  towards  him  like  a 
man  who  is  obliged  to  him.  But,  my  Lord,  I  have  no  private  correspondence 
or  even  conversation  with  him ;  and  whenever  I  appeal  to  the  King,  and  beg 
leave  to  plead  my  cause  l)efore  him,  I  will  take  care  that  his  ministers  shall  not 
have  the  least  pretence  of  objection  to  make  to  me  in  any  part  of  my  conduct. 
I  will  only  say  upon  this  occasion,  that  if  1  had  caballed  against  them,  there 
would  have  been  other  things  said  than  were  said,  and  another  turn  of  opposition 
given." — MSS.  of  G.  G.  Vernon  Harcourt,  Esq.,  M.P.  Lord  Harcourt  gave 
Bolingbrokc  feir  words,  but  does  not  seem  to  have  interfered  further  for  him  — 
which  he  could  not  have  done  without  breaking  with  Walpole. 
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CHAP. 
CXX- 

Death  of 

Lord 

Harcourt. 


His  chap 
racter  as  a 
politiciao. 


Asa 

Judge. 


His  patron- 
age of 
learning. 


tiaUj  to  recover  the  use  of  speech,  and  to  be  considered  by 
his  physiciiois  ont  of  immediate  danger ;  but  a  ireah  attaek 
sttperrened  on  the  following  Friday,  when  he  expired  in  the 
sixty-seventh  year  of  his  age.  His  remains  were  deposited, 
with  those  of  his  long  line  of  ancestors,  in  the  family  cemetery 
at  Stanton-Harcourt*,  but  no  monument  was  erected  to  him, 
and  none  of  his  poetical  friends  contributed  a  stanza  to  his 
memory.  He  had  so  lived  as  not  to  stand  in  need  of  snch 
memorials  after  death. 

Upon  the  whole,  I  consider  him  an  ornament  to  the  pro- 
fisasion  of  the  law.  Those  who  lament  that  he  had  not  the 
liberal  political  principles  of  Somers  and  Cowper  should 
make  allowance  for  his  Tory  descent,  and  the  rigorous  high 
church  principles  which  were  early  instilled  into  him.  Swift 
had  vainly  tried  to  fix  upon  him  the  nickname  of  "  Trimming 
Harcourt,"  but  this  was  merely  because  the  lawyer  thought 
the  divine  went  too  great  lengths  in  libelling  his  old  friends 
and  patrons — in  accusing  Marlborough  of  cowardice  and 
Somers  of  irreligion.  Great  allowance  must  be  made  for 
public  men  who  live  in  revolutionary  times ;  and,  till  Har- 
court's  adhesion  to  the  house  of  Hanover,  I  know  not  that 
any  serious  objection  can  be  made  to  his  conduct.  Others 
must  determine  upon  the  apology  I  have  attempted  for  the 
part  he  took  on  that  occasion. 

Lord  Chancellor  Brougham  says,  *^  Though  a  respectable 
lawyer,  he  is  certainly  not  to  be  ranked  with  the  Finches, 
the  Parkers,  and  the  Hardwickes."  f  But,  what  will  gene- 
rally be  more  admired  than  black-letter  law,  he  had  a  taste 
for  polite  literature,  and  (as  I  have  shown)  was  himself  no 
contemptible  poet.  "The  Advice  to  the  October  Club," 
written  and  much  read  in  1711,  was  ascribed  to  him,  but,  I 
believe,  erroneously ;  and  I  am  not  acquainted  with  any  prose 
publication  which  can  be  certMnly  traced  to  him. 

Like  the  most  illustrious  statesmen  of  his  time  on  both 
sides  in  politics,  he  was  a  patron  of  learning.     When  he  re- 


*    **  There  are  twenty  of  Harcomrfg  Barons  bold. 
Lie  buried  within  that  proud  chapelle ;  ** 

—  of  which  a  very  interesting  account  was  written  by  George  Simon  £vl 
Harcourt,  1808. 
t  Janes  v.  Scott,  I  Ruta,  and  Mybie,  269. 
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ceived  the  Great  Seal  he  waived  the  contingency  of  his  pare-*     CllAP^ 
sentation  to  the  firat  preferment  that  should  fall  vacant  in  the  ** 

Queen's  gift,  that  he  might  get  a  prebend  in  the  cathedral  at 
Norwich  annexed  to  the  maetership  of  Katherine  HalL* 

He  was  ever  ready  to  assist  men  of  genius  in  distress*     J-  Hispatron- 
Philips,  the  author  of  the  "  Splendid  Shilling,"  and  the  poem  jTphiiips, 
in  praise  of  "  Cider,"  he  liberally  patronised  while  living,  and  ***®  P^^ 
he  erected^  at  his  own  expence,  a  monument  in  Westminster 
Abbey   to  his  memory,  obtaining  for  it  an  inscription  by 
Atterbury,  f 

Both  while  he  was  in  office,  and  after  his  fall,  he  lived  on 
terms  of  the  greatest  intimacy,  not  only  with  Pope,  but  with 
Gay,  Prior,  Pamell,  Arbuthnot,  the  Phillips's,  and  most 
of  the  other  wits  of  the  time.     Addison  he  occasionally  met. 


*  The  ibllowiog  Epistle  of  Thanks  from  Kath.  Hall  to  the  Lord  Harcourt,  J^ter  of 
npon  the  Grant  of  this  Prebend  to  their  Mastership,  was  drawn  up  by  Dr.  thanks  to 
Sherlock,  Dean  of  Chichester,  and  M'  of  Kath.  Hall.  Lord 

««  HonW"  Viro,  &c.  Harcourt 

»  Magister  et  Socii  AuL  Cath.  &c.  Salutem.  from 

"  Ne  quos  honesta  et  literata  Paupertas  in  Clientelam  tibi  commendaverit,    Katherme 
eos  mens  inii^ta,  et  Bene6cionira  immemor  indignos  arguat,  liceat  nobis,  quales    Hall, 
possumus,  Gratias  agere ;  quas  non  tarn  honoris  tui  (cui  nihil  accedere  potest), 
quam  officii  nostri  (cui  nihil  deesse  volumus)  Ratio  postulat. 

**  Cum  ab  Incunabilis  CoUegii,  per  multos  retro  annos,  Artes  liberales  apud 
nos  baud  liberaliter  accept£e  fuerint,  et  Benevolentid  potius  Amicontm,  quam 
nmnifieenHd  Patronorum  recreatae  floruerint,  Tibi  debent,  Vir  amplissime,  quod 
io  Spem  jam  veniant  lautissimam,  et  meliorem  sibi  sortem  promittere  audeant. 
Aiattr  noxtra  Catherina^  Prole  sua  felix,  multos  nunc  et  olim  sibi  Tendicat, 
summis  Ecclesisr  et  Reipublics  honoribus  omatos,  viros  omni  Laudum  genere 
florentissimos,  et  Matre  Vhyine  Filios  non  indignos  j  quorum  Pietati  cum 
multum  se  debere  sentiat,  profitetur  tamen  se  neminem  magis  suum  genuisse^ 
quam  Te  invenisse ;  qui  ea  Beneficia  contuleris,  ut  non  modo  Paupertcttem  de- 
traxisse,  sed  etiam  Dignitatem  auxisse  videoris. 

**  Cum  ea  sit  Academicorum  laudabilis  consuetudo,  ut  Benefactorum  me- 
moriam  publicis  conaignent  Tabulis,  et  Posteris  tradant  (iniquum  enim  judicant 
Tempore  et  Die  memoriam  Beneficii  definire),  inclytum  Baronio  Hareourt  de 
Stanton  nomen  in  Fastos  CdUegii  nostri  relatum,  et  per  omnes  annos  celebratum, 
nobis  certe  glorioeum  erit,  et  Genti  tus  (speramus)  non  indecorum :  quo  enim 
melior  quisq.  et  honoratior  est,  eo  migoris  hujusmodi  Patronatiis  Jura  lestimare, 
et  pluriroa  habere  soleat :  et  officii  nostri  esse  ducimus,  cum  omne  tua  in  Re- 
ginam,  in  Rerapublicam,  in  Ecclesiam  merita  norint  et  intellezerint,  quid  de 
nobis  merueris,  ne  nemo  nostrum  nesciat,  providere. 

**  Quod  unum  superest,  Tibi  omnia  la?ta  et  prospera  precamur ;  et  cum  ek  sis 
▼irtute  atq.  indole,  ut  vitam  agere,  et  Bene  agere  unum  idemque  sit,  Deum  Opt. 
^lax.  oramus  et  obtestamur,  ut  diutissime  pergas  de  Patria  Tiveodo  bene  mereri.** 
—  Add,  MS,  5858.  p.  395. 
t  "  Simon  Harcourt  Miles 

Viri  bene  de  se,  de  Uteris  meriti, 

Quoad  viTeret  ikutor, 

Post  obitum  pid  memor 

Hoc  illi  saxum  poni  Toluit.** 
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CHAP. 
CXX. 

Pope's  re- 
sidence at 
Stanton- 
Haroourt 


Fate  of 
John 

Hewet  and 
Sarah 
Drewe, 


—  when  there  was  perfect  courtesy^  but  on  aooount  of  polities 
no  cordiality  between  them.  Pope  and  Gay  he  treated  as 
brothers.  The  old  family  mansion  at  Stanton-Hareourt  had 
been  untenanted  since  the  death  of  Sir  PhiUp  in  1688, 
but  a  few  rooms  continued  furnished.  Of  three  of  these, 
each  thirteen  feet  square>  one  above  the  other  in  an  antique 
turret^  Pope,  that  he  might  be  sequestrated  from  the  world, 
took  possession  in  the  summer  of  1718,  and  here  he  devoted 
himself  to  the  translation  of  the  Iliad.  The  uppermost 
retains  the  name  of  "  Pope's  Study,"  he  having  with  his 
own  hand  traced  upon  a  pane  of  red  stained  glass,  in  one  of 
the  casements  still  preserved,  the  following  inscription :  — 

"  In  the  year  1718, 
Alexander  Pope 
finislied  here 
the  6fth  volume  of  Homer.** 

Lord  Harcourt  'himself  then  lived  at  Cockthorpe,  a  place 
in  Buckinghamshire,  at  no  great  distance,  —  having  (Jay  for 
his  inmate  —  and  they  were  allowed  occasionally  to  intrude 
upon  the  inspired  translator  —  being  his  only  visitors. 

It  was  during  one  of  these  visits,   that   they   witnessed 
the   melancholy  end   of    John    Hewet  and  Sarah  Drewe, 
two    rustic    lovers,    of   which    we    have    the    following 
account  from  the  pen  of  Gay,  within  a  few  days  after :  — 
"  They  had  parsed  through  the  various  labours  of  the  year 
together  with  the  greatest  satisfaction :  if  she  milked,  'twas 
his  morning  and  evening  care  to  bring  the  cows  to  her  hand. 
It  was  but  last  fair  that  he  bought  her  a  present  of  green 
silk  for  her  straw  hat,  and  the  posy  on  her  silver  ring  was  of 
his  choosing.     Their  love  was  the  talk  of  the  whole  neigh- 
bourhood ;  for  scandal  never  aflSrmed  that  they  had  any  other 
views  than  the  lawful  possession  of  each  other  in  marriage. 
It  was  that  very  morning  that  they  had  obtained  the  consent 
of  her  parents,  and  it  was  but  till  the  next  week  that  they 
were  to  wait  to  be  happy.     Perhaps  in  the  intervals  of  thdr 
work  they  were  now  talking  of  their  wedding-clothes,  and 
John  was  suiting  several  sorts  of  poppies  and  field-flowers  to 
her  complexion,  to  choose  her  a  hat  for  the  wedding-day. 
While  they  were  thus  busied,  (it  was  on  the  last  of  July, 
between  two  and  three  in  the  afternoon,)  the  clouds  grew 
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Uack;  and  such  a  storm  of  lightning  and  thunder  ensued^  CHAP. 
4at  all  the  labourers  made  the  best  of  their  way  to  what  ^ 
shelter  the  trees  and  hedges  aflforded.  Sarah  was  frighted, 
and  fell  down  in  a  swoon  on  a  heap  of  barley.  John,  who 
never  separated  firom  her,  sat  down  by  her  side,  haying  raked 
together  two  or  three  heaps,  the  better  to  secure  her  from  the 
otomL.  Immediately  there  was  heard  so  loud  a  crack,  as  if 
heaven  had  split  asunder.  Every  one  was  now  solicitous  for 
the  safety  of  his  neighbour,  and  called  to  one  another  through- 
out the  field.  No  answer  being  returned  to  those  who  called 
to  our  lovers,  they  stepped  to  the  place  where  they  lay.  They 
perceived  the  barley  all  in  a  smoke ;  and  then  spied  this 
faithful  pair,  John  with  one  arm  about  Sarah's  neck,  and  the 
other  held  over  her,  as  to  screen  her  from  the  lightning. 
They  were  struck  dead,  and  stiffened  in  this  tender  posture. 
Sarah's  left  eyebrow  was  singed,  and  there  appeared  a  black 
spot  on  her  breast ;  her  lover  was  all  over  black,  but  not  the 
least  signs  of  life  were  found  in  either.  Attended  by  their 
melancholy  companions,  they  were  conveyed  to  the  town, 
and  the  next  day  were  interred  in  Stanton-Harcourt  church- 
yard." 

Lord  Harcourt,  Pope,  and  Gray,  attended  the  funeral,  and 
the  Peer,  at  the  request  of  the  poets,  caused  a  stone  to  be 
placed  over  the  grave  of  the  lovers,  and  a  mural  tablet  to  be 
placed  on  the  outward  south  wall  of  Stanton-Harcourt  church, 
with  the  following  inscription :  — 

*<  Near  this  place  lie  the  bodies  of 

John  Hewet  and  Sarah  Drewe, 

an  industrious  young  Man 

and  virtuous  Maiden  of  thb  Parish, 

who  being  at  harvest  work 

(with  several  others) 

were  in  one  instant  killed  by  Lightning 

the  last  day  of  July,  1718." 

Pope  and  Gay,  in  fulfilment  of  a  promise  to  Lord  Harcourt  Epitaphs 
that  they  would  join  in  composing  a  poetical  epitaph  to  be  J*^*^® 
subjoined,  proposed  to  him  the  following  lines :  killed  by 

lightning. 
**  When  eastern  lovers  feed  the  funeral  fire, 
On  the  same  pile  the  &ithfiil  pair  expire ; 
Here  pitying  Heaven  that  virtue  mutual  found, 
And  blamed  both,  that  it  might  neither  wound. 
Hearts  so  sincere,  th*  Almighty  saw  well  pleas'd. 
Sent  bis  own  lightning,  and  the  victims  seiz'd.'* 
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Lord  Harcourt  candidly  confessed  that  he  did  not  much 
like  this  composition^  and  said  the  country  people  woold  not 
understand  it.  "  Well,"  then  said  Pope,  "  I  will  make  one 
with  something  of  scripture  in  it,  and  with  as  little  of  poetry 
as  Sternhold  and  Hopkins."  He  next  day  produced  the  lines 
still  to  be  read,  in  passing  through  this  country  churchyard, 
which  Lord  Harcourt  allowed  were  equally  distinguished  for 
sublime  piety  and  exquisite  poetry — equally  calculated  to 
touch  the  heart  of  the  refined  critic,  and  of  the  peasant  who 
required  assistance  to  spell  them  out : 

•*  Think  not  by  rigorous  judgment  seii'd, 

A  pair  so  fiiithiiil  could  expire ; 
Victims  so  pure,  Heaven  saw  well  pleas'd. 

And  snatch*d  them  in  celestial  lire. 
Live  well,  and  fear  no  sudden  fiite ; 

When  God  calls  virtue  to  the  gprave, 
Alike  *tis  justice,  soon  or  late, 

Mercy  alike  to  kill  or  save. 
Virtue  unmov*d  can  hear  the  call, 
And  ftce  the  flash  that  melts  the  ball.** 


Death  of 
Lord  Har- 
court's  son. 


Soon  after  this  Lord  Harcourt  had  the  heavy  misfortune 
to  lose  his  only  son,  a  most  accomplished  and  promising  young 
man,  who  was  so  much  in  the  confidence  of  Harley,  St.  John, 
and  Swift,  as  to  be  appointed  by  them  secretary  to  the  famous 
society  of  "  Brothers,"  and  who  was  expected  himself  to 
turn  out  a  distinguished  statesman  and  wit.  *  The  afflicted 
father  sought  to  mitigate  his  grief  by  recording  the  virtuea 
of  the  deceased  in  an  epitaph^  but  after  many  efforts  he  found 
that  his  feelings  overpowered  him  when  he  tried  to  express 
them  according  to  the  rules  of  metrical  composition.  In  this 
extremity  he  applied  to  his  friend  Pope,  who  having  long 
honoured  the  father,  had  formed  an  acquaintance  with  the 
son,  and  readily  undertook  the  mournful  task.  The  iines  as 
at  first  proposed  were  not  quite  relished,  and  a  correspond- 
ence took  place  with  a  view  to  their  amendment.     Of  this, 


*  The  young  man  not  only  resembled  his  father  in  genius,  but  very  strikingly 
in  looks  —  a  circumstance  to  which  Gay  refers  in  his  address  to  Pope  on  the 
completion  of  the  far>famed  translation  of  Homer,  in  which  he  supposes  all  the 
poet*8  friends  assembled  to  welcome  his  return  from  Greece : 

**  Harcourt,  I  see  for  eloquence  reoown'd. 
The  mouth  of  justice,  oracle  of  law ! 
Another  Simon  is  beside  him  found. 
Another  Simon,  like  as  straw  to  straw." 
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one  letter  has  been  preserved,  which  proves  the  critical  acu-    CHAP. 

men  as  well  as  the  paternal    tenderness  of  the   Ex-chan-  * 

cellor, 

«« December  6.  1722. 

**  I  cannot  but  suspect  myself  6f  being  very  unreasonable  His  letter 
in  begging  you  once  more  to  review  the  inclosed.     Your  J^^p^^ng 
friendship  draws  this  trouble  on  you.     I  may  freely  own  to  his  son's 
you,  that  my  tenderness  makes  me  exceeding  hard  to  be  satis-  *^*  ^  ' 
fied  with  any  thing  which  can  be  said  on  such  an  unhappy 
subject     I  caused  the  Latin  epitaph  to  be  as  often  altered 
before  I  could  approve  of  it. 

"  When  once  your  epitaph  is  set  up,  there  can  be  no  al- 
teration of  it ;  it  will  remain  a  perpetual  monument  of  your 
friendship,  and,  I  assure  myself,  you  will  so  settle  it,  that  it 
shall  be  worthy  of  you.  I  doubt  whether  the  word  deny'dy 
in  the  third  line,  will  justly  admit  of  that  construction,  which 
it  ought  to  bear  (viz.)  renounced,  deserted,  &c.  Deny^d  is 
capable,  in  my  opinion,  of  having  an  ill  sense  put  upon  it,  as 
too  great  uneasiness,  or  more  good  nature,,  than  a  wise  man 
ought  to  have.  I  very  well  remember  you  told  me  you 
coold  scarce  mend  these  two  lines,  and  therefore  I  can  scarce 
expect  your  forgiveness  for  my  desiring  you  to  reconsider 
them. 

**  Hareourt  stands  dumb,  and  Pope  is  forced  to  speak.*' 

I  cannot  perfectly,  at  least  without  further  discoursing  with 
yon,  reconcile  myself  to  the  first  part  of  that  line ;  and  the  word 
forced  (which  was  my  own,  and,  I  persuade  myself,  for  that 
reason  only  submitted  to  by  you)  seems  to  carry  too  doubt- 
frd  a  constniction  for  an  epitaph,  which,  as  I  apprehend, 
ooght  as  easily  to  be  imderstood  as  read.  I  shall  acknow- 
ledge it  as  a  very  particular  favour,  if  at  your  leisure  you  will 
peruse  the  inclosed,  and  vary  it,  if  you  think  it  capable  of 
being  amended,  and  let  me  see  you  any  morning  next  week. 
Iam,&c.** 

These  suggestions  were  attended  to,  and  the  eiquisite 
epitaph  was  produced  which  is  now  to  be  read  on  the  monu- 
ment erected  in  the  church  of  Stanton-Harcourt  to  the 
memory  of  the  son  of  the  Chancellor : 

VOL.   IV.  K  K 
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His  per- 
sonal ap- 
pearance. 


**  To  this  sad  Shrine*  whoe*er  thou  art  I  draw  near, 
Here  lies  the  Friend  most  loVd,  the  Son  most  dear ; 
Who  ne'er  knew  Joy,  but  Friendship  might  divide, 
Or  gave  his  Father  Grief,  but  when  he  died. 

**  How  vain  is  Reason,  Eloquence  how  weak  t 
If  Pope  must  tell  what  Harcourt  cannot  speak. 
Oh !  let  thy  once  lov*d  Friend  inscribe  thy  Stone, 
And,  with  a  Father's  sorrows,  mix  his  own  !*** 

Lord  Harcourt  was  likewise  on  terms  of  great  intimacy 
with  the  celebrated  Dr.  Mead,  who  not  only  took  care  of  his 
health,  but  was  of  great  service  to  him  in  collecting  his 
library.  The  following  is  an  original  letter  from  the  physi- 
cian to  the  Peer :  — 

**  Ormond  Street,  July  35.  1723, 

«  My  Lord, 

"  I  do  myself  the  honour  to  acquaint  your  Lordship  that 
of  the  books  expected  from  France,  the  Teactatus  Tkao- 
TATUUM,  and  one  of  those  that  belong  to  the  King  of 
France's  collection  are  come.  The  Tractatus  is  a  fine  copy. 
I  have  ordered  my  bookseller  to  collate  it  very  carefully,  and 
if  it  proves  perfect,  I  shall  purchase  it  for  fourscore  guineas, 
which  is  the  lowest  price,  and  I  believe  not  dear.  The  book 
belonging  to  the  French  King's  collection  I  shall  take,  and 
your  Lordship  shall  not  pay  for  it  till  the  other  volumes  are 
sent  over,  which  I  hope  will  be  quickly. 

"  Our  friend,  my  Lord  Bolingbroke,  was  seized  yesterday 
with  a  violent  fit  of  his  ague,  and  I  expect  will  have  another 
to-morrow,  and  no  more.  I  have  advised  him  to  hasten  his 
journey  to  Aix,  and  I  believe  he  will  set  out  in  a  few  days 
after  your  Lordship's  coming  to  town.  He  desired  me,  with 
his  humble  service,  to  excuse  his  not  writing  by  this  poet  to 
your  Lordship,  upon  the  account  of  his  indisposition,  f  I 
am,  always  with  the  greatest  respect,  Ac." 

I  can  only  gratify  any  curiosity  which  may  be  felt  re- 
specting Lord  Chancellor  Harcourt's  personal  appearance  by 


*  **  This  epitaph  is  principally  renparkable  for  the  artful  introdnctioD  of  the 
name,  which  is  inserted  with  a  peculiar  felicity,  to  which  chance  must  concur 
with  genius,  which  no  man  can  hope  to  attain  twice,  and  which  cannot  be  copied 
but  with  servile  imitation. "•^Johnson. 

f  It  has  been  supposed  that  Bolingbroke  was  shamming  illness  as  a  pretence 
for  going  abroad  —  a  supposition  contradicted  by  this  letter,  unless  Me«d  was 
his  accomplice. 
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the  following  description  of  him  a  few  years  before  his  death,     chap. 


cxx. 


from  the  pen  of  a  contemporary  who  knew  him  well :  "  He 
is  a  fair,  lusty  man;  has  been  handsome ;  he  has  so  much 
learning  and  eloquence,  and  so  sweet  a  delivery,  that  he  may 
not  improperly  be  styled  a  second  Cicero ;  is  extremely  ge- 
nerous and  good-humoured;  has  been  extravagant,  but  is 
now  grave,  and  lives  within  bounds;  hard  study,  and  too 
mach  &tiguing  himself  in  his  business,  have  both  spoiled  his 
eyes  and  his  constitution.     He  is  about  sixty  years  old."* 

From  the  same  authority  we  learn,  that  if  he  was  not 
always  very  strict  in  the  observance  of  outward  religious 
duties,  he  was  ready  to  atone  for  any  irregularity  into  which 
he  might  have  fallen :  "  Ld.  Chancellor  Harcourt,  travelling  Anecdote 

c\       1         1  iAi»i..  nT«  •  respecting 

on  Sunday  through  Abmgdon  m  tmae  of  divme  service,  was  his  being 
stopped  by  the  constables,  by  whom  a  humble  apology  was  ^J? ^^^^^^ 
made  to  his  Lordship  for   doing  what  they  understood  to  breaking 
be  their  duty ;  in  consequence  of  whidi,  his  Lordship  ordered  ^^^^0^. 
his  coach  to  the  church-door,   and  joined  in  the  public 
worship  tin  the  conclusion  of  it."  f 

He  exercised  a  splendid  hospitality  in  London,  and  at  his 
country-house  in  Buckinghamshire.  From  his  honourable 
savings  he  purdiased  large  additions  to  his  hereditary  pro- 
perty —  among  others,  the  manor  of  Nuneham-Courtenay,  in 
Oxfordshire,  where  his  successor  built  and  laid  out  the 
splendid  mansion  and  park,  which  became  the  chief  residence 
of  the  family. 

When  a  very  young  man,  with  little  to  live  upon,  he  His  mar- 
most  imprudently  contracted  a  private  marrii^e  with  the  ^^^^ 
daughter  of  his  father's  chaplain,  who  had  nothing  but 
beauty  and  an  imspotted  character  to  recommend  her.  With 
her  he  lived  very  happily,  notwithstanding  the  pecuniary 
difficulties  with  which  they  had  to  struggle,  and  she  brought 
him  a  son,  whose  untimely  end  he  had  to  weep.  After  her 
death  he  married  Elizabeth,  daughter  of  Richard  Spencer, 
Esq.,  of  the  county  of  Derby ;  and  being  again  a  widower, 
he  married  Elizabeth,  daughter  of  Sir  Thomas  Vernon,  Bart., 
but  he  had  no  issue  by  either  of  his  two  last  wives. 

•  Gent  Mag.  toI.  Ixv.  467.  t  !*>. 
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CHAP.         He  was  succeeded  in  his  titles  and  estates  by  his  grand- 

^  son  who,  in  the  year  1749,  was  raised  to  an  Earldom.    In 

Hu  de-  1830,  the  nude  line  of  the  Chancellor  failed  by  the  death 
loendMits.  of  the  third  Earl  without  issue,  —  when  the  honourB  of 
the  family  became  extinct,  and  the  estates  came  to  the 
yenerable  Archbishop  of  York — who  is  descended  from  the 
Chancellor  through  a  female,  and,  by  royal  licence,  has  taken 
the  name  of  Harcourt  in  addition  to  his  own  distinguished 
name  of  Yemon.  The  heir  nude  of  the  English  Harcourts 
is  Greorge  Simon  Harcourt,  Esq.  of  Ankervvyke,  some-time 
M.  P.  for  Bucks,  descended  from  Sir  Philip  Harcourt,  the 
ikther  of  the  Lord  Chancellor,  by  his  second  wife,  Elizabeth 
Xiee.* 

*  From  the  bfonnation  of  my  friend  Mr.  Pulman  of  the  Heralds*  College. 


Digitized  by 


Google 


LIFE   OF   LOED  MACCLESFIELD.  501 


CHAPTER  CXXL 

Un  OF  LORD  MAOCLSSFIELD  FBOM  HIS  BIBTH  TUX  HE  BBCBIVED 
THE  GREAT   SEAL. 

We  next  come  to  a  Chancellor^  who,  instead  of  ** fetching     chap. 
his  life  and  being  firom  men  of  royal  siege,"  and  tracing  an     CXXI. 
illustrious  pedigree  for  a  thousand  years,  was  the  son  of  a  ^Z~II 
village  lawyer,  and  could  not  tell  distinctly  whether  he  had  a  origin  and 
grand&ther,  but  who  inherited  from  nature  a  most  acute  and  ^^Jf^^ 
vigorous  intellect,  who  raised  himself  by  unwearied  perse-  Chancellor 
verance  and  a  stupendous  store  of  acquired  knowledge  to  fiel!i*" 
the  highest  offices  in  the  state,  who,  though  precipitated  from 
power  by  the  judgment  of  his  peers,  was  more  unfortunate 
than  criminal,  and  whose  descendants,  now  flourishing  and 
distinguished  in  the  peerage  of  England,  ought,  notwith- 
standing the  sentence  pronounced  upon  lum,  to  be  proud  of 
the  founder  of  their  house. 

It  would  have  been  more  interesting  to  have  traced  his 
career  amidst  difficulties  and  discouragements,  than  if  it  had 
been  the  easy  result  of  birth  and  fortune;  but  unluckily  he  has 
suffered  more  from  biographical  neglect  than  even  Somers 
or  Cowper,  and  the  materials  have  perished  from  which  it 
might  have  been  hoped  that  tardy  justice  might  still  have 
been  done  to  his  memory.  Unless  when  he  was  actually 
miziDg  in  public  transactions,  little  can  be  known  of  him 
by  this  age  or  by  posterity.* 

Thomas  Parker,  afterwards  Lord  Chief  Justice  of  England,  His  birth ; 
Loid  High  Chancellor  of  Great  Britain,  and  Earl  of  Mac-  J^^JJ^ 

*  His  yenerable  representative,  the  present  Earl  of  Macclesfield,  in  a  very 
kind  answer  to  ftiy  inquiries  respecting  him,  says  -^  **  I  regref  eitremely  that  I 
cannot  give  you  any  information  as  r^ards  the  early  life  of  my  ancestor,  the 
Lord  Chancellor  Macclesfield,  or  after  his  retirement  from  public  to  private  life. 
In  the  large  collection  of  MS.  letters  I  possess  at  Shirbum  Castle  there  are 
very  few  of  his,  and  I  am  sorry  to  add  none  that  would  be  of  use  to  your  Lord, 
thip  for  the  valuable  work  you  are  now  publishing.  Had  it  been  otherwise,  I 
ibould  with  pleasure  have  forwarded  them  to  you."  —  30th  April,  1846. 
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CHAP,     clesfield,  was  bom  on  the  23d  of  July,  1666  (the  "aniras 

mirabilis"),  at  Leeke,  in  Staffordshire,  where  his  father  carried 

on  the  business  of  an  attorney,  and  by  the  sayings  of  a  long 
life  accumulated  a  fortune  of  nearly  lOOL  of  annual  rent. 
At  school.     Haying  been  taught  to  read  by  his  mother,  he  was  put  for  two 
or  three  years  to  a  free  grammar  school,  in  the  neighbouring 
His  school-  town  of  Newport,  in  Shropshire.     The  two  cleyerest  boys 
Withers,**™  there  were   Tom  Parker,  and  Tom  Withers,  the  son  of  a 
the  learned   shoemaker.    They  were  in  the  same  form,  and  friends  though 
rivals.     The  prognostications  with  respect  to  the  latter  were 
the  most  fayourable,  and  he  displayed  such  parts  and  impli- 
cation, that  there  was  an  attempt  made  to  send  him  to  the 
Uniyersity  by  a  subscription  among  the  neighbouring  gentry. 
This  failing,  he  was  bound  apprentice  to  his  father,  and  flou- 
rished for  many  years  as  a  shoemaker ;  but  not  obserying  the 
maxim  "  ne  sutor  idtra  crepidam,"  he  kept  up  his  classical 
learning,  quoted  Homer  and  Virgil  to  his  clerical  customers, 
and  fell  into  misfortunes  in  hifi  old  age.      It  is  pleasant  to 
think  that  the  two  schoolfellows  socially  met  when  the  one 
occupied  a  stall  at  Newport,  and  the  other  was  Lord  Chief 
Justice  of  England,  and  that  they  afterwards  renewed  their 
correspondence,  when  the  one  haying  lost  all  his  business  was 
reduced  to  penury,  and  the  other  had  been  precipitated  with 
disgrace  from  the  highest  station  a  subject  can  hold  in  this 
kingdom. 
Placed  in         Yoimg  Parker  picked  up  a  smattering  of  Greek  and  Latin 

his  father's         ...  i       i    ,        ,      .1         i  i*  .1  .1  1 

office  to  be  whue  at  school,  but  he  then  knew  little  more  than  the  peasantry 
^ed  an  at-  amoDg  whom  he  was  reared,  and  neyer  haying  had  any  ftu> 
ther  instruction,  he  must  be  considered  as  in  a  great  measure 
self-taught.  But  he  had  acquired  a  taste  for  reading  and  a 
habit  of  steady  application,  to  which  all  his  future  greatness 
must  be  ascribed.  While  still  a  boy  he  was  placed  in 
his  father's  office,  and  was  articled  as  a  clerk  to  become  him- 
self an  attorney.  It  is  said  that  he  displayed  from  the  ten- 
derest  years  most  wonderM  diligence  and  steadiness,  and 
that,  not  contented  with  making  himself  perfect  in  the  routine 
of  his  father's  business,  he  read  all  the  books  of  amuse* 
ment  and  instruction  on  which  he  could   lay  his  hands-* 
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spending  the   perquisites  which   came  to  him  as  derk  in     pS^?" 
the  purchase  of  a  little  library  of  his  own.  , 

The  father  about  this  time  removed  from  Leeke  to  New- 
castle-under-Lyne,  and  the  dutiful  son  following  him,  still  dis- 
jiajed,  we  are  told,  the  same  attention  to  business  and  desire 
of  self-improvement. 

While  he  was  so  engaged  there  is,  respecting  him  in  the  His  entry 
admis^n  book  of  the  Inner  Temple,  the  fdlowing  perplexing  xempl^"^' 
entry:  — 

**  Thomas  Parker,  Gent,  sonne  and  heir  apparent  of  Thomas  Parker,  of  New 
Castle  under  Lyme,  in  the  county  of  Stafford,  Gent. 
Admitted  14th  February,  1683  [4]." 

No  explanation  can  be  given  of  his  admission  to  an  Inn  of 
Court  when  he  was  only  in  his  eighteenth  year,  and  in  the 
middle  of  his  apprenticeship.  It  may  be  conjectured  that  his 
&ther  had  humoured  his  ambitious  design  of  being  one  day  a 
councillor,  or  that  being  sent  up  to  do  some  law  business 
during  the  term  in  London,  he  had  got  himself  admitted 
without  his  father's  knowledge.  However,  it  is  certain  that  He  is  ad 
he  went  on  working  in  his  father's  office,  and  that  having 
regularly  served  his  time,  he  was  placed  on  the  roll  of 
attorneys. 

To  prosecute  his  profession  with  more  advantage  he  esta-  Practises 
blished  himself  at  Derby,  a  flourishing  town,  in  which  a  wealthy  **  ^^^^f' 
client  of  his  father  had  lately  settled  in  trade,  and  promised 
to  patronise  him.  Here  he  prospered  beyond  his  most 
sanguine  hopes,  and  from  his  great  skill  and  diligence,  in  a 
year  or  two  his  business,  in  point  of  extent  and  respectability, 
was  equal  to  that  of  any  attorney  in  the  county.  We  know 
no  farther  particulars  of  his  history  while  he  remained  in  this 
department  of  the  profession,  except  that  his  house  in  Derby 
was  in  Bridge  Street,  at  the  foot  of  the  bridge  next  the 
Three  Crowns.  We  may  imagine  that,  when  the  assizes  came 
round,  he  was  at  first  struck  with  immense  awe  at  beholding 
the  Judges  in  their  scarlet  robes,  and  could  scarcely  venture 
to  speak  to  the  leaders  of  the  midland  circuit  on  delivering 
them  briefs  in  the  causes  which  he  had  entered  for  trial ;  that 
hia  reverence  for  these  dignitaries  gradually  dwindled  away ; 
that  he  began  sometimes  to  think  he  himself  could  have 
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cx  Y?*    ezftiniii^  witnesses  quite  as  well  as  the  barristers  empk^ed 
'     by  him,  and  even  by  making  a  better  speech  to  the  jury  hsre 


won  verdicts  which  they  lost ;  that  he  was  likewise  hurt  by 
the  distance  at  which  he  was  in  public  kept  by  all  members 
of  the  superior  grade  of  the  profeemon,  while  some  of  tliem 
were  intensely  civil  to  him  in  private ;  that  he  thought  it  hard, 
having  with  great  labour  prepared  a  case  of  popular  expecta- 
tion so  as  to  insure  victory,  another  should  run  away  with  all 
the  glory ;  that  he  measured  himself  with  those  who  were  en- 
joying high  reputation  as  advocates  and  had  the  prospect  of 
being  elevated  to  the  bench;  diat,  possessing  the  self-respectand 
confidence  belonging  to  real  genius,  he  felt  himself  superior  to 
them ;  and  that  he  sickened  at  the  thought  of  spending  the 
rest  of  his  days  in  drawing  leases,  in  receiving  instructions 
from  country  bumpkins  to  bring  fo<dish  actions,  in  preparing 
briefs,  and  in  eoaking  out  bills  of  fees  and  disbursements  which 
ResolYa  to  guy  discontented  client  might  tax  before  the  master.  What- 
bar.  ever  his  train  of  feeling  or  of  reasoning  might  be,  he  soon 

resolved  iliat  lie  would  quit  his  position  of  an  attorney  for 
that  of  a  barrister. 

Not  having  been  at  any  public  school  or  university,  and 
having  started  in  life  so  very  early  on  his  own  account,  he 
was  still  quite  a  young  man  when  he  had  laid  by  enough 
decently  to  support  him  for  some  years  to  come.  Instead  of 
going  on  to  ftoeumulate  a  laige  fortune,  which  was  certainly 
within  his  reach,  he  nobly  put  all  to  hazard  that  he  might 
invest  himself  in  the  long  robe.  He  is  said  to  have  had  that 
presentiment  of  future  greatness  which  sometimes  springs  up 
under  very  adverse  circumstances,  and  leads  to  victory  over 
all  obstacles.  He  accordingly  renounced  his  profitable  busi- 
ness as  ;an  attorney  at  Derby,  and  removed  to  keep  his  tenns 
as  a  indent  of  law  in  the  Inner  Temple. 
Nothing  I  r^ret  exceedingly  that  I  can  find  no  particulars  whatever 

hishehit3     of  the  fcw  ucxt  ycars  of  his  life,  and  I  am  quite  ignorant  of 
while  a        ^g  course  of  fitudy  he  pursued,  and  the  companions  with 
^    *     whom  he  associated.     That  he  was  very  diligent,  we  need  not 
doubt  —  still  mingling  professional  acquirements  with  an 
attention  to  more  liberal  pursuits. 

Some  have  supposed  that  he  now  studied  at  the  Uniyersitj 
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of  Cembridge ;  but  hie  name  does  not  appear  in  any  register    chap. 
there,  and  there  seems  no  reason  to  believe  that  he  ever  saw 


this  seat  of  learning,  except  for  a  few  days  as  a  visitor.     Yet  j^^^  jg^i^ 
when  he  became  Lord  High  Chancellor  of  Great  Britain,  his  Fable  of  his 
flatterers  discovered  that  he  was  descended  irom  ^^  B^nald  at'the'uoi. 
Le  Parker,"  who  had  accompanied  Edward  I.,  when  Prince  p"*Jf  .J^ 
of  Wales,  to  the  Holy  Land ;  and  that  he  had  gained  great 
academical  distinction  on  the  banks  of  Cam.  *  Thus  wrote 
Easden,  the  Poet-lanreate  —  expecting  a  good  sinecure  in  the 
Court  of  Chancery : 

**  Prophetic  Granta,  with  a  mother's  joy,  Fiction  of 

Saw  greatness  omen'd  in  the  manly  boy,  Eusden. 

Who  mad*8t  her  studies  thy  belov'd  concern. 
Nor  could  she  teach  so  fiut  as  thou  could'st  learn. 
Still  absent,  thee  our  groves  and  muses  mourn, 
Still  sighing  echoes  the  sad  sound  return ;         • 
And  Cam,  with  tears,  supplies  bis  streaming  um." 

Padcer  was  called  to  the  bar  on  the  24th  day  of  May,  He  is  called 
1691.*     And  doubtless  he  began  his  new  career  with  greater  ^  ***®  **"• 
advantages  —  with  a  far  better  chance  of  getting  on,  than 
if  he  had  been  the  younger  son  of  an  Earl,  and  had  gained 
high  distinction  at  Oxford  or  Cambridge.     Many  attorneys  Advan- 
aad  attorneys'  clerks,  whom  he   had  known   on  a  footing  **g«o"» 
of  familiar  intimacy,   were  now   desirous   of  pushing  him 
forward,  and  from  his  former  experience  he  was,  when  con- 
sulted, better  able  to  assist   them  in   the  conduct  of  suits 
than  barristers,  who,  after  taking  a  degree  at  the  Univer- 
sity, had   merely  gone   through    the   usual   curriculum  at 
Lincoln's  Inn  or  the  Temple.     The  danger  is,  that  a  man 
who  begins   with  the  less  liberal   department   of  forensic 
procedure  may  not   be   able  to   enlarge  his  mind  so  as  to 
perform  the  duties  of  a  great  advocate,  and  that  when  plead- 
ing before  a  special  Jury,  or  at  the  bar  of  the  House  of 
Lords,  he  may  dwell  earnestly  on  small  and  worthless  points. 


•  «•  Interius  Templum      ^  Parliament  tent  24®  Die 
Willus  Farrer,  Arm'  I  Maij  Anno  Dni  1691,  &c 
Sob  Due  Regine         t 
Thesaurarius  ibm.     J 

**  At  this  parliament,  Mr.  Thomas  Parker  (and  others)  are  called  to  the  Bar, 
and  to  be  utter  Barristers  of  this  Society.*' 
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CHAR 
CXXI. 


His  rapid 
progress  at 
the  bar. 


Counsel  for 
this  defend- 
ant in  the 
Queen  v. 
Tutehin, 


This  maj  be  the  reason  why,  with  splendid  exo^tioDSy 
attorneys  turned  barristers  are  generally  unsncces^iL  But 
it  is  quite  certain  that,  whatever  was  Parker's  course  of  study, 
he  acquired  a  profound  and  scientific  knowledge  of  the  most 
abstruse  branches  of  the  law  —  that  he  rendered  himadf 
a  most  accomplished  jurist,  and  that  he  became  a  consummate 
advocate. 

His  progress  at  the  bar  was  rapid  and  steady.  Of  course 
he  chose  the  Midland  Circuit,  and  in  a  few  years  he  was  at 
the  head  of  it.  Yet  he  passed  others  without  exciting  envy 
or  ill  will,  and  his  brother  circuiters  acquitting  him  of  making 
any  improper  use  of  the  advantages  he  derived  &om  the 
early  part  of  his  career,  candidly  ascribed  his  extraordinary 
success  to  his  extraordinary  merit.  He  was  now  designated 
the  '^ silver-longued  Parker,"  and  the  "silver-tongued 
counsel''  It  was  some  time  before  he  had  much  business  in 
Westminster  HaU,  but  by  degrees  his  circuit  fame  extended 
to  the  metropolis,  and  he  was  retained  in  most  of  the  great 
causes  which  came  on  in  the  Court  of  Queen's  Bench,  sitting 
either  in  London  or  in  Middlesex. 

He  first  attracted  the  attention  of  the  puhlic,  as  counsel 
for  the  defendant  in  the  great  case  of  Regina  v.  Tutchin,  tried 
at  Guildhall  before  Lord  Holt,  November  4,  1704.*  This 
was  an  Information  by  the  Attorney  General  against  the 
publisher  of  a  Journal,  called  the  **  Observator,"  for  various 
alleged  libels  upon  the  Queen's  Ministers,  charging  them  with 
incapacity  and  an  unskilful  management  of  the  navy. 
Parker,  who  was  throughout  life  a  consistent  politician, 
had  strongly  attached  himself  to  the  Whigs,  and  had  been 
noticed  by  Somers,  Cowper,  and  the  leaders  of  that  party, 
as  a  rising  lawyer.  Along  with  Montague,  the  brother  of  Lord 
Halifax,  he  was  now  selected  to  defend  their  partizan.  The 
alleged  libels  contained  no  reflection  on  the  private  diaracters 
of  the  Ministers,  and  the  defendant's  counsel  contended  that 
their  public  conduct  was  a  fidr  subject  of  observation ;  but  to 
our  surprise  and  mortification,  we  find  that  enlightened  Judge, 
Lord  Holt,  telling  the  jury  they  were  to  consider  **  whether 


*   14  SL  Tr.  1095. 
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tke  alleged  libels  did  not  tend  to  beget  an  ill  opinion  of  the     chap. 
adminiBtration  of  the  govemment?"*     The  defendant  was 


fonnd  guilt  J ;  bnt  he  was  saved  from  punishment  hj  an  ob* 
jection  afterwards  taken  to  the  regularity  of  the  Jury  process. 
Parker's  argument  on  this  question  (too  technical  for  the 
general  reader)  is  most  masterly,  and  by  genuine  lawyers  is 
perused  with  enthu8iasm.t 

His  appearance  in  this  case  acquired  him  such  eclat,  that  ^®  "  ^^« 
his  promotion  was  considered  certain  if  ever  the  Whigs  Serjeant 
should  come  into  office.  f  "^  .  ^  , 

•        »•■..  ..1       knighted. 

There  was  a  partial  change  m  the  admimstration  m  the  j^^^  g 
following  year, — ^when,  taking  the  degree  of  the  coif,  he  was  1705. 
made  a  Queen's  Serjeant,  and  was  knighted.     He  gave  rings 
on  this  occasion  to  Queen  Anne  and  Prince  George  of 
Denmark,  with  the  complimentary  motto,  ^  mobibus,  abmis, 

LEGIBUS.''  X 

From  strong  local  connection,   he  had  been  before  ap-  Returned 
pointed  Recorder  of  Derby,  and  at  the  general  election,  ^^m  foT 
which  soon  followed,  he  was  returned  to    parliament  as  Derby, 
member  for  that  borough,  along  with  Lord  James  Caven- 
dish.    We  know  that  he  made  a  most  favourable  impression 
on  the  House,  and  that  he  frequently  took  part  in  debate, 
being  a  terror  to  the  High  Church  party,  and  a  praise  and 


*  Some  have  supposed  that  Holt,  who  was  a  decided  Wliig,  was  subject  to 
the  weakness  ot  a  great  mind,  and  that,  to  avoid  the  suspicion  of  partiality,  he 
showed  a  leaning  in  feyour  of  the  Tory  ministers ;  but  I  believe  that  this  doc* 
trine  was  then  considered  to  be  law,  and  it  will  continue  to  be  occasionally 
brought  cot  till  there  is  (as  there  ought  to  be)  a  statutable  definition  of  the 
limits  of  free  discussion. 

t  The  admiration  which  has  been  expressed  of  Parker's  argument  on  the 
"  Dittrinffas,**  reminds  me  of  a  saying  of  my  deceased  friend  Dotal,  the  greatest 
conveyancer  of  his  day,  who  being  asked  by  me  **  whether  the  constant  perusal 
of  abstracts  of  title  was  not  weary  work?**  answered  me,  **  Why,  it  is  sometimes 
a  little  dull ;  but  erery  now  and  then  one  meets  with  a  brWiant  dted,  which  is  a 
reward  for  all  one*s  labour  I !  P 

\  He  had  a  few  months  before  been  made  a  Bencher  of  the  Inner  Temple 
— whether  by  ballot  I  know  not : 

**  Inierius  Templum  "i  Parliameut  tent  decimo  Octavo  die 

Thomas  Walker,  Arm'   I     Maij,  1705,  &c. 
Thetaurarius  ibm.  J 

**  At  this  parliament,  Mr.  Thomas  Parker  (and  others)  are  called  to  the 
Bench.** 

He  does  not  appear  ever  to  have  been  <*  Reader,**  or  **  Treasurer.** — 20th 
April,  184«. 
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protection  to  such  as  supported  reli^ous  and  civil  liberty; 
but,  unfortunately,  there  is  not  to  be  found  the  smallest  firag- 
ment  of  any  of  his  speeches  in  parliament  till  the  impeach- 
ment of  SacheverelL 

Not  being  in  the  cabinet,  he  is  not  answeraUe  for  tiiis 
foolish  measure.  He  probably  regretted  and  condemned  it 
along  with  Somers  and  the  other  Whig  lawyers,  but  when  it 
was  commenced,  he  ^d  his  best  to  bring  it  to  a  fortunate 
conclusion.  He  was  appointed  one  of  the  managers  on  the 
part  of  the  Commons.  Burnet,  giving  an  account  of  the 
trial,  says,  **  Jekyll,  Eyre,  Stanhope,  Eong,  but,  above  all, 
Parker^  distinguished  themselves  in  a  very  particular  maimei: 
they  did  copiously  justify  both  the  Revolution  and  the  pre- 
sent administration."  I  must  confess,  however,  that  I  have 
perused  the  report  of  his  two  long  harangues  at  the  bar  of 
the  House  of  Lords  on  the  4th  article,  which  was  as- 
signed to  him,  with  considerable  disappointment ;  and  I  can 
extract  little  from  either  of  them  to  interest  us  in  these 
times.  He  contended  that  the  defendant  had  fidsely  and 
maliciously  charged  her  Majesty's  administration,  both  in 
ecclesiastical  and  civil  affairs,  as  tending  to  the  destructioa 
of  the  constitution. 

Why  those  who  were  of  that  opinion  should  not  have  been 
at  full  liberty  to  say  so,  we  are  rather  at  a  loss  to  under- 
stand. But  Seijeant  Parker,  in  the  name  of  the  CJommons 
of  England,  upbraids  "the  Doctor"  for  his  rudeness  in  assail- 
ing the  character  of  the  ministers,  and  the  measures  of  their 
government.  He  is  rather  happy  in  contrasting  the  defend- 
ant's incitements  to  insurrection  with  his  doctrine  of  non- 
resistance.  "Not  in  terms  of  lamentation,"  said  Serjeant 
Parker,  "  not  as  grounds  of  humiliation,  or  in  a  language  that 
might  become  one  that  thought  the  only  arms  of  the  Church  to 
be  prayers  and  tears  does  he  assail  the  government;  but  with  aD 
malice,  bitterness,  reviling,  insolence, — endeavouring  to  raise 
in  his  auditors  the  passions  himself  puts  on,  and  pointing  out  (as 
far  as  he  dares)  to  arms  and  violence  for  a  cure :  On  his  own 
principles,  he  ought  to  have  taught  the  people  to  do  their  duty, 
submitting  wholly  to  the  Queen  and  those  in  authority  under 
her,  and  to  leave  the  rest  to  God :  But,  following  his  »d- 


Digitized  by 


Google 


LIFE   OP   LORD  MACCLESFIELD.  509 

yioe,  they  would  instaBtly  rise  in  a  mass,  and  if  they  did  not    ^^^* 
at  once  restore  the  Pretender,  they  would  forcibly  expel  from 
office,  and  utterly  crush,  all  who,  on  the  doctrine  of  resist- 
ance to  tyranny,  were  concerned  in  the  Revolution :   Is  this 
sermon  an  exhortation  to  piety  and  virtue?  or  is  it  not 
manifestly  a  trumpet  to  rebellion  ?     Does  the  preacher  show 
his  congregation  their  own  faults,  that  they  may  amend  their 
Uves,  or  attempt  to  expose  the  faults  of  the  government,  with 
a  view  to  a  forcible  change  ?     The  duty  of  passive  obedience 
is  so  warmly  inculcated  to  cause  the  destruction  of  those  who 
deny  it:    The  whole  discourse  exhorts  to  insurrection,  and 
not  to  submission,"     He  thus  concluded :  **  My  Lords,  the 
Commons  have  the  greatest  and  justest  veneration  for  the 
clergy  of  the  Church  of  England,  and  it  is  with  regret  and 
trouble  that  they  find  themselves  obliged  to  bring  before 
your  Lordships,  in  this  manner,  one  of  that  order.     But 
when  we  find  Dr.  Sacheverell  stripping  himself  of  all  that 
peaceful  and  charitable  temper  which  the  Christian  religion 
requires  of  all  its  professors,  deserting  the  example  of  our 
Lord  and  Master,  and  of  his  holy  apostles,  and  with  rancour 
branding  all  who  differ  from  him  (though  through  ignorance) 
with  the  titles  of  hypocrites,  rebels,  traitors,  devils ;  reviling 
them,  exposing  them,  conducting  them  to  hell,  and  leaving 
them  there ;  treating  every  one  who  falls  in  his  way  worse 
than  Michael  the  Archangel  used  Satan;   despising  domi- 
nion, speaking  evil  of  dignities;   like  raging  waves  of  the 
sea,  foaming  out  his  own  shame ;  then  labouring  to  sap  the 
establishment,  and  railing  and  declaiming  against  the  govern- 
ment; crying  to  arms!  and  blowing  a  trumpet  in  Sion  to 
engage  his  country  in  seditions  and  tumults,  and  overthrow 
the  best  constitution,  and  betray  the  best  Queen  that  ever 
made  a  nation  happy,  and  this  with  Scripture  in  his  mouth ; 
the  Commons  looked  upon  him,  by  this  behaviour,  to  have 
severed  himself  from  all  the  rest  of  the  clergy ;  they  thought 
it  their  duty  to  bring  to  justice  such  a  criminal ;  and  they 
are  in  no  fear  of  being  thought  discouragers  of  those  who 
preach  virtue  and  piety  because  they,  in  the  supreme  court 
of  justice,  prosecute  him  who  preaches  sedition  and  rebellion, 
or  to  have  any  design  of  lessening  the  respect  due  to  the 
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dergj  bj  bringing  to  punishment  him  who  cBagraoes  thai 
sacred  order."  * 

Seijeant  Parker  afterwards  replied  to  the  speedies  of  the 
counsel  for  the  defendant,  and  of  the  defendant  himself,  and 
obtained  loud  applause  for  the  unsparing  manner  in  whidi 
he  assailed  them: — ^'Mj  Lords,"  said  he,  '^lam  amazed 
that  a  person  in  holy  orders,  in  his  distinguished  habit, 
before  this  awful  assembly,  should  dare  to  take  the  tre- 
mendous name  of  (rod  into  his  lips,  and  appeal  to  the  Su- 
preme Being  for  the  sincerity  and  integrity  of  his  heart  at 
the  veiy  time  when  he  stands  under  such  a  diarge^  and  is 
neither  able  to  repel  it,  nor  has  the  uncerity  and  honesty  to 
repent — to  take  shame  upon  himself  in  the  most  paUic  waj, 
and  to  ask  pardon  of  God  and  of  the  world  for  the  sin  and 
the  crime  of  which  he  is  guilty.  I  hope  the  clergy  will  be 
instructed  not  to  preach  the  doctrine  of  submission  in  saA 
manner  as  to  prepare  the  way  to  rebellion."  But  by  far  the 
finest  part  of  the  reply  was  the  felicitous  quotation  from 
scripture:  —  "In  what  moving  and  lively  colours  does  the 
holy  Psalmist  paint  the  crafty  insidiousness  of  such  wily 
Volponesf  'Wickedness  is  therein;  deceit  and  guile  go 
not  out  of  their  streets.  For  it  is  not  an  open  enemy  that 
hath  done  me  this  dishonour,  for  then  I  could  have  borne  it: 
neither  was  it  mine  adversary  that  did  magnify  himself 
against  me,  for  then,  peradventure,  I  would  have  hid  myself 
from  him.  But  it  was  even  thou,  my  companion,  my  guide, 
and  mine  own  &miliar  fnend.  There  is  no  faithfidness  in 
their  mouths,  their  inward  parts  are  very  wickedness;  thrir 
throats  are  open  sepulchres,  and  their  words  are  smoother 
than  oil,  yet  be  they  very  swords  I  Like  Joab,  they  pretend 
to  speak  peaceably,  and  smite  us  mortally  under  the  fifth 

rib.'"t 

Whatever  we  may  think  of  the  Seijeant's  performances  on 
this  occasion,  they  gave  the  highest  possible  satiitfaction  to 
the  true  Volponb,  whose  the  impeachment  was ;  — and  Lord 
Chief  Justice  Holt  having  died  while  the  proceeding  was 


•  15  St.  Tr.  186. 


t  Ih.  454. 
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pending,  Serjeant  Parker  was  instantly  appointed  to  succeed  CHAP, 
him ; — the  Attorney  and  Solicitor  General,  who  had  been  less  ^^^^' 
zealous  in  the  prosecution,  being  passed  over.^  According 
to  Burnet,  an  inference  was  drawn  firom  "  this  great  pro- 
motion;" that  the  Queen,  who  had  attended  during  the 
whole  of  the  trial,  favoured  the  prosecution,  "  for  none  of  the 
managers  had  treated  Sacheyerell  so  severely  as  he  had 
done  t ; "  but  in  reality  she  had  only  constitutionally  taken 
the  advice  of  her  ministers  while  she  emjdoyed  them,  though 
she  was  eagerly  desirous  to  get  rid  of  them. 

Parker  remained  Chief  Justice  of  England  for  eight  years, 
and  it  could  not  be  sidd  of  him,  as  of  some  popular  lawyers, 
who,  upon  their  elevation  to  high  judicial  office,  have  dis- 
iqppointed  public  expectation :  "  Consensu  omnium  dignus 
imperii  nisi  imperasset."  His  fame  as  a  common  law  chief 
is  not  quite  equal  to  that  of  his  immediate  predecessor ;  but 
diis  probably  arises  from  there  not  having  been  in  his  time 
any  controversies  between  the  two  houses  of  parliament,  or 
any  questions  of  great  political  interest  coming  before  him 
for  judicial  deciuon.  He  was  during  this  part  of  his  career 
never  suspected  of  any  sort  of  corruption,  and  the  only  charge 
I  find  brought  against  him  is  of  having  been  sometimes 
rather  discourteous  to  the  bar.  This  is  not  enough  to  lower 
him  much  in  our  estimation*  Although  I  can  conceive  no 
more  striking  proof  of  a  mean  spirit  than  for  a  barrister, 
when  put  upon  the  bench,  really  to  behave  with  insolence  or 
iU-t^nper  to  his  former  competitors  at  the  bar,  it  is  rather 
difficult  f(»r  a  Judge  altogether  to  escape  the  imputation  of 
discourtesy  if  he  properly  values  the  public  time ;  for  one  of 
his  duties  is  to  '^  render  it  disagreeable  to  counsel  to  talk 

*  Thu  appointment  took  place  on  the  ISth  of  March,  and  judgment  was  not 
given  on  Sachererell  till  the  23d  of  the  tame  month. — 2  Lord  Raymond,  1309. 

f  Burnet,  It.  3S5.  De  Foe  thus  jeeringly  addressed  the  High  Churchmen 
oo  this  app<nntment :  <*  You  are  desired  to  take  particular  notice  of  her  Mi^esty 
haTiog  severely  punished  Sir  Thomas  Parker,  one  of  the  managers  of  the  House 
oC  ConuBooa,  for  hit  barbarous  treatment  of  the  Doctor,  in  pretending  in  a  long 
speech  to  show,  as  he  called  it,  the  impatience  and  superficial  jingle  of  the 
l>octor*8  speech.  Her  Majesty  being,  as  you  know,  heartily  concerned  for  this 
prosecution,  hath  testified  her  care  of  the  Doctor^s  character  in  most  justly 
punishing  that  forward  gentleman,  having  condemned  him  for  his  boldness  to 
perpetual  confinement,  being  appointed  to  the  constant  drudgery  of  Lord  Chief 
Joatice  of  the  Queen's  Bench,  a  cruel  and  severe  sentence  indeed  !  ** 
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CHAP,     nonsense."    Chief  Justice  Parker's  judgments  show  an  tocu- 
^ ^  rate  acquaintance  with  his  subject^  a  logical  mind,  and  great 


power  of  illustration. 
April  18.  He  began  his  judicial  career  with  the  trial  of  Damaree 
Improper  ^^^  Purchase,  for  being  concerned  in  the  Sacheverell  riots, 
prowcution  and  assbting  to  pull  down  dissenting  meeting  houses. 
Whigs  for  Although  thls  prosecution  was,  I  think,  exceedingly  dis- 
high  teea-     creditable  to  the  Whig   sovemment,  I  know  not  that  the 

■on  of  per-  ,  . 

wmseon-  Lord  Chief  Justice  of  the  Queen's  Bench  can  be  much 
eerned  in  a  blamed  for  It,  as  WO  Cannot  suppose  that  he  was  consulted 
Church  respecting  the  manner  of  shaping  the  offence ;  and  if  it  was 
"°'*  charged  as  high  treason,  there  were  distinct  authorities  f(Hr 

holding  it  to  be  so,  although  most  lawyers  probably  now 
think  that  thereby  the  statute  of  Edward  III.  was  over- 
strained, if  not  perverted.  He  would  have  acted  a  nobkr 
part  if  he  had  summed  up  for  an  acquittal;  but  he  pressed 
for  a  conviction.  In  commenting  upon  the  evidence  in 
favour  of  the  character  of  the  prisoners,  he  said :  ^^  There  is 
another  unfortunate  circumstance  I  must  observe,  that  we 
are  in  a  time  when  many  people  were  led  into  a  belief  that 
doing  these  actions  was  a  commendable  thing ;  that  it  was 
a  showing  their  zeal  to  the  Queen  and  the  Church.  And  if 
that  be  the  case,  reputation  and  previous  good  behaviour  are 
of  no  avail,  and  raise  no  presumption  against  guilt  Dr.  Sa- 
cheverell (I  would  not  reflect  upon  him ;  he  has  undergone 
a  censure  elsewhere)  fell  foul  of  the  Toleration  Act,  and 
these  people,  thinking  him  a  confessor  for  the  Church, 
thought  they  could  do  no  less  than  pull  down  meeting 
houses,  which  they  considered  the  seminaries  of  schism. 
The  doctrine  of  non-resistance,  pronounced  to  be  the 
doctrine  of  the  Church,  is  to  be  propagated  by  resistance ; 
these  people  will  resist  to  show  they  are  not  for  resisting. 
The  Queen's  guards  are  to  be  attacked  to  illustrate  the  mk 
of  passive  obedience.  When  a  madness  has  got  among  the 
people,  many  unaccountable  things  will  be  done  by  men  of 
reputable  character.  Those  who  honour  Dr.  Sacheverell  for 
the  things  which  parliament  has  condemned,  might  think  it 
honourable  to  demolish  meeting  houses,  and  to  raise  seditioas 
and  riots  which  are  not  to  be  borne  in  a  civilised  country.** 
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Upon  the  law  of  the  ca3fe  he  vfhs  clear  arid  explicit:  ''A  CHAP, 
brothel,*'  said  he,  "  is  a  nuisance,  and  may  be  punished  as  ^^^^ 
such,  and  being  a  particular  nuisance  to  any  one,  if  he 
enters  to  abate  it,  he  may  only  be  guilty  of  a  riot ;  but  if  he 
vnH  presume  to  pull  down  all  brothels,  he  has  taken  the 
Queen's  right  out  of  her  hand,  and  has  committed  high 
treason  by  compassing  her  death,  and  levying  war  against 
her  in  her  realm.  —  Of  brothels,  so  of  meeting  houses."  Let 
us  hope  that  the  Lord  Chief  Justice  was  ashamed  to  feel 
himself  obliged  to  talk  such  nonsense,  although  backed  by 
the  other  Judges,  and  that  it  was  through  his  merciful  inter- 
ference that  the  prisoners,  though  found  guilty,  and  sen- 
tenced to  a  cruel  death,  were  reprieved  and  pardoned.* 

When  the  change  of  government  took  place  in  the  autumn  Oat  mo. 
of  the  same  year,  Harcourt,  wishing  to  continue  in  the  office  fj^^e^ 
of  Attorney-General,  and  Lord  Cowper  declining  to  remain  G'^*  Setl 
Chancellor,  the  Great  Seal  was  offered  to  Lord  Chief  Justice  Xorie*. 
Parker,  and  even  pressed  upon  him.     He  is  much  lauded  for 
Tiis  virtuous  self-denial,  and  it  is  sarcastically  observed  that 
**  he  is  the  first  lawyer  who  ever  refused  an  absolute  offer 
of  the  Seals  from  a  conscientious  difference  of  opinion."  f     I 
am  very  sorry  to  detract  from  his  merit;  but  in  the  first 
place,   principle  not  considered,  he  would  have  acted  very 
foolishly  to  have  given  up  his  place  of  Chief  Justice,  which 
he  held  for  life,  in  exchange  for  an  office,  the  tenure  of 
which  would  have  been  very  insecure;  for  till  after  Guis- 
card's  desperate  attempt,  Harley  expected  almost  daily  to  be 
turned  out; — and  at  any  rate  such  a  sudden  change  to  the 
High  Church  party  by  the  most  distinguished  manager  of 
the   late   impeachment,  would  have  reasonably  led  to  the 

♦  15  St  Tr.  522 — 703.  No  other  crown  case  of  any  importance  came  before 
him  while  Chief  Justice,  and  bis  only  opinion  as  a  common  law  Judge  in  a  civil 
case  wbicb  attracted  much  notice  was  on  the  question  whether  the  word  "  pur- 
dtase,**  in  1 1  &  12  W.  3.  c.  4.  against  Papists  acquiring  property,  was  confined 
to  the  acquisitioD  of  property  by  **  purchase "  in  common  parlance,  or  meant 
every  acquisition  of  property  except  by  **  descent.^  Being  called  in  to  assist 
I^ord  Chancellor  Harcourt,  he  was  for  giving  the  word  its  largest  sense,  although 
occtmriog  in  a  penal  statute,  that  he  mijzht  effectuate  the  intention  of  tlie  legis- 
lature in  putting  down  Popery.  The  Chancellor  decided  the  other  way ;  but 
Jhs  dceret  was  reversed  by  the  House  of  Lords.  —  Roper  v.  Raddiffe,  9  Mod. 
167.  ;  1  Br.  P.  C  450. 

t   Parke's  **  Court  of  Chancery,"  291. 
VOL.  IV.  L  L 
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conclusion  that  he  would  givfe  his  first  piece  of  preferment  to 
the  *'  Doctor,**  and  would  have  covered  him  with  sudi  in- 
fiuny  that  he  must  have  been  treated  contumeliously  by  lui 
colleagues,  and  kicked  out  by  them  whenever  they  wished  to 
get  rid  of  him.  The  wonder,  therefore,  is,  that  the  offer 
should  have  been  made — not  that  it  was  rejected. 

Parker  was  out  of  parliament  for  the  rest  of  this  reign, 
and  he  devoted  himself  exclusively  to  the  discharge  of  his 
judicial  duties.  In  prosecutions  for  libels  during  the  Tory 
government,  he  was  supposed  to  bear  very  hard  upon  those 
who  attacked  the  Whigs.  He  had  caused  some  alarm  to 
Swift,  the  most  virulent  of  libellers  • — as  we  learn  from  the 
following  anecdote  related  in  the  **  Journal  to  Stella:" 
I  was  to-day  at  a  trial  between  Lord  Lansdown  and  Lord 
Carteret,  two  friends  of  mine.  It  was  in  the  Queen's  Bench 
for  about  6000i  a  year.  I  sat  under  Chief  Justice  Parker, 
and  his  pen  falling  down  I  reached  it  up.  He  made  me 
a  low  bow ;  imd  I  was  going  to  whisper  him  that  ^  I  bad 
done  good  for  evil,  for  he  would  have  taken  mine  from  me.' 
I  told  it  Lord  Treasurer  and  Bolingbroke.  Parker  would 
not  have  known  me  if  several  Lords  on  the  bench  and  in  the 
Court  bowing  had  not  turned  every  body's  eyes  and  set  them 
a  whispering.  I  owe  the  dog  a  spite,  and  will  pay  him  in 
two  months  at  farthest,  if  I  can."t 

This  threat  Swift  afterwards  executed,  by  inserting  the 
following  passage  in  his  famous  pamphlet,  entitled,  "TTie 
Public  Spirit  of  the  Whigs,"  denouncing  the  Chief  Justice 
as  a  favourer  of  publications  which  attacked  the  Tories,  while 
he  punished  high  church  publications  with  relentless  severity, 
and  as  having  become  a  keen  supporter  of  the  Protestant 
succession  after  having  been  a  rank  Jacobite :  "  I  look  upon 
it  as  a  great  evil  to  see  seditious  books  dispersed  among  us, 
apparently  striking  at  the  Queen  and  her  administration,  at 
the  constitution  in  church  and  state,  and  at  all  religion ;  bnt 


♦  Morphea,  the  publisher  of  Swift*s  "  Conduct  of  the  Allies,"  had  been  mm- 
Tnoned  before  the  Chief  Justice,  threatened  with  severe  punishment  if  he  per* 
sisted  in  concealing  the  aut1)or*s  name,  and  bound  oxer  to  appear  next  term  to 
plead  to  an  indictment  for  a  seditious  libel. 

t-28th  October,  1712. 
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whether  this  remissness  may  be  imputed  to  Whitehall  or  to  CHAP. 
Westminster  Hall,  is  other  men's  business  to  inquire.  As 
for  the  poor  nonjuring  clergyman  who  was  trusted  with  com- 
mitting to  the  press  a  late  book  on  the  subject  of  hereditary 
right,  by  a  strain  of  summum  juSy  he  is  now,  as  I  am  told, 
with  half  a  score  children,  starving  and  rotting  among  thieves 
and  pickpockets  in  the  common  room  of  a  stinking  jail. 
However,  I  would  fain  ask  one  single  person  in  the  world  a 
question — *  Why  he  has  so  often  drank  the  abdicated  King's 
health  upon  his  knees?'  But  the  transition  is  natural  and 
frequent,  and  I  shall  not  trouble  him  for  an  answer."  If  the 
taunt  against  Parker  as  against  Somers  had  been  that  he  was 
"  sprung  from  the  dregs  of  the  people,"  however  ungenerous 
it  might  have  been,  there  would  have  been  some  foundation 
for  it ;  but  the  reckless  invention  of  a  falsehood  seems  neces- 
sary to  give  full  gratification  to  Swift's  malignity.  Well 
might  the  renegade  Whig  say  that  "  transitions  were  natural, 
and  frequent." — The  Chief  Justice  wisely  took  no  notice 
of  this  libel,  and  the  Scotch  nobility  would  have  acted  a  more 
dignified  part  if  they  had  imitated  his  example,  instead  of 
whiningly  going  in  a  body  to  Queen  Anne  and  insisting  that 
a  reward  should  be  offered  for  the  discovery  of  the  author, 
because  it  likewise  attacked  them,  saying,  that  **  their  whole 
revenues  before  the  union  would  have  ill  maintained  a  Welsh 
Justice  of  Peace,  and  that  some  of  them  had  since  gathered 
in  England  more  money  than  ever  any  Scotchman  who  had 
not  travelled  could  form  an  idea  of."* 

De  Foe,  who  had  celebrated  Parker's  elevation  to  the  De  Foe 
bench,  had  recently  been  gained  over  by  the  personal  civili-  b[.fore  Mm. 
ties  of  Queen  Anne,  and  being  brought  before  him  on  a 
charge  of  libel,  the  Chief  Justice  is  said  to  have  expressed 
satisfaction  "that  so  notorious  a  libeller  was  about  to  be 
punished  for  going  against  his  old  friends  and  principles." 
This  story  is  highly  improbable,  but  the  Chief  Justice  cer- 
tainly somehow  had  offended  the  Journalist  very  deeply,  for 

*  This  seems  to  have  been  the  notion  of  the  Earl  of  Salisbury,  who,  to  cure 
the  extniTamice  of  James  I.,  caused  to  be  exposed  upon  a  table  in  silver  for 
the  King's  inspection  a  sum  of  money  for  which  his  Majesty  had  given  a  written  ^ 

order  on  the  Exchequer. 

f.  L  2 
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CHAP. 
CXXI. 


His  speech 
•t  a  meet- 
ing of  the 
Privy 
CounciL 


He  grants  a 
warrant  for 
the  appre- 
hension of 
Jacobites. 


His  con- 
duct on  the 
death  of 
Queen 
Anne 


he  was  now  violently  Tituperated  in  the  '*  Review,"  a  peri- 
odical in  which  Daniel  for  a  time  assailed  the  Whigs  under 
pretence  of  going  beyond  them  in  liberality. 

The  Chief  Justice  was  sworn  of  the  Privy  Council  at  the 
time  when  he  was  raised  to  the  bench,  and  he  was  summoned 
to  give  his  advice  upon  the  Recorder's  report  of  capital  con- 
victions at  the  Old  Bailey.  As  he  was  not  a  member  of  the 
Cabinet,  and  on  the  contrary  he  still  avowedly  adhered  to 
the  party  opposed  to  the  government,  we  should  have  thought 
this  the  only  occasion  when  he  would  have  attended  on  being 
summoned,  but  I  am  perplexed  by  meeting  in  Swift's 
"Journal  to  Stella,"  under  date,  April  7.  1713,  the  follow- 
ing entry:  **At  a  Council  held  to-night,  the  Lord  Chief 
Justice  Parker,  a  Whig,  spoke  i^ainst  the  peace;  so  did 
Cholmondeley,  another  Whig,  who  is  treasurer  of  the  house- 
hold." I  can  only  conjecture  that  a  general  meeting  of  the 
Privy  Council  had  been  held  for  formal  business,  when  these 
two  individuals,  without  being  asked,  took  this  opportunity  to 
express  their  opinion  on  the  great  question  of  peace  and  war 
in  the  Queen's  hearing."* 

The  last  instance  I  have  discovered  of  the  interference  of 
the  Chief  Justice  of  England  as  a  magistrate  of  police  was 
by  Parker  in  Queen  Anne's  time, — to  counteract  the  plot 
that  was  going  on  shortly  before  her  death  to  bring  in  her 
brother  to  succeed  her.  An  information  being  laid  before 
him  as  Chief  Justice  respecting  the  unlawful  enlistment  of 
soldiers,  he  granted  a  warrant,  under  which  one  Kelly  was 
arrested  a  few  days  after  at  Deal  with  five  men  he  had  en- 
listed, bearing  a  pass  from  the  Earl  of  Middleton,  Secretary  of 
State  to  James  III., — whereupon  Bolingbroke  was  reluc- 
tantly obliged  to  issue  a  proclamation  offering  a  reward  for 
the  apprehension  of  the  Pretender  if  he  should  land  in 
England,  f 

Under  the  Regency  Bill  the  Chief  Justice  of  the  King's 
Bench  had  important  functions  to  perform  on  a  demise  of  the 


*  Cholniondely  for  this  impertinence  was  immediately  turned  out  of  tbe 
bouseliold. — Joum,  April  8.  171  i).  Parker  luckily  held  <*quamdiu  se  bene 
gess^rit.** 

t  6  Pari.  Hist.  1358. 


Digitized  by 


Google 


LIFE   or  LORD   MACCLESFIELD.  517 

crown,  being  one  of  the  seven  official  Lords  Justices  who,     chap. 
t(^ther  with  those  personally  appointed  by  the  successor,  ' 

were  to  carry  on  the  government  till  his  arrival.  Upon  the 
summons  of  all  Privy  Councillors  to  attend,  after  the 
Queen  with  a  dying  hand  had  delivered  the  Treasurer's 
staff  to  the  Duke  of  Shrewsbury,  Chief  Justice  Parker  im- 
mediately repaired  to  Kensington  and  joined  in  the  mea- 
sures which  were  taken  to  secure  the  succession  of  the  House 
of  Hanover, 

When   George  I.    landed   at   Greenwich,   Chief  Justice  He  gains 
Parker  was  on  the  beach  along  with  the  other  Lords  Jus-  of  Geo.  L 
tices,  and  met  with  a  very  flattering  reception  from  the  new  •"^  **^« 
Sovereign,,  who  had  been  told  that  he  was  a  good  Whig,  and  rUiw. 
a  warm  friend  to  the  Revolution  settlement.     He,  who  had 
started  as  an  attorney's  clerk  in  a  small  provincial  town,  and 
had  got  on  by  a  vigorous  intellect  joined  with  stupendous  ap- 
plication to  business,  now  showed   in  a  marvellous  manner 
the  versatility  of  his  powers,  by  becoming  a  courtier  and  ma- 
king himself  personally  agreeable  to  George  I.  and  the  Ger- 
man attendants  who   accompanied  him,   male   and   fcmale.v 
Whether,  like  Sir  Robert  Walpole,  he  conversed  with  the 
King  in  bad  Latin,  or  how  he  made  himself  intelligible  to 
the  others,  I  have  not  been  able  to  ascertain,  but  he  certainly 
was  early  a  great  favourite  with  them,  and  they  wished  to 
give  him  the  Great  Seal,  —  probably  from  an  expectation  that 
a  new  Chancellor  entirely  of  their  own  making  would  pasa 
whatever  grants  to  them  they  chose  to  ask. 

There  were  intrigues  for  this  purpose  on  foot  so  early  as  He  is  raised 
the  spring  of  1715,  although  I  cannot  say  that  Parker  was  ^yl*®'^^" 
himself  privy  to  them,  and  they  gave  rise  to  reports  of  Lord  March  lo. 
Cowper's  speedy  resignation.      Subsequently  an  ineffectual 
attempt  was  made  to  induce  him  to  exchange  his  office  for  that 
of  President  of  the  Council — from  a  pretended  regard  for  his 
health  —  but  from  a  real  dislike  of  a  Chancellor  who  had  ob- 
jected to  improper  grants  of  honours  and  money.    Meanwhile 
Parker  was  raised  to  the  peerage  by  the  title  of  Baron  Parker, 
of  Macclesfield,  in  the  county  of  Chester,  and  the  better  to 
enable  him  to  support  this  dignity,  a  pension  for  life  was 
bestowed  upon  him  of  1200/.  a  year. 

f.  I.  3 
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CHAP.         Being  now  legitimately  restored  to  politk85  he  was  very 
diligent  in  his  attendance  in  the  House  of  Lords^  and  took  ad 


He  opposes  active  part  in  debate,  although  still  we  have  to  lament  that 
the  Sep.  ^e  have  hardly  any  remains  of  his  oratory.  His  maiden 
^)eech  as  a  Peer  is  stud  to  have  been  against  the  Septennial 
Bill,  which  surprises  us  much,  as  the  measure  was  supported 
by  almost  all  the  Whigs  and  oourtiers;  but  he  had  either 
been  influenced  by  the  grave  objections  to  it  on  constitutional 
grounds,  or  had  thought  it  convenient  to  show  that  he  could 
make  himself  formidable.  He  called  up  Lord  Cowper,  from 
whose  defence  (as  reported)  it  might  be  inferred  that  the 
Chief  Justice  had  made  a  violent  attack  upon  the  King's 
ministers,  and  had  even  reflected  upon  the  severity  exercised 
towards  those  engaged  in  the  late  rebellion.* 
Jiiiic  24.  But  Lord  Parker  warmly  supported  the  government^  when. 

Supports  after  long  delays,  the  Earl  of  Oxford's  impeachment  at  last 
tuiion^'  ^^^™®  ^  *  hearing.  Lord  Harcourt  having  moved,  <m  the 
the  Earl  of  dcxtcrous  suggcstiou  of  Walpolc,  that  evidence -should  not  be 
*  *^^^  received  respecting  "  high  crimes  and  misdemeanours"  till  the 
articles  charging  "  high  treason  "  were  disposed  of,  our  Law 
Lord  answered,  "  that  in  all  courts  of  judicature  it  is  the 
usual  and  constant  method  to  go  through  all  the  evidence 
before  judgment  be  given  upon  any  part  of  the  accusation : 
that  though  the  House  of  Peers  be  the  supreme  court  of  the 
kingdom,  yet  it  has  ever  a  regard  to  the  rules  of  equity,  and 
even  to  the  forms  observed  in  the  Courts  below — which  ruleu 
and  forms  required  that  the  trial  should  be  conducted  as  the 
Commons  proposed  —  and  thus  only  could  the  conduct  of  the 
prisoner  be  satisfactorily  investigated  and  justice  done  between 
him  and  the  country."  He  concluded,  with  the  following  un- 
feeling sentiment  —  little  foreseeing  that  he  himself  was  one 
day  to  stand  disgracefully  at  the  same  bar  as  a  convicted 
culprit :  **  As  for  the  noble  Earl  appearing  at  the  bar  in  the 
abject  condition  of  a  traitor,  it  is  but  a  piece  of  formality 
which  does  him  no  manner  of  hurt,  and  to  which  persons  of 
the  highest  rank  have  ever  submitted  to  clear  their  inno* 
cence."  f    But  the  opinion  had  become  very  general  that  the 

♦  7  Pari.  Hist  S05,  306.  f  Ib»  486. 

Digitized  by  VjOOQIC 


LIFE  OF   LOBD  MACGlrESFiELD.  6\9 

proeectttion  was  oppressive^  and  many  of  Oxford's  former     CHAP. 
(qqMMtents  support^  the  motion  which  put  an  end  to  it."  *  ^^^^ 

Nothing  ingratiated  Lord  Parker  with  the  King  so  much  as  opinion  in 
the  opinion  which  he  himself  gave^  and  in  which  he  previuled  favour  of 
on  a  great  majority  of  the  Judges  to  concur,  respecting  the  authority" 
power  of  the  reiiminsc  Sovereiirn  over  his  crandchildren.  There  ®^®''  **}« 

t  .1  %•      -^r  '  :ii       education 

was  now  such  open  enmity  between  his  Majesty  and  the  and  mar- 
Prince  of  Wales  that  Lord  Carteret  declared  prophetically,  "^^^j^^*"** 
'*  This  family  will  quarrel  from  generation  to  generation."  f  children. 
The  Prince's  numerous  children  were  all  in  England  except 
Fredmck,  the  eldest,  left  behind  in  Hanover ;  and  the  King^ 
to  annoy  his  son,  asserted  the  power  by  his  prerogative  to 
direct  their  education,  and  prospectively  to  dispose  of  them 
in  marriage.  The  Prince  contra  m^tained  that  by  the 
law  of  nature,  and  by  the  law  of  the  land,  this  power  be- 
longed exolusively  to  himself  as  their  father  and  the  heir 
apparent  to  the  Crown.  Lord  Chancellor  Cowper  would 
not  take  upon  himself  to  decide  the  question,  and  wrote  a 
letter  to  Lord  Parker,  signifying  the  King's  pleasure  that 
all  the  Judges  should  meet  and  give  him  their  opinion, 
"  Whether  the  education  and  the  care  of  the  persons  of 
his  Majesty's  grandchildren,  now  in  England,  and  of  Prince 
Frederick,  eldest  son  of  his  Royal  Highness  the  Prince  of 
Wales,  when  his  Majesty  shall  think  fit  to  cause  him  to 
come  into  England,  and  the  ordering  the  place  of  their 
abode,  and  appointing  their  governors,  governesses,  and  other 
instructors,  attendants,  and  servants,  and  the  care  and  ap- 
probation of  their  marriages,  when  grown  up,  do  belong  of 
right  to  his  Majesty  as  King  of  this  realm  ?"  The  truth  was 
that  as  no  King  of  England  had  lived  to  have  grandchildren 
since  the  time  of  Edward  III.,  when  the  black  Prince  was 
allowed  to  have  the  care  of  his  son  Richard,  and  as  no  institu- 

•  Ante,  p.  57a 

t  "  There  have  been  four  Princes  of  Wales  since  the  death  of  Anne,  and 
all  the  four  have  gone  into  bitter  opposition." — Lord  Mahon,  i.  314.  The 
•eavdalaus  St.  Simon  thus  accounts  for  the  dislike  of  the  first  to  the  second 
George  >  **  Jamais  le  P^re  n'avoit  pu  souflfVir  ce  fils,  parcequ'il  ne  le  croyait 
point  d  luL** — ^fem,  xxviii.  1 97.  But  the  prevailing  opinion  now  is,  that  Sophia 
of  Zd  was  eter  a  true  wifs, 

L  L  4 
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CHAP,     tional   writer  had  discusBed  the   subject,    the  Judges  had 

'^  no  materials  for  giving   a  judicial  oj^biion  upon  the  first 

branch  of  the  question;  and,  with  respect  to  the  eeoond, 
although  the  reigning  Sovereign  had  exercised  a  control 
over  the  marriages  of  the  royal  family,  and  the  contracting 
of  a  marriage  with  any  of  the  blood  royal  without  hia 
consent  was  considered  a  contempt  of  the 'Crown,  such 
marriages  were  undoubtedly  valid  in  law,  and  theoidj 
mode  of  punishing  those  concerned  in  them  was  by  a  pro- 
secution in  the  Star  Chamber, —  so  that  when  this  Court  was 
abolished,  the  alleged  prerogative  was  without  any  means 
Jan.  22.  of  vindication  or  redress.  However,  Lord  Parker,  having 
^718.  assembled  all  the  Judges  at  his  chambers  in  Seijeant's  Inn, 

read  the  Lord  Chancellor's  letter  to  them,  and  intimated  his 
own  opinion  strongly  to  be  that  the  whole  of  the  question 
was  to  be  answered  absolutely  in  the  aflirmative.  He  was 
able  to  bring  forward  nothing  in  support  of  the  grandfather's 
right  to  have  the  care  of  his  grandchildren,  except  that  "  the 
law  of  God  and  law  of  nature  are  rather  with  the  grand- 
father.'' But  he  showed  by  various  instances,  beginning 
with  the  match  made  by  Henry  IIL  between  his  sister 
Joan,  without  asking  her  consent,  and  Alexander  King  of 
Scots,  that  the  Kings  of  England  had  assumed  to  them- 
selves, and  had  generally  been  allowed  to  exen^se,  the  right 
of  disposing  in  marriage  of  those  who,  being  of  the  blood 
royal,  were  in  the  succession  to  the  throne.  He  prevailed 
upon  nine  of  the  Judges,  to  agree  with  him ;  but  two.  Baron 
Price,  and  Baron  Eyre,  the  Prince  of  Wales's  Chancellor, 
differed  —  returning  for  answer,  that  though  the  approbation 
of  the  marriages  of  the  royal  family  belonged  to  the  King, 
there  was  no  instance  where  a  marriage  had  been  treated  by 
the  King  foe  any  of  the  royal  family,  without  the  consent 
of  the  father,  and  that  the  case  of  the  Prince  of  Wales  was 
no  exception  to  the  general  rule,  by  which  the  father  has  a 
right  to  the  custody  and  education  of  his  children.  George 
I.  was  exceedingly  delighted  with  having  so  large  a  nwgority 
of  the  Judges  in  his  favour,  and  he  ordered  their  opinions  to 
be  recorded  in  the  Books  of  the  Privy  Conned,  as  a  war- 
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rani  for  the  authority  which  he  was  resolved  to  nmintain.     chap. 

He  attributed  this  triumph  over  his  son  mainly  to  the  exer-  [_ 

tiona  of  Lord  Chief  Justice  Parker,  which  may  possibly 
acoount  for  the  transfer  of  the.  Ghreat  Seal,  which  so  speedily 
followed.* 

*  15  St  Tr.  1 195''  Things  remained  on  this  footing  till  the  year  1772,  wh^n 
tbe  Royal  Marriage  Act  passed,  12  Geo.  3.  c.  11.  Some  legislation  on  the 
tul^  was  probaUy  necessary  ;  hut  the  provisions  oF  that  Act  have  produced 
serious  evils,  and  ivill  require  modiBcation. 
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CHAPTER  CXXIL 


CONCLUSION   OF   THB  LIFE   OF  LOED  MACCLESFIELD. 


CHAP. 
CXXII. 

Ckkf 
Justice 
Parker  ac- 
cepts the 
Great  Seal. 


Eabl  Cowper,  from  whatever  cause,  having  on  the  18th 
of  April,  1718,  resigned  his  office,  the  Great  Seal  was,  for 
a  short  time,  put  into  commission  ;  the  Commissioners  being 
Mr.  Justice  Tracy,  Mr.  Justice  Pratt,  and  Mr.  Baron 
Montague.  The  general  expectation  was  that  the  ^'good 
old  Whig,"  Sir  Joseph  Jekyll,  who  was  Master  of  the  Eolls, 
with  great  reputation  as  an  Equity  Judge,  and,  enjoying 
his  faculties  unimpaired,  though  well  stricken  in  years,  would 
have  been  appointed  to  succeed  him, —  the  then  Attorney  and 
Solicitor  General  not  being  very  eminent  in  their  profes- 
sion.* But  on  the  12tli  of  May,  to  the  great  surprise  of 
Westminster  Hall  and  of  the  public,  it  was  announced 
that  Lord  Parker,  from  being  Lord  Chief  Justice  of  En- 
gland, had  become  Lord  High  Chancellor.f  Lord  Holt, 
Lord  Mansfield,  and  Lord  EUenborough  refused  the  offer 
which  he  accepted,  and  it  would  have  been  well  for  him  if  he 
had  adopted  the  same  course,  as  thereby  he  would  have 
escaped  the  temptations  and  perils  which  proved  his  ruin. 
But  I  cannot  condemn  the  choice  which  he  made.  He  felt 
that  he  could  creditably  perform  the  duties  of  his  new  office, 
and  he  might  think  that  he  was  likely  to  do  more  in  it  for 
his  own  reputation  and  for  the  public  advantage,  than  if  he  had 
remained  a  common  law  Judge.  He  made  an  excellent  bar- 
gain for  himself  and  his  family  —  according  to  which,  beyond 
the  2000/.  usually  granted  with  the  Great  Seal  for  equipment, 
and  4000/.  a  year  salary,  and  beyond  other  profits  and  preients, 
he  actually  received  the  sum  of  12,000/.  in  ready  money 
from  the  King,  —  and  a  Tellership  of  the  Exchequer  was 
bestowed  upon  his  son.  Three  days  after  his  appointment 
he  led  a  grand  procession  from  the  Inner  Temple  to  Wcst- 


*■  Lechmere,  the  Attorney,  accepted  a  peerage,  and  was  soon  Ibrj^oClcn. 
Thompson,  the  Solicitor,  was  dismi^ed  for  a  false  charge  of  corruption  against 
his  colJeague. 

t  Cr.  Oflf.  Min.  140.  b. 
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minster,  and  he  was  Installed  in  the  Court  of  Chancery  with     chap. 

the  usual  sokmiuties.    Afterwards  *,  probably  in  performance  * 

of  a  promise  made  to  him,  be  was  created  Earl  of  Maccles- 
field, and  it  will  be  convenient  that  henceforth  I  diould 
give  him  his  new  title,  by  which,  as  Chancellor,  he  is  histori- 
cally known. 

Notwithstanding    his   high    reputation,   the    old   Equity  Appreben- 
practitioners  gnmibled  at  his  appointment,  because  he  had  ch^cery  ^ 
not  been  trained  to  draw  bills  and  answers,  and  had  never  practition- 
regularly  practised  at  their  bar.     Although  occasionally  he  j^htoIcs.  ^ 
had  been  called  in  to  assist  them  in  cases  of  importance,  field's  in. 
his  regular  routine  had  been  to  ride  the  Midland  Circuit,  ^^' 
and  to  sit  first  in  the  Court  of  Queen's  Bench,  and  then  in 
the  Court  of  Common  Pleas,  till  he  was  made  a  Judge. 
Never  having  been  Attorney  or  Solicitor  General,  he  had 
never,  even  for  a  single  term,  transferred  himself  to  the  Court 
of  Chancery.     The  consequence  was,  that  although  he   was 
f^arded  generally  as  a  "  dungeon  of  law,"  yet  by  those  who 
knew  little  beyond  the  technical  rules  of  Chancery  pleading, 
it  was  thought  he  never  could  be  made  to  understand  them, 
and,  therefore,  that  he  was  quite  unfit  for  his  office. 

He  turned  out  to  be  one  of  the  greatest  Equity  Judges  Lord  Mac- 
who  ever  sat  in  the  Court  of  Chancery ;  and  not  only  is  he  ^-cat 
entitled  to  the  equivocal  compliment  that  none  of  his  judg-  Equity 
ments   were  reversed,  but  his   authority   upon   all  points, 
whether  of  a  practical  or  abstruse  nature,  is  now  as  high  as 
that  of  Nottingham,  Somers,  or  Hardwicke. 

I  am  sorry  1  cannot  praise  him  for  any  correction  of  abuses  Ho  intro- 
m  his  Court     Well  would  it  have  been  not  only  for  his  fame  ^  "form"** 
bat  for  his  fortune  had  he  begun  with  making  regulations 
against  the  sale  of  offices  and  for  securing  the  money  of  the 
suitors.     Alas!  he  was  under  the  dominion  of  a  vice  which  His 
was  an  effectual  bar  to  all  such  improvements — avakice.  ®^*'*"*^- 
This  never  seduced  him  to  receive  a  bribe,  but  drove  him  as 
long  as  he  could  consider  himself  protected  by  existing  usages, 
however  objectionable,  to  regard  the  accumulation  of  wealth 
as  the  great  object  of  his  existence.     Hence  he  not  only  pro- 
posed no  Bill  in  parliament  and  issued  no  General  Order  for 

•  15th  Nov.  1721, 
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remedying  the  evils  whicb:  must  forcibly  have  Btruck  him 
wheu  he  first  examined  the  Maatera^  offices,  and  saw  bow  the 
interests  of  the  suitors  wece  saorificed  by  the  preraiUjDg 
system ;  but,  for  his  own  benefit^  he  carried  venality  in  the 
disposal  of  offices  to  a  pitch  before  unknown.  When  he 
must  have  been  aware  that  the  South  Sea  madness  had  takea 
pomession  of  the  functionaries  acting  under  his  control,  to 
the  peril  of  those  who  were  entitled  to  his  protection,  he 
would  not  interfere, —  from  the  dread  of  touching  his  own 
emoluments, — till  in  the  midst  of  his  sordid  infatuation  he  was 
suddenly  precipitated  from  power,  and  (what  he  probably  felt 
as  a  greater  misfortune)  he  was  stript  of  a  large  portion  of 
his  ill-gotten  gains. 

.  There  were  loud  complaints  of  his  discourtesy  to  some 
oounsel,  and  his  partiality  to  others,  particularly  to  Philip 
Yorke,  afterwards  Earl  of  Hardwicke,  which  gave  deep 
offence  to  the  bar,  and  hastened  his  own  fall. 

In  deciding  on  his  tribunal  between  litigating  parties,  how- 
ever, he  displayed  in  every  other  respect  the  high  qualities  of 
a  consummate  magistrate.  We  are  not  told,  and  it  would  be 
idle  to  conjecture,  the  course  of  study  he  pursued  for  making 
himself  master  of  Equity,  or  the  method  he  adopted  in 
thoroughly  comprehending  and  preparing  satisfactorily  to 
decide  the  important  cases  which  came  before  him.  His 
leading  judgments  must  have  been  the  result  of  much  labour 
and  anxiety  applied  to  each  of  them,  as  well  as  of  profound 
learning  and  an  extraordinary  share  of  logical  acuteness. 
They  are  chiefly  to  be  found  in  the  first  and  second  volumes 
of  Peere  Williams,  who  is  an  accurate  and  skilful  reporter, 
but  unfortunately  is  too  succinct  in  stating  the  rationcs  deci- 
dendiy  and  does  not  do  justice  to  the  methodical  aiTangement 
and  nervous  language  for  which  Lord  Macclesfield  was 
celebrated. 

I  shall  select  a  few  of  his  decisions  which  I  may  hojMJ  to 
make  intelligible  to  non-professional  readers..  An  ancestor  of 
the  late  Sir  Francis  Burdett  devised  his  estates  "  in  ease  he 
should  leave  no  son  at  the  time  of  his  death''  to  his  cousin, 
Francis  Hopegood,  and  died  leaving  his  wife  pregnant  ^ith- 
out  his  knowledge  [_privement  ensiejit].     She  gave  birth  to  a 
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Mn — and  thfe  queation  was,  which  should  have  the  estates?-^     chap. 
the  devisee  contending  that  the  testator  had  left  no  son  at  the    ^^^J^- 
^me  of  his  deaths  as  it  was  then  doubtful  whether  any  child  *"" 
would  be  bom  of  the  widow  and  what  the  sex  might  be,  so 
that  the  estates  vested  in  the  devisee,  and  could  not  be 
devested  by  the  son's  subsequent  birth.     But  Lord  Maccles* 
fdd,  after  consulting  the  Judges  of  the  Court  of  Common 
Pleas,  held  that  the  infant.  Sir  Kobert  Burdett,  thou^  not 
actually  bom  at  the  death  of  his  father,  yet  in  the  eye  of  the 
law  had  existence  in  his  mother's  womb  \yentre  sa  mere],  —  as 
if  a  pregnant  woman  takes  poison  to  kill  her  child,  and  the 
child  being  bom  alive  dies  of  the  poison,  she  is  guilty  of 
murder;   an  unborn  child  therefore  may  take  as  heir  or 
devisee,  and  here  it  could  not  be  imagined  that  the  testator 
ever  Intended  to  disinherit  his  own  son*:    So  the  estates  re- 
mained with  the  Burdetts.  —  There  being  a  bequest,  however.  But  not  if 
by  the  Duke  of  Devonshire,  of  a  sum  of  money  "  to  all  the  Jjj®  ^y\^^  ^- 
natural   children   of  his   son   by  Mrs.  Heneage,"  and  the  mate, 
tjuestion  arising  whether  natural  children  born  after  the  will 
should  share.  Lord  Macclesfield  held  that  even  a  child  of 
irhich  Mrs.  Heneage  was  pregnant  at  the  time  of  the  will, 
was  excluded,  for  a  bastard  can  only  take  by  its  name  of 
reputation,  which  it  cannot  acquire  till  after  its  birth,  f 

An  act  was  passed  in  the  reign  of  Queen  Anne$,  **  to  Construc- 
oblige  the  Jews  to  maintain  and  provide  for  their  Protestant  ^JJ  ^^ 
^hildreny''   whereby  it  wad  enacted,   that   "if  any  Jewish  Anne  for 
parent,  in  order  to  compel  his  Protestant  child  to  chaise  version  of 
his  or  her  religion,  shall  refuse  to  allow  such  Protestant  child  *he  Jewa. 
fitting  maintenance  suitable  to  the  degree  or  ability  of  the 
parent,  and  to  the  age  and  education  of  such  cfiildy  it  shall  be 
lawful  to  the  Lord  Chancellor  to  make  such  order  for  the 
maintenance  of  such  Protestant  child  as  he  shall  think  fit." 
A  Jew  had  a  daughter,  Jessica,  who  turned  Protestant    The 
rich  father  left  the  whole  of  his  great  wealth  to  charity.  The 

♦  Sir  Robert  Burdett  v.  Hopegood,  1  P.  W.  486. 

t  Metham  v.  Duke  of  Devoriy  J  P.  W.  529.  This  decision  was  followed  by 
Sir  W.  Grant*  M.  R  ,  io  Katie  v.  WUsony  17  Ves.  528. ;  and  in  Arnold  v,  PresloHy, 
18  Vet.  286, 

i  1  Anne  c.  30.* 
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daughter,  having  reached  the  mature  age  of  forty-four  years, 
and  being  married  to  a  Christian,  petitioned  for  a  main- 
tenance under  this  statute*  There  were  gfeot  difficulties  itt 
her  way,  for,  supposing  her  to  be  still  a  childy  it  was  objected, 
how  could  her  father  be  said  to  have  refused  to  allow  her  a 
maintenance,  when  she  did  not  allege  that  she  had  ever  asked 
him  to  do  so  ?  Lard  Chancellor.  "  I  strongly  indine  to  think 
this  case  within  the  act.  The  petitioner  is  the  Protestant 
child  of  a  Jewish  parent,  though  the  parent  be  dead.  Sap- 
pose  the  child  of  a  Jew  turns  Protestant,  and  the  Jew  by 
will  givQB  his  estate  to  trustees  upon  a  secret  trust,  that  if 
the  child  turn  Jew  the  child  shall  have  the  estate,  and  not 
t)therwi8e :  as  this  would  be  clearly  within  the  misdiief,  so 
every  one  must  wish  it  to  be  within  the  meaning  of  the  act 
It  b  not  said  that  the  comf^nt  shall  be  against  iH^faiker^ 
nor  that  the  order  shall  be  made  upon  or  against  the  father^ 
so  that  this  case  fits  every  word  made  use  of  by  the  l^is^ 
laturcp  Suppose,  a  petition  being  exhibited,  the  Jew  had 
died  pending  the  suit,  having  given  all  away  from  his  Pro- 
testant child  for  having  become  Protestant,  doubtless  the 
order  might  be  made  agfunst  the  executor.  Then,  as  to  the 
refusal  of  tlie  parent,  it  is  not  to  be  intended  that  Ae  Jew 
must  make  an  actual  refusal  in  words,  for  by  that  constmc- 
tion  the  statute  might  easily  be  evaded.  If  the  Jew  does  by 
his  will  dispose  of  all  his  estate  from  his  child,  this  is  in  law 
a  refusal;  and,  unless  some  other  reason  appear,  it  shall  be 
understood,  because  the  child  was  a  Protestant  The  obla- 
tions of  nature  plead  so  strongly  on  behalf  of  a  diild,  that 
when  such  a  case  happens,  some  great  provocation  must  be 
supposed  to  have  occa^oned  it,  and  in  the  absence  of  any 
other,  the  Court  will  consider  llie  true  reason  to  be  this  dif- 
ference in  religion."  * 

Lord  Macclesfield,  reversing  the  decree  of  Sir  Joseph  Jekyll, 
decided  the  famous  case  of  Forth  v.  Chapman,  holding,  that 
though  a  devise  over  of  real  property  on  the  first  devisee 
**  dying  without  issue"  is  void  as  too  remote,  the  meaning 

•  Vincent  v.  Fernandet,  I  P.  W.  524.  See  other  orders  made  under  thb 
statute  for  the  niaintcnance  of  the  children  of  Jews,  by  Lord  Macdesficid  and 
Lord  King,  1  Sand.  Orders,  457.  524. 
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being,  if  there  should  bo  a  failure  of  issue  at  any  time,  how-     CHAP, 
ever  distant,  the  same  words,  when  applied  to  personal  pro- 
perty, shall  be  construed  to  mean,   if  the  first  taker  die 
leaving  no  issue  at  the  time  of  his  death,  and  therefore  the 
bequest  over  is  good.  * 

A  general  pardon  coming  out,  according  to  the  fashion  of  Persons 
that  age,  on  account  of  some  ausjMcious  event  in  the  royal  formaJry- 
family,  with  an  exception  of  "  all  contempts  and  offences  for  \ng  wards 
which  any  prosecution  was  then  pending,  and  which  had  under  ^ 
been  prosecuted  at  the  charge  of  any  private  person,"  the  general 

•  11  1  .        "I  1       T^i  pardon. 

question  arose,  whether  ..gentlemen  committed  to  the  l^leet 
for  running  away  with  wards  of  Chancery  were  entitled  to 
the  benefit  of  it?  Lord  Macclesfield  liberated  them  alU 
saying  that  their  contempt,  or  offence,  ended  onTy  in  the 
punishment  of  the  party  offending,  and  not  in  relieving  or 
redressing  the  prosecutor, —  as  the  marriages,  though  irre- 
gularly contracted,  could  not  be  dissolved,  and  the  wards 
could  not  be  restored  to  their  former  condition,  f 

Lord  Macclesfield  established  an  important  rule  in  favour  ^*^®"' 
of  the  female  sex — that,   though  the  wife's  paraphernalia  "paraphtr- 
{jewels  and  personal  ornaments]  are  subject  to  the  debts  of  ""i^*!^*^ 
the  husband,  she  shall  be  entitled  to  her  paraphernalia  where  have 
those  debts  are  a  charge  on  the  real  estate  of  the  husband.  J[!!J|J^^t* 
Lord  Chancellor.     "  Paraphernalia  are  not  deviseable  by  the  real  esute 
husband  &om  the  wife,  any  more  than  heir- looms  from  the  **  ** 
heir.     Though  the  creditor  may  subject  a  specific  legacy  to 
his  debt,  yet  the  legatee  shall,  in  equity,  stand  in  the  place  of 
the  bond  creditor  or  mortgagee,  and  the  legacy  is  relieved. 
If  the  legatee  shall  have  this  favour  in  equity,  much  more 
shall  the  wife  be  privileged  with  respect  to  her  paraphernalia^ 
which  are  preferred  to  legacies.     Wherever  the  creditors  arc 

•  1  P.  W.  664.  Lord  Kenyon,  in  Porter  v.  Bradley,  doubted  the  soundness 
of  the  rule  laid  down  by  Lord  Macclesfield  (3  T.  R.  143.);  but  Lord  Eldon. 
in  Cnoke  ▼.  De  Vixndes,  said  that  Lord  Kenyon*s  dictum  in  Porter  v.  Bradley 
went  to  shake  settled  rules  to  their  very  foundation ;  and  Lord  Macdesiield*s 
distinctioD  must  be  supported,  9  Ves.  203.  This  distinction  will  hereafter  be 
rendered  immaterial  by  the  **  Wills  Act,"  which  enacts  that  •*  dying  without  issue" 
shall  always  mean  at  the  death  of  tfte  firtt  taker,  so  as  to  give  validity  to  the  de- 
vise over;  7  W.  4.  and  1  Vic.  c.  26.  s.  29. 

t  Pl^ippt,  son  of  Sir  Conitantine  Phipps,  v.  Earl  of  AnghneOy  \  P  W.  696. 


Digitized  by 


Google 


528 


BEIGN  OP  OEOBGE  I. 


CHAP. 

cxxir. 

Guardian 
and  ward. 


Policy  of 
insurance 
void  for 
conceal* 
ment. 


Se(|ue»- 
tration  to 
be  executed 
in  Ireland. 


Lord  Mac- 
clesfield's 
last  judg- 


sure  of  being  paid,  the  paraphemaKa  eliall  be  retained  by  thi 
wife.''* 

In  the  case  of  Mr.  Justice  Eyre  v.  the  Countess  of  Shaftep- 
bury,  in  which  Lord  Macclesfield  held,  that  where  the  guar- 
dianship of  children  is  left  to  several  persons,  without  saying 
**  and  the  survivor  of  them,'*  the  survivor  shall  be  guardian, 
— he  entered  most  elaborately  into  the  whole  law  of  guardian 
and  ward,  and  the  jurisdiction  of  the  Chancellor  over  infants 
even  in  the  lifetime  of  their  parents,  expressing  opinions 
which  have  materially  guided  the  decbions  of  the  court  on 
this  important  subject  down  to  our  pwn  time,  f 

Commercial  law  in  England  was  still  in  its  infancy,  9xA 
the  contract  of  insurance  was  so  little  understood  that  a  court 
of  law  would  have  allowed  a  merchant  to  recover  on  a  policy, 
although  at  the  time  when  he  effected  it  he  had  intelligence^ 
which  he  concealed  from  the  insurers,  that  the  ship  had 
encountered  a  storm,  and  was  probably  lost.  lArrd  Chan- 
cellor, "  The  merchant  has  not  been  guilty  of  any  express 
misrepresentation,  but  lie  has  not  dealt  fairly  in  this  case. 
He  ought  to  have  disclosed  to  the  insurers  the  intelligence  he 
had  of  the  ship  being  in  danger ;  he  feared  that  she  was  lost, 
though  he  had  no  certain  account  of  it^  The  concealment  is 
a  fraud."     Decree  for  the  policy  to  be  delivered  up,  with  costs,l 

Lord  Macclesfield  laid  down  doctrine  with  regard  to  Ire- 
land that  would  now  raise  a  rebellion  in  that  country,  saying 
that  he  would  grant  a  sequestration  to  be  executed  there 
'*  as  the  courts  of  justice  here  have  a  superintendent  power 
over  those  in  Ireland,  and  a  writ  of  error  lies  in  the  Court 
of  King's  Bench  in  England,  to  reverse  a  judgment  of  the 
Court  of  King's  Bench  in  Ireland."  § 

When  Dr.  Martin  and  Lady  Arabella  Howard,  his  wife,  v. 
Nuthin,  came  before  Lord  Macclesfield,  he  must  have  been  in 


♦    Tipping  ▼.  Tipping,  1  P.  W.  729. ;  PwJiering  ▼.  Jokntoth  ib.  730. 

f  2  P.W.  102. 

I  De  CoUa  v.  Scandret,  2  P.  W.  169* 

§  Fryer  v.  Bernard^  2  P.  W.  261.  I  never  could  understand  how  this  writ 
of  error  could  have  originated ;  for  if  Ireland  were  a  ootony,  or  a  conqoered 
country,  the  appeal  would  have  been  not  to  the  King^s  Bench  in  England,  bat 
to  the  King  in  council.     It  was  dboUsbed  by  23  Geo.  S.  c  28. 


Digitized  by 


Google 


UPE  OF    LOBD   MACCLESFIELD.  529 

a  great  agony,  for  this  was  the  last  day  he  sat  in  court,  and     CHAP, 
be  well  knew  the  disgrace  which  was  impending  over  him. 


Yet  he  had  self-possession  to  examine  the  case  deliberately,  mentonthe 
and  to  dispose  of  it  so  as  to  make  it  a  valuable  precedent,  ""fj?^  ^ 
which  has  been  frequently  quoted  and  acted  upon.  The  bdls. 
plaintiffs  lived  at  Hammersmith,  very  near  the  church,  and 
were  much  disquieted  by  the  ringing  of  a  peal  of  bells  at 
five  o'clock  every  morning.  They  were  about  to  remove  to 
a  distance,  when  it  was  agreed  between  them  and  the  parish, 
at  a  vestry  meeting,  that,  in  consideration  of  their  erecting  a 
new  cupola,  dock  and  bell,  the  five  o'clock  peal  should  not 
be  rung  during  their  lives  or  the  life  of  the  survivor.  The 
new  cupola,  clock  and  bell,  were  erected,  and  for  two  years 
the  agreement  was  observed  by  the  parish ;  but  at  the  end  of 
tbat  time,  there  being  a  revolution  in  Hammersmith,  an 
order  was  made  by  the  vestry  that  a  peal  should  be  rung 
every  morning  at  five  o'clock,  according  to  ancient  usage, 
and  the  churchwardens  executed  the  order,  the  peal  being 
rendered  louder  by  the  present  of  the  plaintiffi.  The  Lord 
Chancellor  granted  an  injunction  against  the  ringing  of  any 
bells  at  that  hour,  on  the  ground  that  there  was  a  meritorious 
consideration  executed  on  the  plaintiffs'  side;  that  the  church- 
wardens were  a  corporation,  and  might  sell  the  bells,  or 
dlence  them ;  that  the  ringing  of  a  peal  of  bells  at  five  in 
the  morning  did  not  seem  to  be  of  any  use  to  others,  though 
rf  very  ill  consequence  to  the  Doctor  and  Lady  Arabella  J 
and  that  the  agreement  which  was  beneficial  to  the  parish,  was 
binding  on  the  parishioners  and  their  successors.* 

I  ought  to  mention  here  that  while  Lord  Macclesfield  was  Contro- 
Chanoellor,  the  long  protracted  controversy  arose  between  ^^wn  Dr. 
the  celebrated  Dr.  Bentley,  and  the  fellows  of  his  college,  Bentiey 
imd  that  an  application  was  made  on  their  behalf  by  Dr.  Fellows  of 
CSotbatch  for  the  interposition  of  a  royal  visitor  to  be  ap-  ^,?'^^ 
pointed  under  the  Great  Seal.     Of  this  affair  we  have  the  Cambridge, 
fdlowing  amusing  account  by  Bishop  Monk,  in  his  "  Life  of 
Bentley,"  showing  that  such  applications  to  the  ^*  Keeper  of 
the  filing's  conscience,"  though  judicial,  were  then  dealt  with 
rather  on  the  principles  of  policy  than  of  justice :  "  With  the 


•  2  p.  W.  266, 
VOL.  IV.  M  M 
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CHAP.     Lord  Chancellor^  Colbatch  had  several  personal  mter?iew8» 
^^^^^'     and,  at  his  desire,  laid  before  him  a  detailed  statement  of  the 
""^~""~  College  grievances,  and  heard  from  him  ¥rith  great  delight 
that  it  was  intended  to  advise  the  King  to  grant  the  full  visi- 
tatorial power  to  the  Bishop  of  Ely,  and  that  the  patent  for 
this  purpose  wotdd  pass  the  Great  SeaL    At  other  times  his 
Lordship  intimated  his  opinion  that  the  Bishc^  was  already 
authorized  to  execute  those  functions.     His  chaplain,  2kuJiary 
Pearce,  who  had  daily  opportunities  of  conversing  with  Ae 
Chancellor,  encouraged  Dr.  Colbatch  with  the  same  constantly 
repeated  hopes  of  his  taking  some  decisive  step  in  this  busi- 
ness.    But  Lord  Macclesfield  was  a  politician,  and  an  adept 
in  the  subtlest  arts  of  political  management.     It  appears  to 
have  been  the  feeling  of  the  ministry  that  Bentley>  being  a 
professed  and  active  partizan  of  the  Whigs,  must  not  be 
abandoned  in  the  hour  of  his  necessity :  at  the  same  time  it 
was  seen  that,  if  an  absolute  refusal  were  ^ven  to  those  who 
only  prayed  for  common  justice,  the  odium  of  the  Master's  pro- 
ceedings would  be  transferred  from  himself  to  the  government. 
The  Lord  Chancellor  continued  for  at  least  three  years  to 
amuse  Dr.  Colbiitch  with  expectations  that  the  prayer  of  the 
petitioners  was  immediately  to  be  complied  with.     It  may  ap- 
pear surprising  that  a  man  of  sense,  who  knew  the  world,  should 
have  suffered  himself  to  be  so  long  deceived ;  but  the  candour 
and  frankness  of  the  language  held  by  the  great  man,  aod 
the  confidence  reposed  in  his  designs  by  Pearce,  his  chaplain, 
will  account  for  the  credulity  of  the  Doctor  and  his  con- 
federates.'' * 
Lord  Mac-       ^^  ^^^  ^^^  ^^  present  take  leave  of  Lord  Macclesfield 
clesfieid  M    in  the  character  of  a  Judge,  and  view  him  acting  avowedly 
Lonl  Ma^  ^  ^  statesman.     Though  a  member  of  the  cabinet,  and  a 
des6eid  in     great  personal  favourite  of  the  King,  I  do  not  think  that  he 
binet  ^^^^  posscssed  much  political  influence.    Stanhope  and  Sunder- 

land seem  to  have  brought  forward  the  '^Dissenters'  Belief 
Bill,"  and  the  "  Peerage  Bill,"  without  consulting  him ;  and 
Walpole  entertaining  a  little  jealousy  of  his  persomd  interest 
with  the  King  and  the  Hanoverian  ministers,  reposed  no 


•  Vol.  11.  79,  so. 
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confidence  in  him,  and  when  trouble  came  made  no  effort  to     CHAP. 

save  him.     Yet  the  Chancellor  seemed  very  secure  in  his   * 

place ;  and  being  in  no  danger  from  ministerial  crisis  or  formid- 
able rival,  had  it  not  been  for  the  storm  which  unexpectedlj 
arose  from  the  abuses  of  the  Court  of  Chancery,  his  chancel* 
lorship  would  probably  have  been  one  of  the  longest,  as  well 
as  most  distinguished  in  our  annals. 

He  took  hb  seat  on  the  woolsack  at  the  first  meeting  of  ^o^-  ^^^ 
parliament  after  his  appointment  in  November,  when  he  had  House  of 
to  read  the  King's  speech  to  the  two  Houses,  his  Majesty  ^^*^ 
having  as  yet  made  no  progress  in  acquiring  the  language  of 
Us  new  subjects.  *  Lord  Cowper  soon  went  into  snmrt  op- 
position, and  Lord  Macclesfield  is  said  to  have  supported  the 
meaeures  of  the  government  with  great  vigour;  but  still  the 
pablidied  Parliamentary  Debates  are  so  defective,  that  we 
know  little  of  his  style  of  eloquence.  The  London  Magazine, 
jffid  the  Gentleman's  Magazine,  were  shortly  after  established  f, 
in  whkh,  under  feigned  names,  we  have  the  speeches  of  the 
most  eminent  debaters  on  both  sides  by  Samuel  Johnson  and 
other  distinguished  men,  who  b^an  their  career  by  this 
exercise.  Till  then  we  are  confined  to  the  meagre  notices  of 
speedies  to  be  found  in  the  "  Historical  Register,"  "Beyer's 
Political  State  of  Europe,"  and  "  Timberland's  History  and 
Proceedings  of  the  House  of  Lords." 

Macdesfield  appears  to  have  done  himself  great  credit  J"*- 1722. 
by  defending  the  "Quakers'  Affirmation  Bill"  against  the  the*^. 
Bi^op  of  Bochester,  who  endeavoured  to  prove  that  none  ?2;*^®"* 
but  Christians  shotdd  be  admitted  as  witnesses,   and  that  Bill. 
Quakers  are  not  Christians.  |     When  Atterbury's  case  came 
on,  he  successfully  counteracted  a  scheme,  supported  by 
Lord  Cowper,  that  to  create  a  seeming  grievance  the  Bishop 
riiould  be  forbidden,  under  a  standing  order  of  the  House 
of  Lords,  to  make  any  defence  against  the  Bill  of  Pains 
and   Penalties   in  the   House    of   Commons  § ;    but    soon 

*  I  do  not  find  any  statement  as  to  the  manner  in  which  the  ceremony  was 
conducted  when  the  King  had  to  deliver  an  answer  to  the  address  of  the  House 
of  Lords.  It  must  have  appeared  rather  ridiculous  if  the  Chancellor  first  read 
the  address  and  then  the  answer.  —  See  8  ParL  Hist.  502. 

t  In  17S1  and  1732.  f  7  Pari.  Hist  942. 

S  8  Pari.  Hist.  210. 
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after^  I  am  afiraid,  he  behaved  ungenerously  and  ^singe- 
nuousljr  to  hid  defeated  predecessor.  A  committee  of  the 
House  of  Lords,  appointed  to  enquire  into  the  "  Plot," 
presented  a  report  insinuating  that  Lord  Cowper  was  im- 
plicated in  it,  and  he,  in  vindicating  himself,  had  altogether 
denied  its  existence.  A  resolution  being  now  carried,  that 
the  Lord  Chancellor,  in  the  name  of  the  House,  should  re- 
turn thanks  to  the  Conunittee  for  their  services,  Maccles- 
field pretty  plainly  repeated  the  insinuation  of  Lord  Cowper's 
complicity:  Said  he,  "Your  application  in  going  through 
so  many  papers  of  affected  and  studied  obscurity,  your 
candour  and  exactness  in  examining  the  persons  concerned, 
and  in  rej)resenting  what  they  sidd  [this  was  what  Lord 
Cowper  had  most  bitterly  complained  of*],  the  aocuracy  and 
judgment  of  your  remarks,  though  subject  to  the  cavils  ofthm 
who  are  loath  to  have  the  truth  found  out,  must  give  a  sensible 
pleasure  to  every  Lord  who  has  heard  your  report  read,  by 
enabling  him  to  form  a  satisfactory  judgment  concerning  this 
abominable  work  of  darkness  which  the  actors  have  endea- 
voured to  surround  with  impenetrable  obscurity." 

The  extreme  enmity  now  subsisting  between  these  two 
great  men,  is  very  strikingly  proved  by  the  advantage  taken 
of  the  Lord  Chancellor's  detention  at  St.  James's  when  he 
ought  to  have  been  present  in  the  House  of  Lords,  and  the 
attempt  to  fix  a  stigma  upon  him  for  an  unintentional  irre- 
gularity.! After  a  diligent  search,  I  really  can  find  nothipg 
more  respecting  Macclesfidd's  proceedings  in  the  House  of 
Lords  for  the  seven  years  which  elapsed  between  his  being 
appointed  Chancellor  and  his  impeachment. 

During*  this  period,  as  often  as  the  King  went  abroad 
(which  he  did  several  months  every  year),  the  Chancellor  was 
appointed  a  Lord  Justice,  and  was  at  the  head  of  those  who 
acted  in  the  regency.  The  Prince  had  been  at  first  appointed 
sole  guardian  of  the  Realm,  no  precedent  being  found  for 
associating  the  heir  apparent  with  others  in  a  conunission 


♦  Ante,  p.  401. 

t  Ante,  p.  399.,  7  Pari.  Hist  960.     I  am  glad  to  think  that  there  is  a  bettcr 
feeling  among  Law  Lords  at  the  present  day. 
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of  r^ency,  but  he  was  now  excluded  from  the  appearance     CHAP, 
as  well  ab  the  redity  of  power.  GXXii. 


The  only  political  measure  in  which  I  find  the  Chancellor  H^Msts 
personially  mixed  up,  arose  out  of  these  unhappy  disputes  proposal  of 
between  the  father  and  the  son.      The  resentment  of  the  tharbeirto 
King  was  at  last  carried  so  far  that,  out  of  spite  to  his  sue-  ^^^^" 

1  1  1  i.  1.1  1     #•  <^  England 

cesser,  he  proposed,  under  pretence  of  consulting  the  good  oi  should  re. 
the  nation,  that  hereafter  no  one  should  be  allowed  to  be  no"pc« 

foreign  do- 

Sovereign  of  this  country  without  renouncing  any  foreign  minions. 
dcHninions  to  which  he  might  be  entitled — not  held  in 
right  of  the  crown  of  England.  The  proposal  seems  to 
me  very  fwr  and  salutary,  and  agreeable  to  well-estab- 
lished constitutional  as  well  as  international  law;  but  we 
are  told  that  the  opinion  of  Lord  Macclesfield  being  de- 
manded in  a  conference  on  the  subject,  ''the  answer  given 
by  the  Chancellor  fully  put  a  stop  to  the  measure  as  inex- 
pedient and  impracticable,  and  liable  to  be  followed  by 
dangerous  consequences."*  Had  it  been  adopted,  it  would 
have  saved  England  much  perplexity  and  expence,  and  some 
discredit  in  the  two  following  reigns.  Happily  there  is  little 
dangei^  of  the  recurrence  of  such  a  state  of  things,  but  for  this 
reason,  perhaps  now  is  the  time  to  pass  the  law  which  was 
projected  by  the  founder  of  the  Hanoverian  dynasty  in 
England. 

When  parliament  met  in  the  month  of  November  1724,  Maccies- 
Lord  Macclesfield  seemed  at  the  height  of  worldly  success,  ^^f„g 
with  the  prospect  of  a  long  continuance  of  his  greatness,  subiiity. 
From  the  union  of  genius  for  legal  distinctions  and  unwearied 
industry,  he  had  acquired  with  the  public  the  hi^best  possible 
HBpatation  as  a  Judge,  and  except  by  a  few  acquainted  with 
die  mysteries  of  the  Court  of  Chanceiy,  he  was  supposed  to 
be  inmiaculate.  t      His  levies  were  crowded  by  laity  and 

•  2  Cor.  Sir  R.  W.  IS. 

t  No  attention  is  to  be  'paid  to  the  line  in  Duke  Wliarton*)i  satire  on  the 
lawyers, 

**  When  Parker  shall  pronounce  one  right  decree,** 
as  one  of  the  impossibilities  on  which  he  says, 

*^  Then  sliall  I  cease  my  charmer  to  adore, 
And  think  of  love  and  politics  no  more.** 

For  though  be  is  right  with  respect  to  Page,  and  one  or  two  more,  he  scatters 

u  M  3 


Digitized  by 


Google 


534 


BEIGK  OF  6EOBGE  I. 


CHAP. 
CXXII. 


Beginning 

ofhU 

troubles. 


dei^.  At  his  newly-ttcquired  country  seat,  Shirixmrn 
Castle,  he  exercised  a  splendid  hospitality,  and  he  had  been 
appointed  Lord  Lieutenant  not  only  of  Ozfoxddiire  in  which 
it  stood,  but  likewise  of  the  adjoining  county  of  Warwidc,  in 
which  likewise  he  had  acquired  large  possessions. 

Walpole,  now  the  undisputed  Prime  Minist^,  had,  by  hit 
dexterous  management  in  the  last  session,  afanoet  annihilated 
opposition,  and  for  a  time  Whigs,  Tories,  and  Jaoobitee^ 
without  show  of  resistance,  submitted  to  his  rule.  The 
Great  Seal,  imder  such  a  Minister,  was  considered  free  from 
all  the  perils  and  anxieties  whidi  generaUy  surround  it.  For 
a  time  all  went  well,  and  another  very  smooth  session  was 
anticipated.  The  Chancellor  might  himself  have  been  thoi^t 
an  emblem  of  the  joyous  conjuncture  which  he  described, 
when  in  the  King's  name  he  pronounced  these  words : — ^  My 
Lords  and  Gentlemen,  I  am  persuaded  you  share  with  me  in 
the  satisfaction  I  feel  at  the  prosperous  situation  of  affiurs; 
peace  with  all  powers  abroad ;  at  home  perfS^^t  tranquillity, 
plenty,  and  an  uninterrupted  enjoyment  of  all  civil  and 
religious  rights,  are  most  distinguishing  marks  of  the  fiivour 
and  protection  of  Divine  Providence.  And  these,  with  aU 
their  happy  consequences,  will,  I  doubt  not  by  the  blessing 
<rf  God  upon  our  joint  endeavours,  be  long  continued."* 

Whether  Macclesfield  had  any  misgivings  or  fatal  anticipa- 
tions respecting  himself  I  know  not,  but  his  ruin  was  at  hand. 
In  a  few  days  the  storm  of  public  indignation  arose  against 
him ;  in  a  few  weeks  he  was  deprived  of  his  office,  and  in  a 
few  months  he  was  a  prisoner  in  the  Tower,  under  sentenee 
to  pay  a  heavy  fine  by  the  unanimous  judgment  of  the  House 
of  Lords, — ^while  the  vulgar  insulted  him  with  the  oft^rq^eated 
saying  that  ^Staffordshire  had  produced  the  three  greatest 
rogues  ever  known  in  England, — Jack  Shepherdy  Jonathan 
Wild,  and  ToM  PabkebI" 


his  arrows  at  random  among  political  opponents  \  and  there  cannot  be  a  doubt 
that,  till  the  very  eve  of  Parker's  disgrace,  be  was  as  much  respited  as  any  omo 
who  had  erer  sat  in  the  marble  chair.  The  Duke  went  so  fiir  to  prore  his  per- 
sonal enmity,  as  actually  to  si^n  a  protest  against  the  leniency  of  the  sentcoct 
pronounced  by  the  Peers  on  his  netim. 
•  8  Pari.  Hist.  396. 
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Soon  after  the  bursting  of  the  South  Sea  Bubble,  voices —     chap. 
at  first  ambiguous— were  heard  whispering  that  great  frauds      x^^'- 


on 


had  been  committed  on  the  suitors  in  the  Court  of  Chancery,  Frauds 
and  that  thdr  money  had  been  made  away  with  by  the  suitors  in 
Masters,  to  whose  custody  it  had  been  intrusted  till  the  inter-  chancery. 
minably  delayed  decree  should  be  pronounced.  Rumours  soon  Charge 
became  louder  and  louder,  and  the  Chancdlor's  name  was  pro-  ^^u^^ 
nonnced  as  having  caused  or  connived  at  all  the  abuses  which 
had  been  discovered.  The  whole  government  was  next  in- 
volved in  the  obloquy,  and  the  ever-watchful  opponents  of 
the  Minister  were  ready  to  say  that  such  enormities  could  only 
be  sanctioned  under  Hanoverian  auspices,  imder  Whig  rulC) 
and  under  that  section  of  the  Whigs  which  had  now  usurped 
supreme  power.  Walpole,  with  his  usual  shrewdness  and  de- 
cision, immediately  appointed  a  committee  of  the  Privy  Coun- 
cil in  whom  the  public  would  place  confidence,  to  investigate 
the  subject,  and  to  make  a  report  to  be  laid  before  parliament. 
Assisted  by  three  Judges  and  the  Attorney  and  Soli<»t<^ 
General,  the  Privy  Councillors  selected,  after  an  examination 
of  many  witnesses,  did  make  a  report  which  showed  that  there 
were  serious  defalcations  in  the  Masters'  offices,  and  that 
th^re  was  a  grave  case  of  suspicion  agunst  the  Lord  Chan- 
cellor. His  Lordship  thereupon,  in  the  hope  of  setting  him- 
self right  with  the  public,  immediately  issued  a  very  stringent 
order  by  which  every  Master  was  ordered  to  send  all  the 
trast-mcmies  and  securities  in  his  hands  to  the  Bank  of 
England,  in  a  chest  under  three  locks,  one  to  be  kept  by  the 
Master  himself,  another  by  the  Six  Clerks  of  the  Court  of 
Chancery,  and  the  third  by  the  Governor  of  the  Bank.  *  But 
this  was  conddered  rather  an  admowledgment  of  past  mis- 
conduct; the  storm  of  indignation  rose  higher  against  the 
Lord  Chancellor,  and  loud  declarations  were  made  that  he 
could  not  decently  occupy  the  judgment-seat  longer  till  the 
charges  against  himself  where  investigated.  The  Ministry  be- 
coming afraid  of  being  suspected  of  a  wish  to  screen  a  guilty 
colleague,  Lord  Macclesfield  was  compelled  to  surrender  the 


*  17th  December,  1724.     1  Sanders,  465. 
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office  of  Lord  Chancellor.  Sir  Peter  King,  Cliief  Justice  of 
the  Court  of  Common  Pleaa,  was  appointed  to  offidate  as 
Speaker  of  the  House  of  Lords,  and  the  Ghreat  Seal  was  pTit 
into  commission.  When  the  Lords  Commissioners — Sir 
Jos^h  Jekyll,  Sir  Geoflfrey  Gilbert,  and  Sir  Bob^  Ray- 
mond were  sworn  in  before  the  Council,  it  was  publidied  to 
the  world  that  the  Eang  thus  addressed  them: — ^^  I  haye 
had  such  experience  of  your  integrity  and  ability  that  it  is 
with  pleasure  I  now  put  the  Great  Seal  into  your  hands. 
You  M'e  fully  informed  of  the  state  of  the  accounts  of  the 
Masters  in  Chancery.  I  earnestly  recommend  to  you  the 
taldng  effectual  care  that  entire  satis&ction  be  made  to  the 
suitors  of  the  Court,  and  that  they  be  not  exposed  to  any 
dangers  for  the  future ;  and  I  have  such  confidence  in  the 
faithful  discharge  of  the  trust  I  now  repose  in  you^  that  I  am 
persuaded  you  will  look  narrowly  to  the  behayiour  of  all  the 
officers  under  your  junsdiction,  and  will  see  that  they  act 
with  the  strictest  regard  to  justice  and  to  the  ease  of  my 
subjects."* 

Hopes  were  entcbrtained  that  this  proceeding  would  tran- 
quiUise  the  public  mind,  and  that  it  would  be  left  to  the 
Lords  Commissioners  to  grant  relief  for  past  wrongs,  and  to 
make  regulations  to  guard  the  property  of  the  suitorB  fi>r  the 
future.  But  it  wad  found  that  the  deficit  could  not  be  made 
up  wiAout  the  interference  of  parliament,  and  many  were 
of  opinion  that  exemplary  punishment  should  be  inflicted  on 
him  who  was  considered  the  chief  delinquent. 

Proceedings  were  originated  in  the  House  of  CommoDi 
by  a  petition  from  the  Earl  of  Oxford  and  Lord  Morpeth, 
guardians  of  Elisabeth,  Duchess  Dowager  of  Montague^  a 
lunatic,  stating  that  large  sums  paid  to  a  Master  in  Chancery 
on  her  account,  had  been  embezzled,  and  praying  sndi  relief 
OS  the  House  should  think  fit  A  debate  arising,  it  was 
adjourned  in  the  expectation  of  obtaining  more  information 
before  any  resolution  should  be  passed.  In  a  few  days^  the 
following  royal  message  was  brought  down: — 


•  8  Part  Hist  417. 
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"  Geosoe  R  chap. 

Hifl  Majesty  having  reason  to  apprehend  that  the  suitors    ^^^^^• 


of  the  Court  of  Chancery  were  in  danger  of  losing  a  con-  Message  * 
siderable  sum  of  money  from  the  insufficiency  of  some  of  ^m  the 
the  Masters^  thought  himself  obliged,  in  justice  and  com-  ^^' 
passion  to  the  said  suitors,  to  take  the  most  speedy  and 
proper  method  the  law  would  allow  for  inquiring  into  the 
state  of  the  Masters'  accounts,  ^d  securing  their  efforts  for 
the  benefit  of  the  suitors:  and  his  Majesty  having  had 
several  Beports  hud  before  him  in  pursuance  of  the  di- 
reotions  he  had  given,  has  ordered  the  said  Eeports  to  be 
communicated  to  this  House,  that  this  House  may  have  as 
full  and  as  perfect  a  view  of  this  important  affiur  as  the 
shortness  of  the  time,  and  the  circumstances  and  nature  of 
the  proceedings  would  admit  of.''  * 

Soon  after.  Sir  George  Oxendenf^  having  made  a  Icmg  Lord  Mao- 
speech  upon  the  enormous  abuses  which  had  crept  into  the  ^hed.*™* 
Court  <^  Chancery,  chiefly  occasioned  by  the  magistrate 
who  was  at  the  head  of  that  court,  and  whose  duty  it  con- 
sequently was  to  prevent  them,  concluded  by  moving,  <^  that 
Thomas,  Earl  of  Macclesfield,  be  impeached  of  hi^  crimes 
and  misdemeanours."  The  motion  was  seconded  by  Mr. 
Doddington,  who  said,  *^  the  misconduct  of  the  kte  Chan- 
oeUor  was  of  the  most  dangerous  consequence,  since  most 
of  the  estates  in  England,  once  in  thirty  years,  pass  through 
the  Court  of  Chancery."  Mr.  Pultney  and  Sir  William 
Wyndham  took  the  opposite  side,  chiefly  on  the  ground 
that  the  Beports  laid  on  the  table  were  no  sufficient  ground 
for  an  impeachment,  and  that  the  Commons  were  boimd 
themselves  first  to  institute  an  inquiry.  But  an  immediate 
impeachment  was  voted  by  a  majority  of  273  to  164,  and 
Sir  George  Oxenden  was  ordered  forthwith  to  pres^it  it  at 
the  bar  of  the  House  of  Lords. 

When  he  had  performed  this  duty,  he  brought  in  a  bill  to  f  «]^;  is. 
indemnify  witnesses  who  should  give  evidence  respecting  the 


1725. 


♦  8  Part  Hist  41.5. 

f  He  was  said  to  belong  to  the  Leicesterhouse  party ;  and,  certainly,  the 
Princess  friends  were  eager  in  the  prosecution,  from  the  recollection  that  Parker 
had  taken  a  strong  part  against  the  Heir<-apparent  for  the  King. 
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CHAP  sale  of  offices  in  the  Court  of  Chancery,  and  it  speedily 
'  passed  both  Houses.  Sir  Philip  Yorkc  and  some  of  Lord 
Macclesfield's  private  friends  made  a  feeble  stand  for  him  in 
the  House  of  Commons,  on  a  motion  respecting  the  framing 
of  the  articles  of  impeachment,  but  were  defeated,  being 
bitterly  opposed  by  Seijeant  Pengelly,  Sir  Clement  Wearg, 
and  o^r  Chancery  lawyers,  who  considered  that  they  had 
been  personally  ill-used  by  the  late  Chancdlor. 

In  the  Lords  there  was  a  smart  debate  on  the  question, 
whether  the  trial  should  take  place  at  the  bar  of  their  own 
House,  or  in  Westminster  Hall  ?  and  a  majority  prdferring  the 
former,  tha:^  was  a  strong  protest  signed  by  several  Peas 
on  the  ground  that  all  possible  puUicity  and  solemmty 
should  be  given  to  a  proceeding  of  such  national  impmrtanoe. 
Those  who  wished  to  render  the  prosecution  effectual,  wkdy 
contrived  to  nMtke  it  appear  as  much  as  possible  a  judidal 
inquiry  instead  of  a  theatre  for  rhetorical  display* 
Lord  Mao-  The  trial  excited  intense  mterest,  and  although  very  few 
S^*^**  *  could  be  admitted  to  be  present,  great  crowds  assembled  in 
Pidace  Yaid  didly  while  it  lasted.  The  charge  not  being 
capital,  there  was  no  Lord  High  Steward  appointed  Sir 
Peter  Kii^,  Lord  Chief  Justice  g£  the  Common  Pleas, 
acted  as  leaker  of  the  House  of  Lords,  and  gave  directicms 
to  the  managers  for  the  Conunons  and  the  counsel  for  the 
defendant,  and  afterwards  pronounced  sentence.  The  Peers 
wore  their  robes.  The  defendant  was  every  morning  called 
upon  to  appear,  and  had  a  stool  placed  for  him  within  the 
bar.* 

The  trial  began  on  the  *6th  of  May,  and  lasted  thirteen 
days,  the  House  generally  sitting  from  ten  in  the  moraing 
till  nine  in  the  evening,  with  adjournments,  during  pleaeare, 
for  refreshment  The  principal  managers  for  the  Ciwnmonfl 
were  Sir  Clement  Wearg,  Solicitor  General,  Mr.  Dodington, 
Mr.  Onslow,  and  Lord  Morpeth.  Lord  Macclesfield  was 
defended  by  Serjeant  Probyn,  Dr.  Sayer,  and  Mr.  Strange. 
He  himself  took  an  active  part  in  cross-examining  the  wit- 

*  When  referred  to  during  the  trial,  he  was  designated  <*  The  neUe  £ari 
within  the  bar.**  Peers  on  trial  for  treason  or  felony  are  placed  outside  the 
bar. 
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nessesy  and  areaing  points  of  law,  and,  after  his  counsel  had  chap. 
been  ftilly  heard,  he  addressed  the  House  on  the  whole  of  the  ^^^^^* 
ease. 

The  twenty-one  Articles  of  Impeachment,  in  substance.  Articles  of 
diarged  him  with  selling  masterships  in  Chancery  when  the  ^^^~ 
office,  being  vacant,  was  in  his  own  gift;  with  receiving 
Uu^  sums  of  money  for  agreeing  to  the  sale  and  transfer  of 
masterships  from  one  Master  to  another ;  with  receiving  a 
large  sum  of  money  for  agreeing  to  a  sale  and  transfer  of  the 
office  of  derk  of  tiie  custodies ;  with  conniving  at  the  frau* 
dalent  practice  of  Masters  paying  for  their  places  out  of  the 
suitors'  money  in  their  hands;  with  trying  to  conceal  the 
delinquencies  of  an  insolvent  Master,  who  had  absconded ; 
with  encouraging  the  Masters  to  traffic  with  trust  money, 
and  with  advising  them  to  conceal  the  frauds  they  had  com* 
mitted* 

The  formal  **  Answer"  put  in  by  the  defendant  disclaimed 
all  cormptioni  and  relied  on  law  and  usage. 

I  will  present  to  the  reader  a  little  specimen  of  the  open-  ^>««h  of 
ing  of  tiie  managers :  *^  Will  example  plead  for  him  ?  nagen. 
Sardy,  my  Lords,  there  are  none  such :  or  if  there  were, 
what  would  that  be  but  to  defend  crimes  by  their  own  black- 
ness and  malignity  ?  as  if  a  distemper  were  not  to  admit  of 
any  remedy,  because  it  is  general  and  contagious.  But  sup- 
posing, for  aigument's  sake,  there  have  been  great  persons, 
his  predecessors,  who  have  ventured  upon  snudl  presents  and 
gifts  on  such  occasions,  does  it  follow,  with  any  colour 
or  pretence  of  reasoning,  those  having  been  confined 
widiin  the  bounds  of  moderation,  that  the  extortion  of  ex- 
orbitant sums  to  connive  at  outrageous  oppressions,  exceed- 
ing almost  the  fears  of  the  oppressed  themselves,  should 
take  shelter  under  the  poor  plea  of  precedent  ?  Whence 
comes  it,  that  example  should  have  all  the  beauty  of  an 
angel  where  it  should  be  shunned,  and  all  the  deformity  of 
a  fiend  where  it  should  be  followed  ?  Happy  had  it  been  for 
him  who  now  excites  our  pity  as  well  as  our  indignation, 
happy  for  the  widows  and  fatherless  whom  his  misconduct 
has  reduced  to  want,  had  he  copied  his  renowned  prede- 
cessors in  their  wise  and  upright  administration  of  justice. 
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CHAP. 
CXXII. 


Evidence. 


To  what  a  low  ebb  would  the  virtue  and  reputation  of  this 
nation  be  reduced^  if  impunity  could  justify  offences,  and 
bribery  should  be  called  the  fashion  of  the  age  ?  His  Lord- 
ship^ in  his  answer  to  the  articles  of  impeachment^  says,  ^be 
did  not  sell  offices ;  and  that  he  only  received  presents  firom 
the  persons  on  whom  the  offices  were  conferred.'  There 
probably  may  be  a  difference  between  a  present  and  a  price ; 
if  there  is,  it  is  the  latter  his  Lordship  is  charged  with 
taking ;  a  price  fixed  by  his  Lordship^  insisted  upon,  ha^ed 
for,  and  unwillingly  paid  by  the  purchaser.  Unfortunately, 
the  price  was  greater  than  could  possibly  be  given  by  one 
who  was  to  be  contented  with  the  fiur  profits  of  the  office, 
as  was  well  known  by  the  recipient,  who,  to  make  am^ids  to 
the  purchasers,  connived  at  their  paying  that  extravagant 
price  from  the  money  of  the  suitors  with  which  they  were 
intrusted;  and  indidged  them,  and  encouraged  them,  and 
compelled  them,  to  hazard  the  rest  of  that  mon^  in  specu- 
lations which  turned  out  to  be  disastrous.  Against  apparent 
extortioners  and  robbers  we  guard  ourselves  with  a  caution 
proportionable  to  the  infamy  of  their  characters ;  but  whea 
the  sanctity  of  the  laws  and  the  endgns  of  authority,  de- 
signed to  defend  and  protect  us,  are  made  use  of  to  invite  us 
into  ruin,  how  sure  and  extensive  must  that  ruin  be  ?  My 
Lords,  the  Commons  have  beheld,  with  the  deepest  concern, 
such  corrupt  practices  in  this  high  Court — such  as  have  de- 
formed the  beauty  of  justice.  The  first  magistrate  in  the 
state,  who  is  invested  with  an  extraordinary  power  to  detect 
and  punish  fraud,  becomes  himself  its  fabricator  and  its 
patron.  The  guardian  of  orphans  has  proved  their  oppressor. 
The  Keeper  of  the  King's  conscience  prostitutes  his  own. 
He  who  ought  to  reform  abuses  and  amend  the  laws  apeods 
his  days  and  nights  in  an  ignominious  traffic  with  the  best 
bidder.  He  who  ought  almost  to  be  revered  as  a  superior 
being  above  human  frailty,  and  only  presented  to  the  imagin- 
ation as  deaUng  out  blessings,  is  actually  beheld  employing 
the  scales  of  justice  in  the  business  of  a  usurer." 

The  evidence  was  very  long,  and  clearly  established  thai 
Lord  Macclesfield  had  sold  masterships  through  his  agent, 
Peter  Cottingham ;  that  he  had  received  sums  for  consenting 
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to  the  transfer  of  others;  that  this  mode  of  disposing  of  the     CHAP. 

office  of  master  led  to  great  abuse ;  that  in  several  instances  '_ 

the  suitors  had  suffered  from  the  master  becoming  insolvent^ 
and  that  Lord  Macclesfield  had  taken  great  pains  to  conceal 
these  abuses  and  losses  from  the  public 

I  will  give  from  the  examination  of  one  or  two  of  the  prin- 
cipal witnesses  a  specimen  of  the  manner  in  which  in  days  of 
yore  such  n^otiations  were  conducted  :  Master  Bennet  had 
agreed  with  Master  Hiccocks  to  buy  his  office  from  him  on  ob- 
taining the  necessary  consent  of  the  Lord  Chancellor  to  the 
transfer.  Bdbg  now  compelled  under  the  indemnity  act  to  dis- 
close all  that  passed,  he  said,  "  I  applied  to  Mr.  Cottingham  Transfer  of 
and  derired  him  to  let  me  know  my  Lord  Chancellor's  thoughts,  ^y,. 
whether  he  approved  of  me  to  succeed  Mr.  Hiccocks?  Soon 
after  that  he  told  me  he  had  acquainted  my  Lord  with  the 
message,  and  my  Lord  expressed  himself  with  a  great  deal  of 
respect  for  my  father,  and  was  glad  of  an  opportunity  to  do 
me  a  favour  and  kindness,  and  that  he  had  no  objection  in 
the  world  to  me — but  that  *  there  was  a  present  expected, 
and  that  he  did  not  doubt  but  I  knew  that ; '  I  answered,  ^  I 
had  heard  there  was,  and  I  was  willing  to  do  what  was  usual ; ' 
I  desired  to  know  what  would  be  expected;  he  said  ^he 
could  name  no  sum,  and  I  might  apply  to  my  brother  a 
unster,  and  Master  Godfrey  who  had  recommended  me,  and 
they  would  tell  me  what  was  proper  to  offer.'  I  returned  to 
Mr.  Cottingham  and  told  him  ^  I  had  talked  with  them  about 
it,  and  their  opinion  was  1000/.  was  sufficient  for  me  to  offer, 
but  I  would  not  stand  for  guineas.'  Upon  this  Mr.  Cotting- 
ham shook  his  head,  and  said,  ^  That  won't  do,  Mr.  Bennet, 
you  must  be  better  advised  ; '  *  Why,'  said  I,  *  won't  that  do  ? 
I  think  it  is  a  noble  present.'  Says  he,  ^  a  great  deal  more 
has  been  given ; '  Says  I,  '  I  am  sure  my  brother  did  not  give 
80  much,  and  I  desire  you  to  acquaint  my  Lord  with  the 
proposaL'  Says  he,  *  I  don't  care  to  go  with  that  proposal ; 
you  may  find  somebody  else  to  go.'  Says  I,  *  I  don't  know 
whom  to  apply  to.'  Says  he,  *  Mr.  Bennet,  sure  you  won't 
go  to  lower  the  price ;  I  can  assure  you  Mr.  Kynaston  gave 
1500  guineas.'  Says  I,  *only  acquaint  my  Lord  with  it, 
and  if  he  insists  on  more  I  will  consider  o£  it'     Says  he. 
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CHAP.  *  there  is  no  ha^Ung  with  my  Lord ;  if  you  refuse  it,  I  don't 
*  know  the  consequence ;  he  may  resent  it  so  as  not  to  admit 
you  at  alL'  Then  I  began  to  consider^  and  was  loth  to  loee 
the  office,  and  told  him  ^  I  would  give  15002.'  He  said  *  Mr. 
Kynaston  had  given  guineas.'  Then  I  asked  '  whe^^  it 
must  be  in  gold?'  He  said,  ^in  what  way  you  will,  so  it  be 
guineas.'  On  the  1st  of  June  he  desired  me  ^to  come  im- 
mediately, and  to  come  alone  and  bring  nobody  with  me,  for 
my  Lord  would  swear  me  in  that  morning.'  Accordingly  I 
went,  and  the  first  question  Mr.  Cottingham  asked  me  was 
^if  I  had  brought  the  money?'  I  told  him,  *  to  be  sure,  I 
should  not  come  without  it.'  He  asked  me  '  what  it  was  in  ?' 
I  told  him  '  in  bank  bills,  one  of  lOOOi:  and  the  othar  57SV 
He  took  them  up  and  carried  them  to  my  Lord :  he  returned 
and  told  me  '  my  Lord  was  ready  to  admit  me.'  I  was  car- 
ried up  stairs,  and  in  his  bed  chamber  was  I  sworn  as  Master.' " 
The  witness  admitted  that  he  neither  should  nor  could  have 
bought  the  place  if  he  had  not  been  to  pay  for  it  with  the 
money  of  the  suitors  as  he  did. 

Sale  of  a  A  still  more  amusing  scene  is  presented  to  us  by  the 

asterahip.  gyi^j^n^  ^f  Master  Elde,  who  was  to  pay  the  Lord  Chan- 
cellor a  much  larger  sum  as  the  office  was  vacant  by  death, 
and  who  was  imprudent  enough  to  carry  a  consideraUie 
portion  of  it  in  specie.  Li  this  instance  the  brc^ership  of 
Cottingham  was  at  first  dispensed  with,  and  the  Chancellor 
in  person  saw  and  dealt  with  the  purchaser,  who  swore  sb 
follows: — ^'  His  Lordship  sud  *  he  had  no  manner  of  ob- 
jection to  me ;  he  had  known  me  a  considerable  time,  and  he 
believed  I  should  make  a  good  officer.'  He  desired  me  *  t» 
consider  of  it,  and  to  come  to  him  agfdn.'  I  came  again  in  a 
day  or  two,  and  told  him  *  I  had  considered  of  it,  and  if  his 
Lordship  would  admit  me  I  would  make  him  a  [nresent  of 
4000i  or  5000i ;'  I  cannot  say  whidi  of  the  two,  but  I 
believe  it  was  5000i  My  Lord  said,  *  Thee  and  I,'  or  *yoo 
and  I  (my  Lord  was  pleased  to  treat  me  as  a  firiend),  must 
not  make  bargains.'  He  said  ^  if  I  was  desirous  to  have  ths 
office  he  would  treat  with  me  in  a  different  manner  than  he 
would  with  any  man  living.'  I  spoke  to  Mr.  Cottingham^ 
meeting  him  in  Westminster  Hall,  and  told  him  ^  I  had  been 
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at  my  Lord's,  and  mj  Lord  was  pleased  to  speak  very  kindly  CHAP, 
to  me,  and  I  had  proposed  to  give  him  5000/.'  Mr.  Cot-  ^^^"' 
tin^uun  answered, — *  Guineas  abe  hani>som£B  11!'  I  im- 
mediately went  to  my  Lord's,  being  willing  to  get  into  the 
office  as  soon  as  I  could.  I  did  carry  with  me  5000  guineas 
in  gold  and  bank  notes.  I  had  the  money  in  my  chambers^ 
but  did  not  know  how  to  convey  it ; — it  was  a  great  burthen 
and  weight,  but  recollecting  I  had  a  basket  in  my  chambers, 
I  put  the  guineas  into  the  basket,  and  the  notes  with  them. 
I  went  in  a  chair,  and  took  the  basket  with  me  in  my  chair. 
When  I  came  to  my  Lord's  house  I  saw  Mr.  Cottingham 
there,  and  gave  him  the  basket,  and  desired  him  to  carry  it 
up  to  my  Lord.  I  saw  him  go  up  stairs  with  the  basket,  and 
when  he  came  down  he  intimated  to  me  that  he  had  delivered 
it.  When  I  was  admitted,  my  Lord  invited  me  to  dinner 
and  some  of  my  firiends  with  me,  and  he  was  pleased  to  treat 
me  and  some  Members  of  the  House  of  Commons  in  a  very 
handsome  manner.  I  was  after  dinner  sworn  in  before  them. 
Some  months  after  I  spoke  to  my  Lord's  gentleman,  and 
desired  him  if  he  saw  such  a  basket,  that  he  would  give  it  me 
back.     He  did  so,  biU  no  money  was  returned  in  zY." 

Next,  I  will  give  an  extract  from  the  evidence  of  Master 
Thwri^cn. — He  had  agreed  with  Cottingham  to  buy  a 
mastership  for  5000  guineas,  and  being  introduced  to  the 
Lord  Chancellor,  had  a  promise  that  he  should  be  admitted 
in  a  few  days,  but  a  difficulty  arose  from  an  inquiry  into  his 
character  and  sufficiency  for  the  office,  insomuch  that  his 
adoaisfflon  was  postponed,  and  the  Lord  Chancellor  entered 
into  a  treaty  for  disposing  of  the  office  to  another  purchaser,  — 
^' which"  said  he,  ^^gave  me  an  uneasiness  and  put  me  upon 
an  expedient  that  since  I  could  not  have  ready  access  to  so 
great  a  person  as  his  Lordship,  I  went  to  Kensington  one  Bribe  to 
BKuming  to  wait  upon  the  Countess  of  Macclesfield,  and  upon  ^/d^*^' 
Bending  up  my  name  and  that  I  desired  to  speak  with  her,  in 
a  short  time  I  had  the  honour  of  seeing  her,  and  acquainted 
her  that  I  was  the  person  that  my  Lord  had  promised  the 
office  to,  and  I  desired  her  to  intercede  with  my  Lord  that  I 
nu^t  be  speedily  sworn  in.  Her  Ladyship  said,  ^  She 
never  did  meddle  in  any  affiurs  of  a  public  nature.'     I  used 
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several  arguments  with  her,  as  that '  the  thing  was  now  public 
and  in  print,  and  it  would  be  a  great  disappointment  to 
me  and  might  affect  my  character  if  my  Lord  did  not  think 
fit  to  admit  me/  and  I  acquainted  her  Ladyship  that  ^  I  did 
not  expect  or  desire  to  come  in  without  the  due  present  that 
is  always  esteemed  the  perquisite  of  the  Great  Seal'  Her 
Ladyship  was  prevailed  upon  to  promise  *  she  would  write  a 
letter  and  acquaint  my  Lord  Chancellor  with  it.'  Before  I 
went  away  from  the  room  where  I  had  the  honour  to  be 
with  the  lady,  I  did  leave  upon  the  table  bank  notes  to  the 
value  of  5250/.*—  Q.  «  How  were  they  directed?''— A  "  I 
directed  them  TO  the  Countess  op  Macclesfield."— 
Q.  "  How  soon  after  were  you  admitted?" — A.  *' Within 
two  or  three  days  at  fSsurthest  I  was  admitted  and  sworn  in." 
The  witness  then  goes  on  to  state  that^  from  the  misconduct 
of  his  predecessor,  Master  Borret,  which  could  not  have  been 
unknown  to  the  Lord  Chancellor,  he  found  the  office  in  a 
state  of  the  most  dreadful  confusion,  the  money  of  the  suitors 
for  which  he  became  responsible  having  been  abstracted,  and 
he  says,  that  if  he  had  been  fully  aware  of  the  whole  truth, 
^^  instead  of  giving  5000  guineas  for  the  appointment,  he 
would  have  given  5000  guineas  to  avoid  it"  He  added, 
however,  "that  some  months  after,  and  shortly  before  the 
complaints  agfunst  the  Lord  Chancellor  broke  out.  Lady' 
Macclesfield  sent  for  him,  and  returned  him  3250/.,  saying 
*  she  did  not  know  he  had  left  so  large  a  present,  —  that  it  was 
too  large  a  present, — that  she  was  afraid  my  Lord  Chan- 
cellor would  come  to  the  knowledge  of  it, — tliat  the  largest 
part  must  be  taken  back,  and  that  she  would  appropriate  the 
rest  to  her  own  use.'" 

Godfrey,  another  witness,  gives  a  most  lamentable  account 
of  the  state  in  which  he  found  the  office  of  Master  Bor- 
ret,  who  seems  to  have  died  suddenly: — "We  found  his 
papers  in  great  confusion,  lying  without  any  method  or  order. 
We  collected  them  as  well  as  we  could,  and  what  things  we 
found  of  value  or  belonging  to  the  suitors  as  Groldsmith's 
notes,  we  put  them  on  a  file,  and  that  file,  together  with  other 
little  moveables  we  found  belonging  to  him,  as  rings  and  a 
watch,  were  all  put  in  a  bag,  and  we  put  them  into  a  trunk, 
and  locked  them  up,  and  they  are  now  at  my  house."    Master 
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Borret  had  speculated  deeply  in  the  South  Sea,  with  the  CHAP, 
suitors'  money  in  his  hands,  and  thinking  at  one  time  to  ^^^^^ 
increase  the  amount  twenty  fold  for  his  own  benefit,  the 
whole  of  it  was  lost  Master  Dormer  and  other  Masters  had 
followed  his  example  with  the  like  hopes  and  the  like  result.  * 
When  the  defalcations  were  first  discovered,  it  was  proved 
that  the  Chancellor  compelled  all  the  Masters,  under  a  threat 
of  depriving  them  of  the  use  of  the  suitors'  money,  to  con- 
tribute to  make  them  up,  but  from  the  increasing  amount 
reparation  and  concealment  became  impossible. 

The  managers  having  finished  their  evidence  on  all  the  Speech  of 
articles,  and  summed  up  at  great  length,  the  counsel  for  the  S"  dSend- 
defendant  thus  addressed  the  House: — "  The  greatest  respect  "^t 
must  be  shown  for  a  prosecution  by  the  Commons  of  Great 
Britain,  but  (with  all  respect  be  it  spoken)  they  have  in  this 
instance  mistaken  their  course,  and  instead  of  proceeding 
legislatively  to  remedy  a  defective  state  of  the  law,  and 
asking  your  Lordships  to  concur  with  them  in  prospectively 
amending  a  system  which  is  supposed  to  lead  to  abuse,  they 
have  been  misled  by  public  clamour  to  appeal  to  this  House 
as  a  court  of  justice,  and  to  call  for  punishment  where  there 
has  been  no  offence.  The  managers  have  utterly  failed  in 
making  out  the  inflamed  and  exaggerated  case  which  they 
opened,  and  we  might  well  contend  that  the  moderate  sums 
which  were  spontaneously  given  to  the  noble  E«rl  within 
the  bar,  by  the  competent  and  respectable  persons  who  were 
appointed  by  him  to  be  Masters  in  Chancery,  were  "  presents" 
only.  Yet,  assuming  that  they  were  the  "price"  received 
upon  the  sale  of  offices,  he  must  be  acquitted,  unless  the  sale 
of  these  offices  was  forbidden  by  the  common  law,  or  is  con- 
trary to  an  act  of  parliament.  There  is  no  pretence  for 
saying  that  it  is  malum  in  se,  —  that  the  practice  is  so  much 
ag^nst  morality  and  soimd  policy  that  it  cannot  be  endured 
in  any  well  regulated  state.  He  that  has  an  office  in  his  gift, 
if  he  takes  care  that  the  duties  of  it  are  faithfully  performed, 
may  dispose  of  it  as  he  may  of  any  thing  else  that  is  valuable^ 

*  It  is  well  for  the  Masters  that  they  are  no  longer  exposed  to  such  tempta- 
tions, or  it  might  have  been  suspected  that  they  engaged  in  **  Railroad  specu- 
lations"—as  seducing  as  the  •*  South  Sea." 
VOL.  IV.  N  N 
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CHAP,  on  such  terms  as  may  be  agreed  upon  between  lumself  and 
CXXII.  ^jj^  person  on  whom  it  is  to  be  bestowed.  The  receivmg  of 
money  for  it  is  no  act  of  injustice  to  the  person  appointed, 
for  he  had  no  right  to  it,  and  his  advancement  is  owing  to  the 
favour  of  him  who  has  the  power  of  nomination.  If  the 
office  be  valuable,  so  is  the  right  of  nomination  to  it,—  which 
may  be  considered  i)art  of  the  estate  of  that  person  to  whom 
it  belongs.  Of  whatever  nature  the  offence  may  be,  the  con- 
sequence does  not  follow  that  its  duties  will  not  be  adequately 
performed  because  a  consideration  has  been  paid  for  it  The 
Roman  Civil  Law,  the  great  fountain  of  justice,  which  hu- 
manised the  barbarous  hordes  of  the  North,  permitted  the 
sale  of  offices.  In  France  justice  is  administered  with  great 
purity,  and  her  Parliaments  boast  of  magistrates  equal  in 
learning  and  integrity  to  any  that  have  ever  graced  the 
bench  in  Westminster  Hall ;  yet  in  that  country  the  highest 
judicial  offices  may  be  transmitted  to  heirs,  or  may  be  resigned 
during  life  to  a  purchasing  successor.  Our  own  record* 
present  many  instances  of  the  highest  offices  in  the  admir 
nistration  of  justice  being  exposed  to  sale,  and  openly,  and 
avowedly,  and  without  censure  or  scandal,  purchased  from  the 
Crown.  With  us  the  distinction  has  always  been  preserved  be- 
tween the  sale  of  justice  and  the  sale  of  judicial  offices;  and  while 
the  former  has  been  condemned,  the  latter  has  been  tolerated. 
In  the  time  of  King  Stephen,  *  Richard  Fitz-AUured  fined 
fifteen  marks  of  silver  that  he  might  sit  with  Balph  Basset, 
the  King's  Justiciar,  to  hold  the  King's  Pleas,'  or  as  we 
should  say,  *  to  be  a  puisne  Judge  of  the  Court  of  King's 
Bench,'  —  and  an  entry  is  made  of  the  receipt  of  the  money 
as  part  of  the  ordinary  revenue  of  the  State.  So  in  a  sab- 
sequent  reign  there  is  an  inrolment  in  the  public  records  still 
extant,  showing  that  the  office  of  Lord  Chancellor  itself  was 
sold :  Gualteriis  de  Gray  dot  Domino  Regi  5000  marc  fro 
habendd  Cancellarid  Domini  Regis  totd  vitd  sud,  etpro  habendd 
inde  c/tartd  Domini  Regis.  *  Lord  Coke  has  censured  this 
tmnsaction  ;  but  Walter  de  Gray  enjoyed  the  office,  and  the 
open  announcement  of  the  price  he  paid  for  it  shows  that 

*  Mad.  Exch.  743. ;  and  tee  ante,  Vol  I.  c.  vL 
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there  was  no  horror  excited  by  the  sale  of  oflSces  in  the  times    CHAP. 

when  the  common  law  took  its  origin.     The  very  dictum  to  ' 

be  found  elsewhere  against  the  sale  of  the  Chancellorship,  ^^  ^^25. 
proceeds  on  the  ground  that,  being  partly  of  an  ecclesiastical 
nature,  the  sale  of  it  might  savour  of  simony, — and  being 
treated  as  an  exception,  it  proves  the  rule.  But  the  statute 
6  Ed.  6.  c.  16.  to  inflict  a  penalty  upon  the  sale  of  certain 
offices  concerning  the  administration  of  justice  —  so  much 
relied  upon  by  the  managers  —  is  decisive  against  them  with 
r^ard  to  their  argument  on  the  common  law  ;  for  it  provides 
that  *  this  act  shall  not  extend  to  any  contract  made  before 
the  1st  of  March  then  next,'  —  and  farther  that  *  this  act 
shall  not  extend,  or  be  prejudicial  to  any  of  the  Chief  Jus^ 
tlces  of  the  King's  courts,  commonly  called  the  King's 
Bench  or  Common  Pleas,  or  to  any  Justices  of  Assize,  but 
that  they,  and  every  of  them,  may  do  in  every  behalf,  touch- 
ing and  concerning  any  office  or  offices  to  be  given  or  granted 
by  them,  as  they  or  any  of  them  might  have  done  before  the 
making  of  this  act.'  By  virtue  of  this  proviso,  the  offices 
of  Master  in  the  King's  Bench,  of  Prothonotary  in  the  Com- 
mon Pleas,  of  Clerk  of  Assize,  are  at  this  day  openly  and 
avowedly  sold  by  the  ermined  sages  who  now  sit  upon  the 
woolsacks  in  your  Lordship's  house,  to  advise  you  whether 
the  sale  of  offices  be  a  misdemeanour  by  the  common  law  of 
England.  It  comes  then,  my  Lords,  to  the  construction  to 
be  put  upon  the  enacting  clause  of  that  statute.  Now  this 
being  a  penal  statute,  it  is  not  to  be  extended  by  implication, 
and  as  it  creates  a  new  offence,  no  punishment  can  be  inflicted 
for  that  offence,  except  of  the  nature  —  to  the  degree  —  and 
in  the  manner  which  the  statute  specifies :  it  contains  no 
general  prohibition  of  the  sale  of  offices  —  but  merely  inflicts 
a  particular  penalty  on  those  who  buy  or  sell  offices  which 
are  not  excepted  from  its  operation.  The  contract  made  be- 
tween the  buyer  and  seller  is  declared  void ;  the  party  selling 
loses  his  estate  and  interest  in  the  office,  and  the  party  buy- 
ing is  rendered  incapable  to  hold  and  enjoy  it.  There  is  no 
maxim  of  English  law  better  established,  that  when  a  statute 
appoints  a  penalty  for  doing  a  thing  which  before  was  innor 
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CHAP,     cent,  and  points  out  how  the  penalty  is  to  be  imposed,  the 
__  offence  is  to  be  punished  in  that  way  and  no  other.  •    We 

A  IN  1785,.  ^iiy  that  this  office  comes  within  the  purview  of  the 
statute,  or  that  the  noble  Earl  has  sold  it ;  but  at  all  events, 
the  statute  only  inflicts  upon  him  the  penalty  of  forfeiting 
the  nomination  to  it  for  the  future ; — and  that  he  has  already 
suffered  by  the  loss  of  the  Great  Seal ; — so  that  he  is  liable  to 
no  other  punishment,  and  the  present  impeachment  cannot 
be  supported.  But  it  is  painful,  and  humiliating,  and  unne- 
cessary, and  improper  to  resort  to  such  technical  reasoning, 
for  neither  morally  nor  legally  has  the  noble  Earl  committed 
any  offence.  The  best  proof  that  the  practice  is  neither 
against  common  law  nor  statute  law  is,  that  it  has  been  inva- 
riably, and  confessedly,  and  notoriously  followed  by  all  his 
predecessors  —  which  we  do  not  urge  to  palliate  violation 
of  duty  —  but  to  show  that  no  duty  has  been  violated. 
Many  most  pure  and  upright  men  have  sat  in  the  marble 
chair  since  the  statute  passed,  and  all  of  them,  with- 
out any  public  censure,  and  without  any  self-reproach, 
have  received  gratuities  on  disposing  of  these  offices  —  and 
with  as  little  hesitation,  and  as  little  secrecy  as  they  have 
received  their  fixed  fees  or  their  annual  salary.  Nay  more, 
where  Chancellors  have  been  impeached  in  factious  times  (u 
in  the  instances  of  Lord  Clarendon  and  Lord  Somers),  and 
there  was  the  most  eager  desire  to  bring  them  to  shame  — 
among  all  the  frivolous  charges  preferred  against  them,  no 
political  opponent,  no  furious  zealot,  no  private  enemy  ever 
thought  of  accusing  them  of  corruption,  because  they  had 
conformed  to  the  usage  of  selling  offices  in  their  court.  Should 
this  now  be  adjudged  criminal,  what  numbers  of  good  and 
just  men  now  sleeping  in  their  honoured  graves  are  to  be 
exhumed  and  put  upon  their  trial,  and  condemned  as  crimi- 
nals? Your  Lordships  are  called  upon  to  spread  an  universal 
cloud  of  reproach  and  infamy  over  venerable  sages  of  the  law, 
«ome  of  them  the  ancestors  of  illustrious  Peers  now  present, 
—  men  whose  memories  have  hitherto  been  considered  sacred, 
and  have  not  only  been  fondly  cherished  by  their  descendants, 
but  have  been  dear  to  their  country —  men  who  despised  riches 

•   Castle's  case,  Cro.  Jac.  644. 
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and  hated  covetousness^  who  would  have  shrunk  with  aln    CHAP# 

horrence  from  every  appearance  of  corruption,  and  who,  with-  

out  ostentation,  were  famous  in  their  day  for  acts  of  bene-*  ^,,.1725. 
volence  and  charity*  Till  within  a  few  short  months  the 
noble  Earl  witliin  your  bar  was  equally  respected,  and  every 
one  believed  that  he  too  would  go  down  to  the  tomb  regretted 
and  revered.  His  public  services  require  no  panegyric  We 
might  appeal  to  those  gentlemen  who  are  now  managers 
against  him,  whether  they  have  not  often  applauded  him  with 
warmth,  whether  they  have  not  loudly  commended  his  zeal 
and  intrepidity  in  the  cause  of  liberty  and  our  country —  his 
steady  adherence  to  the  Protestant  succession  —  his  disin-^ 
tcrested  and  patriotic  conduct  in  moments  the  most  trying  ? 
Did  they  not  love  as  well  as  praise  him  ?  Have  they  not 
celebrated  his  noble  refusal  of  the  Great  Seal  itself  when  the 
acceptance  of  it  would  have  been  inconsistent  with  his  prin- 
ciples? and  when  they  saw  him  honourably  placed  in  the  high 
station  which  he  lately  adorned,  did  they  not  rejoice  in  his  - ' 

elevation  as  their  own  security  and  happiness  V     This  once  \ 

was  the  Earl's  character ;  this  once  his  merit.  What  has  he 
rince  done  to  have  his  name  branded  to  all  posterity  as  guilty 
of  judicial  corruption  ?  He  has  administered  justice  between 
party  and  party  as  Chancellor  (all  allow)  in  a  manner  as  able 
and  as  upright  as  the  most  distinguished  and  most  virtuous 
of  his  predecessors.  He  has  not  introduced  a  new  system 
with  respect  to  the  disposal  of  offices  in  his  court.  Consider 
the  difficulties  which  beset  such  attempts  at  reform  —  the 
vested  interests  which  must  be  affected  —  the  hardships  which 
must  be  inflicted  on  individuals  and  families  —  the  miscon- 
struction to  which  the  reformer  is  exposed,  and  the  odium 
which  he  is  sure  to  incur.  But,  my  Lords,  if  the  noble  Earl 
be  thought  wanting  in  energy,  if  he  ought  to  have  been  more 
active  in  inaproving  our  institutions,  is  not  this  rather  matter 
for  the  criticism  of  the  historian  or  biographer,  than  to  be 
made  the  foundation  of  an  indictment  before  a  grand  jury, 
or  an  impeachment  before  this  august  assembly  for  high  crimes 
and  misdemeanour  ?  Then,  my  Lords,  remember  how  the 
noble  Earl  has  employed  the  wealth  he  has  acquired,  and  con- 
sider whether  so  to  employ  it  he  would  acquire  it  bv^  he  com- 
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mission  of  a  crime.  It  was  a  cruel  application  by  one  of  the 
managers  of  a  well-known  maxim^  that  *  a  man  may  be  profuse 
of  his  own  while  he  greedily  grasps  the  property  of  others.' 
But  how  has  the  noble  Earl  been  profuse  ? — in  reliering  the 
needy  and  the  oppressed  —  in  assisting  poor  scholars, — in  pa- 
tronising obscure  merit  wherever  he  could  find  it  out, — in  libe- 
rally contributing  wherever  a  benevolent  object  was  to  be 
gained  by  the  joint  efforts  of  the  charitable.  Are  you  ne- 
cessarily to  infer  that  he  was  ^  unsatisfied  in  getting '  because 
*  in  bestowing  he  was  most  princely  ? '  Hard,  indeed,  is  the 
condition  of  the  Earl,  when  his  very  virtues,  when  his  most 
commendable  actions  are  turned  to  his  disgrace  —  are  wrested 
into  instruments  to  achieve  his  ruin.  He  who  has  *  a  hand  open 
as  day  for  melting  charity'  you  are  required  to  believe  must 
necessarily  be  guilty  of  corruption  and  extortion.  Such  is 
the  reasoning  of  his  accusers,  but  he  has  your  Lordships  for 
his  Judges." 

The  noble  defendant,  during  the  disputes  about  evidence, 
spoke  to  the  managers  rather  contemptuously,  and  at  last 
drew  forth  this  remonstrance  from  Onslow  :  "  The  managenB 
cannot  but  observe  the  indecent  behaviour  of  this  Lord, 
and  his  unworthy  manner  of  treating  us.  We  do  not  think  the 
Lord  at  the  bar  should  be  directing  the  managers  as  if  Ik  sat 
in  his  place  as  Judge.  We  are  here  advocates  for  all  the 
Commons  of  Great  Britain,  to  demand  justice  against  him." 
I  must  acknowledge  that  the  whole  trial  was  conducted  bj 
them  in  a  good  spirit,  and  in  a  very  business-like  manner  — 
while  every  now  and  then  the  sharp  country  attomej 
could  be  discovered  under  the  disguise  of  the  EarL 

Witnesses  were  called  to  make  out  the  usage  relied  on. 
However,  only  three  instances  of  the  sale  of  the  office 
of  Master  were  established  —  one  in  Lord  Cowper's  time^ 
and  two  in  Lord  Harcourt's ;  the  largest  amount  re- 
ceived being  800/.,  and  the  money  having  been  paid  in 
every  instance  out  of  the  private  funds  of  the  parties  before 
their  admission,  without  any  meddling  with  the  money  of 
the  suitors.  To  account  for  the  larger  sums  paid  to  the 
defendant  for  Masterships,  he  proved  that  other  offices  in 
the  Court  of  Chancery,  particularly  those  of  the  sworn  and 
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waiting  clerks^  had  greatly  risen  in  price  of  lat^e  years.  He  CHAP, 
further  proved  that  he  had  himself  contributed  1000/.  to  ^^^^^' 
make  up  the  deficiencies  of  a  Master,  and  that  he  had  given  ^^  j^^^ 
away  large  sums  in  charity. 

Before  the  Commons  replied,  he  begged  permission  himself  His  speech 
to  address  the  House,  and  several  days  were  given  to  him  to  Jl^f^'ceT'^ 
prepare.  His  speech  was  a  very  masterly  performance,  but 
was  confined  to  a  minute  analysis  of  the  evidence  which 
would  now  be  uninteresting  and  unintelligible.  He  went 
over  all  the  twenty-one  Articles  of  the  impeachment^  and 
tried  to  show  that  they  were  all  unsupported.  He  thus 
ooDcluded,  perhaps  with  more  dignity  and  a  better  chance 
of  a  favourable  result,  than  in  the  most  laboured  peroration : 
"  My  Lords,  having  thus  gone  through  all  my  observations, 
it  may  be  expected  that  I  should  dose  them  by  offering 
something  in  general :  but  I  think  it  proper  to  forbear.  I 
am  not  conscious  myself  that  it  is  necessary  in  this  case  to 
9fip]y  to  the  passions,  which  is  a  common  artifice  to  assist 
a  weak  defence.  If  I  have  done  any  public  or  private  good, 
(of  which  last  some  specimen  has  been  laid  before  your 
Lordships,)  it  will,  I  am  confident,  have  its  full  weight.  I 
submit  my  whole  life  and  conduct  to  your  Lordships' 
judgment;  and  rely  entirely  on  your  justice  for  my  ac- 
quittal." 

At  last,  on  the  25th  of  May,  ninety-three  Peers  being  pre-  He  U 
sent,  the  Earl  being  placed  at  the  bar  and  the  Commons  at-  wfou^d"*" 
tending,  Lord  Chief  Justice  King  put  this  question  severally  guilty* 
to  every  Peer,  beginning  with  the  junior,  "Is  Thomas  Earl 
of  Macclesfield  guilty  of  High  Crimes  and  Misdemeanours 
charged   upon  him   by  the   impeachment  of  the  House  of 
Commons,  or  Not  guilty  ?  "  and  the  unanimous  answer  of  all 
was,  "  Guilty,  upon  my  honour."     Lord  Chief  Justice  King. 
"  My  Lords,    your    Lordships    have    unanimously    found 
Thomas  Earl  of  Macclesfield  guilty  of  high  crimes  and  mis- 
demeanours charged  upon  him  by  the  impeachment  of  the 
House  of  Commons."     The  defendant  was  then  called  upon 
to  appear  at  the  bar  to  hear  the  verdict,  but  the  Duke  of 
Devonshire,  the  Lord  President,  signified  that  he  was  so 
much  indisposed  that  he  was  unable  to  attend.     He  appeared 
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«  at  the  bar  the  fbUawing  morning,  when  the  verdict  was 

CAHP.  solemnly  intimated  to  him.  He  then  attempted  to  make  a 
speech  in  exculpation  of  his  conduct,  but  being  intemipted 
•  by  the  managers,  he  threw  himself  on  the  mercy  of  the 
House.  He  was  immediately  ordered  into  the  custody  of 
the  Gentleman  Usher  of  the  Black  Rod;  and  the  Lorob 
proceeded  to  consider  what  sentence  should  be  passed  upon 
him. 

A  friendly  motion  was  made,  that  the  opinion  of  the 
Judges  be  aiked,  ^'  whether  the  sale  of  an  office  that  hath 
relation  to  the  administration  of  justice,  be  an  offence  against 
the  common  law  ?  "  but  it  met  with  no  encouragement,  and 
was  negatived  without  a  division.  All  then  agreed  that  he 
should  pay  a  heavy  fine,  to  be  applied  towards  the  relief  of 
the  suitors  who  had  suffered  from  the  insolvency  of  the  Mas- 
ters in  Chancery,  and  the  sum  was  fixed  at  30,00021 
The  sen-  The  grand  question  was,  whether  he  should  not  likewise 

LoniMac-  ^  disqualified  to  hold  any  place  or  employment  in  the 
desfield.  state  or  commonwealth,  upon  which  there  was  a  long  and 
animated  debate,  one  side  insisting  that  the  loss  of  his 
office  of  Lord  Chancellor,  the  heavy  costs  of  his  defence, 
the  anxiety  he  had  suffered,  and  the  disgrace  cast  upon  him, 
together  with  the  proposed  fine,  would  be  punishment 
enough,  considering  the  example  set  him  by  his  pi^edecessors; 
while  the  other  contended,  with  great  vehemence,  that,  ac^ 
cording  to  invariable  precedent  and  dear  reason,  a  person 
who,  upon  an  impeachment  by  the  Commons,  had  been 
convicted  of  corruption  in  a  high  judicial  office,  should,  for 
the  protection  of  the  present  generation,  and  as  a  wammg 
to  posterity,  be  effectually  prevented  from  filling  the  seat 
of  judgment  which  he  had  dishonoured ;  and  they  pointed 
out  many  circumstances  to  show  that  this  was  an  aggra- 
vated case,  which  would  be  most  inadequately  punished 
by  a  mere  pecuniary  fine.  On  a  division,  the  numbers 
were  equal,  42  to  42,  —  so,  according  to  the  rule  of  the 
House  of  Lords — prcesumitur  pro  negante —  the  motion  was 
lost.  Then  violent  protests  were  drawn  up  and  numerously 
sgned  against  this  decision. — Still  the  sentence  was  not  to 
be  pronounced  till  judgment  was  prayed  by  the  Commons. 
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The  manairers  immediately  received  the  unanimous  thanks     CHAP* 
of  their  House  by  Speaker  Compton,  who  said  to  them; 


"  You  have  maintained  the  charge  of  the  Commons  with  a  ^  ,^  1735. 
strength  of  reason  and  beauty  of  expression,  which  would  Thanks  to 
have  gained  you  the  highest  applause  in  the  most  flourishing  *^®  "™®" 
Grecian  commonwealths : 

"  Nee  dignius  unquam 

Migestas  memiDit  sese  Homana  looutam.** 

You  have  stopped  the  cries  of  orphans,  and  dried  up  the 
tears  of  the  widow ;  even  those  who  must  even  be  insensible 
of  the  benefits  they  receive  —  idiots  and  lunatics  (and  such 
only  can  be  insensible  of  them)  —  will  be  the  partakers  of  the 
fruits  of  your  labours."  He  went  on  more  particularly  to 
thank  them  for  having  shown  that  the  power  of  impeachment 
vested  in  the  Commons  might  be  practically  used  for  the  good 
of  the  people,  and  that  "the  sword  of  vengeance  which, 
when  drawn  by  party-rage,  when  directed  by  the  malice  of 
faction,  or  wielded  by  unskilful  hands,  has  too  often  wounded 
that  constitution  it  was  intended  to  protect,  had,  by  their 
able  management,  turned  its  edge  to  its  proper  object,  and 
had  struck  down  a  great  public  offender." 

There  was  a  party  in  the  Commons,  however,  disposed  to  a  Motion  in 
mild  course.     They  said  that  enough  had  already  been  done  Lord  Mac- 
for  the  public,  by  exposing  the  long-established  abuses  of  the  ciesfield  in 
Court  of  Chanceiy,  and  that  the  Earl  of  Macclesfield  ought  mons^wt. 
not  to  be  made  a  scape  goat.     They  therefore  resisted  the 
motion  that  the  Speaker  be  ordered  to  go  to  the  bar  of  the 
House  of  Lords  and  demand  judgment ;   but  upon  a  division 
this  motion  was  carried  by  a  majority  of  136  to  65. 

Accordingly,  on  the  27th  of  May,  Speaker  Compton,  at-  The 
tendedbymany  members  of  the  .House  of  Commons,  presented  ^^^^^^^j  . 
himself  at  the  bar  of  the  House  of  Lords  to  demand  judg-  ment. 
ment.     The  Lord  Chief  Justice  King  thereupon  directing 
the  gentleman  usher  of  the  Black  Rod  to  produce  hispri- 
soner,  the  Earl  of  Macclesfield  was  marched  in,  and,   after 
low  obeisances  made,  knelt  until  the  Lord  Chief  Justice  told 
him  he  might  rise.*     The  Speaker  of  the  House  of  Com- 

*  Tlie  Commons'  Journals  most  studiously  record,  that  the  Scrjtant  at  Arras 
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mons  then  having  recited  the  Impeachment,  and  the  pro- 
ceedings,  thus  concluded :  ^^  I  do,  therefore,  in  the  name 
of  the  knights,  citizens,  and  burgesses  in  Parliament  assem- 
bled, demand  judgment  of  your  Lordships  against  Thomas 
Earl  of  Macclesfield,  for  the  said  high  crimes  and  misde- 
meanours." 

Lord  C,  J.  King.  "  Mr.  Speaker,  the  Lords  are  now 
ready  to  give  the  judgment  you  demand.  Thomas  Earl  of 
Macclesfield,  the  Lords  having  unanimously  foimd  you 
guilty  of  high  crimes  and  misdemeanours  charged  on  you  by 
the  impeachment  of  the  Commons,  do  now,  according  to 
law,  proceed  to  judgment  against  you,  which  I  am  ordered 
to  pronounce.  Their  Lordships'  judgment  is,  and  this  high 
Court  doth  award,  that  you,  Thomas  Earl  of  Macclesfield, 
be  fined  in  the  sum  of  30,0(X)i  unto  our  Sovereign  Lord 
the  King,  and  that  you  be  imprisoned  in  the  Tower  of 
London,  and  there  kept  in  safe  custody,  until  you  shall 
pay  the  said  fine."  The  Earl  of  Macclesfield  was  imme- 
diately can'ied  off  by  the  gentleman  usher  of  the  Black 
Kod,  and  delivered  into  the  custody  of  the  Constable  of 
the  Tower  of  London*  Here  he  was  confined  in  the  room 
which  had  been  last  occupied  by  his  opponent  the  Earl  of 
Oxford.  Three  days  after,  the  King  (it  is  said,  with  a  sigh,) 
ordered  his  name  to  be  erased  from  the  list  of  Privy  Coun- 
cillors. 

There  has  been  a  disposition  in  recent  times  to  consider 
that  Lord  Macclesfield  was  wrongfully  condemned.  "  The 
unanimity  of  his  Judges,"  says  Lord  Mahon,  "  might  seem 
decisive  as  to  his  guilt;  yet  it  may  perhaps  be  doubted 
whether  they  did  not  unjustly  heap  the  faults  of  the  system 
on  one  man ;  whether  Parker  had  not  rather  in  fact  failed  to 
check  gradual  and  growing  abuses,  than  introduced  them  by 
his  authority,  or  encouraged  them  by  his  example."  *  I  must 
say,  that  although  it  is  impossible  not  to  pity  a  man  of  such 


•ttending  the  House  of  Commons  stood  at  the  bar  on  Mr.  S|iea1cer*s  right  bind, 
with  the  mace  on  his  shoulder ;  and  that  the  Earl  of  Macclesfield,  being  placed 
at  some  distance  on  hb  left  hand,  was  ordered  to  kneel  "  in  the  presence  of  the 
Commons." 
•  Vol.  ii.  106. 
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hiffh  qualities  when  so  disgraced,  and  it  must  be  acknow-     CHAP. 
.                                       .                .                                 •         CXXII 
ledged  that,  with  good  luck,  notwithstanding  all  that  he  did,  [_ 

he  might  have  escaped  exposure  and  preserved  an  untarnished  j^„^  1725. 
fame,  yet,  in  my  opinion,  his  conviction  was  lawful,  and  his 
punishment  was  mild.  There  can  be  no  doubt  that  the  sale 
of  all  offices  touching  the  administration  of  Justice  (with  a 
strange  exception  in  favour  of  Common  Law  Judges),  was 
forbidden  by  the  statute  of  Edward  VL,  and  every  Chancellor 
who  afterwards  sold  a  Mastership  in  Chancery  must  have 
been  aware  that  he  was  thereby  violating  that  statute.  It  is 
a  fallacy  to  say  that  he  was  fully  justified  by  the  example  of 
his  predecessors.  Lord  Cowper  had  abolished  "  New  Years* 
Gifts  "  from  the  officers  of  the  Court  as  well  as  from  the  bar, 
and  had  been  followed  in  the  same  course  by  Lord  Harcourt, 
— both  Chancellors  showing  a  desire  to  conform  to  the  improv- 
ing spirit  of  the  age.  In  Lord  Macclesfield's  time,  from 
the  speculations  caused  by  the  South  Sea  mania,  the  abuses 
in  the  Masters'  offices  had  become  more  flagrant.  But 
instead  of  trying  to  redress  them,  he  increased  their  enormity 
by  raising  the  price  which  the  Masters  were  to  pay  for  their 
places,  and  rendering  it  still  more  necessary  that,  for  their  own 
indemnity,  they  should  traffic  with  the  trust-money  in  their 
hands.  Whoever  takes  the  trouble  of  perusing  the  whole  of 
the  evidence  will  see  that  he  was  rapacious  in  his  bargains, 
and  that,  with  the  view  of  bolstering  up  a  system  which  was  so 
profitable  to  him,  he  resorted  to  very  arbitrary  means  to  keep 
the  public  in  ignorance  of  its  consequences.  His  contem- 
poraries could  form  a  more  correct  opinion  of  his  conduct 
than  we  can,  and  we  should  be  slow  to  accuse  them  of  harsh- 
ness. 

There  is  no  pretence  for  saying  that  he  fell  a  sacrifice  to 
party  resentment.  It  so  happened  that,  at  the  time  of  his 
impeachment,  party  had  actually  disappeared  in  both  Houses 
of  Parliament.  The  two  Law  Lords,  Lord  Harcourt  and 
Lord  Lechmere,  were  present,  and  concurred  in  the  verdict. 
High  Churchmen  must,  no  doubt,  have  rejoiced  to  see  dis- 
grace fall  upon  him  who  had  gained  distinction  as  the  pro- 
secutor of  Sacheverell,  but  many  zealous  Whigs  actively, 
though  sorrowfully,  joined  in  the  prosecution.     The  Prince's 
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friends  were  exasperated  against  him,  but  the  King's  friends 
joined  in  the  sentence.  Walpole  did  gain  great  credit  by 
allowing  the  prosecution  fair  play ;  but  he  neither  originated 
nor  unduly  encouraged  it.  Macclesfield  had  been  a  useful 
and  submissive  ally  of  the  existing  government,  and  there 
was  no  rival  whom  they  desired  to  elevate  in  his  place.  Of 
all  the  impeachments  recorded  in  our  annals,  I  find  no  one 
marked  by  more  honesty  of  purpose,  more  practical  ability  in 
the  manner  in  which  it  was  conducted,  or  more  utility  to 
the  public  in  its  result. 

The  mob  were  most  highly  delighted  —  and  would  have 
been  still  more  pleased  if,  in  his  procession  to  the  Tower,  he 
had  been  attended  by  an  axe  with  its  edge  turned  towards 
him.  In  his  way  thither  his  ears  must  have  been  saluted  with 
ballads  which  were  sung  in  the  streets,  comparing  him  to 
Jack  Shepherd,  Jonathan  Wild,  and  other  famous  freebooters, 
and  giving  him  the  preference  over  all  in  infamy,  as,  instead 
of  rich  travellers  and  stout  wayfaring  men,  he  robbed  widows 
and  orphans  who  were  put  under  his  care.* 

He  remained  a  prisoner  six  weeks,  while  he  made  arrange- 
ments for  the  payment  of  his  fine.  The  money  was  at  last 
raised,  and  in  pursuance  of  an  address  from  the  House  of 
Commons  to  the  Crown,  was  paid  into  the  Court  of  Chancery 
to  be  applied  towards  making  good  the  losses  of  the  suitors 
from  the  misconduct  and  insolvency  of  the  Masters. 


*  The  best  apology  I  have  met  with  for  Lord  Macclesfield  is  by  Oldmixon^ 
which,  lest  I  should  be  supposed  to  have  treated  a  great  roan  harshly,  I,  in  fair- 
ness, subjoin :  "  There  had  been  for  some  thne  a  murmuring  against  the  insuffi- 
ciency of  the  Masters  in  Chancery  to  answer  the  great  sums  lodged  in  their 
hands  by  the  suitors  in  that  Court ;  and  it  was  suspected,  that  the  large  sums 
they  paid  for  admission  into  their  places,  made  their  way  more  easy  than  it  ought 
to  have  been,  and  very  much  lessened  the  inquiry  into  their  qualifications  for 
them.  'Tis  true,  this  abuse  had  been  long  growing  up  to  this  enormity,  and 
there  was  hardly  any  commodity  in  a  market  bought  and  sold  more  freely  and 
openly  than  a  Master  in  Chancery*s  place.  The  suitors*  money,  with  which  they 
paid  no  interest,  brought  them  in  great  interest  from  the  funds;  and  the  profits 
of  the  place  being  consequently  doubled  and  trebled  at  least  to  what  they  vere, 
before  there  was  such  an  opportunity  to  enrich  themselves  by  the  advantage  tbey 
made  of  the  money  they  had  in  their  hands.  'Tis  no  wonder  the  Lords  Keepers 
and  Lords  Chancellors  doubled  and  trebled  the  price  they  were  to  pay  for  ad- 
mittance, which  had  risen  from  1000/.  to  30007.  in  my  remembrance ;  who,  being 
intimate  with  several  of  them,  have  heard  this  matter  frequently  discoursed  ^ 
before  there  was  any  whisper  of  imputing  it  as  a  crime  to  the  Lord  Chancellor. 
But  from  a  complaint  in  general,  it  came  to  a  charge  in  particulars ;  and  the 
Earl  finding  it  was  impracticable  for  him  to  prevent  it,  or  keep  the  Great  Seal 
under  it,  he  resigned  his  high  office  "  ^  Vol.  iii.  758. 
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The  King  being  told  that  it  was  chiefly  for  fidelity  to  CHAP, 
himself,  in  taking  part  with  him  against  the  Prince,  that  the  ^^^^^• 
Chancellor  had  been  prosecuted,  had  signified  to  him  by  Sir  7d~i725" 
Robert  Walpole  his  intention  to  repay  him  the  amount  of  the 
fine  out  of  the  privy  purse  as  fast  as  he  could  spare  the 
money,  accompanying  the  message  with  gracious  expressions 
of  his  sympathy  and  continued  favour.  One  instalment  of 
1000/.  was  thus  actually  paid  to  him  soon  after,  and  the  fol- 
lowing year  he  received  an  intimation  that  he  might  receive 
2000i  more  from  the  royal  bounty  whenever  he  chose  to 
apply  for  it.  Not  wishing  to  appear  too  eager  to  avail  himself 
of  such  generosity,  he  had  abstained  from  making  the  ap- 
plication till  the  sad  news  arrived  of  the  death  of  George  I. 
in  Germany.  Lord  Parker,  his  son,  then  hurrying  to  Sir 
Robert  Walpole  to  clutch  the  money,  received  for  answer, 
^'  that  his  late  Majesty  and  his  minister  had  a  running  account 
which  had  not  been  settled,  and  as  there  was  no  saying  on 
which  side  the  balance  was,  it  would  be  running  too  great  a 
risk  to  pay  the  2000Z.  at  present."  Some  shrewdly  con- 
jectured, that  Sir  Robert  expected  to  ingratiate  himself  with 
the  new  King  by  thus  treating  the  man  who  had  rendered 
himself  so  obnoxious  to  his  Majesty  when  Prince  of  Wales. 
However  that  may  be,  not  another  farthing  from  the  funds 
of  the  late  King  could  be  extorted  towards  the  payment  of 
the  fine. 

The  very  day  after  Lord  Macclesfield's  commitment  to  the  Letter  from 
Tower,  he  wrote  the  following  letter  to  Lord  Chief  Justice  ciesfield"to" 
King,  who  had  presided  as  Speaker  of  the  House  of  Lords  Sir  Peter 
during  his  trial,  and  was  now  designated  as  his  succes- 
sor:— 

"  My  Lord, 
"  Will  y^  Ldp  have  y®  goodnesse  to  forgive  me  if,  to  y* 
trouble  I  have  already  given,  I  adde  this  more  in  favour  of 
Mr.  Thomas  Parker  of  New  Inne,  who  served  me  as  Deputy 
Purse-bearer  severall  y".  He  is  a  very  sober,  honest,  and 
sensible  man,  and  who  I  am  sure  will  serve  y*"  Ldp  very 
diligently  and  faithfully  if  you  have  occasion  to  employ  liim 


ms. 
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CHAP,     in  any  of  y*  oflSces  belonging  to  y®  Great  Seal.     If  these  are 
*    all  provided  for,  give  me  leave  to  recommend  him  to  be  one 


A.D.  1725.  ^^y*  Comm"  of  Bankrupts.  He  was  in  one  of  y*  lists,  and 
behaved  himself  very  weU,  but  when  I  made  him  Deputy 
Parse-bearer  I  put  an'  in  y*  list  of  Comm",  by  w^'^  means  hig 
name  stands  not  now  amongst  those  Coram".  There  is  an- 
other Thomas  Parker  of  y*  Temple,  whom  y*  Lords  Comm" 
have  been  pleased  to  continue  in,  and  I  beg  y'  Ldp  still  to 
allow  a  place  amongst  them.  I  ask  pardon  for  this  pre- 
sumption, and  I  heartily  wish  y'  Ldp  all  happinesse  and 
satisfaction  in  an  office  w*^  my  want  of  discretion  has  made 
so  fatall  to  me,  but  w**  I  am  sure  by  y'  Ldps  great  prudence 
and  caution,  will,  in  y'  hands,  be  an  honour  to  yourself  and  a 
blessing  to  y*  King  and  his  peofJe,  and  I  wish  it  may  long 
continue  so  happily  placed. 

^*  I  am  with  the  greatest  respect, 
**  My  Lord, 
*^  Y*"  Ldps  most  humble 

**  and  most  obed*  Serv*, 

"  Macclesfield."* 

This  letter,  written  under  such  circumstances,  to  intercede 
for  two  dependents,  and  probably  poor  relations,  places  him 
in  a  very  amiable  point  of  view ;  and  as  he  had  not  committed 
any  black  crime  for  which  he  could  be  expected  to  feel  deep 
remorse,  he  may  be  forgiven  if  he  imputes  his  fall  to  "  want 
of  discretion,"  and  intimates  that  along  with  the  qualities  for 
the  office  which  he  himself  possessed,  "  prudence  and  caution  " 
only  were  required  to  insure  a  glorious  career  to  his  suc- 
cessor. 

I  have  no  further  means  of  judging  of  the  manner  in  which 
the  fallen  Chancellor  bore  his  reverse  of  fortune,  or  how  he 
spent  his  time  in  the  Tower.  He  could  have  had  none  of  the 
sympathy  felt  for  political  martyrs,  which  had  often  made  a 
commitment  to  its  cells  a  triumph  rather  than  a  disgrace,  and 
few  visitors,  besides  his  near  relatives  and  dependents,  could 

•  From  the  MSS.  of  the  Earl  of  Ix)velace.  Tlie  letter  is  without  date,  to 
avoid  any  reference  to  the  writer's  "  doleful  prison  in  the  Tower  ;*'  but  it  is  en- 
dorsed by  Sir  Peter  King,  "  28th  May,  1 725.*" 
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have  come  to  relieve  his  thoughts  from  sad  retrospects  and     CHAP, 
anticipations.  ^^^"' 


When  restored  to  liberty,  he  had  not  the  courage  to  try  to  ^  ^  ^^^s^ 
recover  hb  position  as  a  public  man  or  in  private  society.  He  is 
Although  he  had  still  a  vigorous  constitution  of  body,  and  his  liberated. 
faculties  were  unimpaired,  he  could  not  face  political  op- 
ponents or  friends  under  whose  unanimous  verdict  he  had 
dropped  on  his  knees  to  receive  sentence  as  a  fraudulent 
criminal  at  the  bar  of  that  House  in  which  he  had  long  pre- 
sided with  dignity  and  splendour.     He  considered  the  last 
division  on  his  case,  although  the  motion  was  lost  by  an 
equality  of  votes,  as  tantamount  to  sentence-  of  civil  death. 
He  never  took  his  seat  in  parliament,  or  appeared  in  public, 
or  took  any  interest  in  party  struggles. 

Ajs  soon  as  his  private  affairs  were  settled  in  London,  He  retires 
he    hurried   to   bury  himself  in  obscurity  in  the  country.  ^^^^^ 
He     selected    as    his    retreat   a   small    house  near    Derby, 
which  had  belonged  to  him  when  he  carried  on  business 
as  an  attorney  in  that  town.     Here  he  entirely  shut  him- 
self up  from  society,  neither  mixing  with  his  former  inti- 
mates in  the  lower  or  middling  ranks  of  life,  nor  with  the 
aristocracy  to  which,  in  point  of  rank,  he  now  belonged. 
Some  years  afterwards  he  made  occasional  visits  to  his  son, 
who  had  a  house  in  London  in  Soho  Square,  but  on  these 
occasions  he  still  shunned  all  intercourse  with  the  world. 
His  old  age,  I  fear,  was  very  cheerless.     *^  Obedience  "  and 
**  troops  of  friends  "  which  he  had  enjoyed,  he  could  look  to 
have  no  longer. 

Unfortunately  he  was  unable  to  imitate  the  conduct  of  his  His  listlc«is. 

,  •!-»  1  ,  .     .,  .  ,        ness  m  re- 

predecessor.  Bacon,  who,  under  similar  circumstances,  ofi-  tirement. 
voted  himself  to  science,  and  the  extension  of  his  literary 
fame.  Macclesfield,  when  educating  himself,  had  acquired 
an  adequate  knowledge  of  the  Latin  classics,  and  had  rend 
the  most  popular  English  authors ;  but  he  had  no  high  value 
for  literature,  and  he  had  no  taste  whatever  for  philosophy. 
He  now  probably  regretted  that  he  ever  left  the  profession 
of  an  attorney,  in  which,  if  he  had  been  contented  to  con- 
tinue, he  might  have  lived  and  died  respected,  though  obscure. 
But  the  mind  wonderfully  adapts  itself  to  circumstances, 
and  in  the  saddest  condition  solace  is  found.     As  he  had 
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CHAP,    hastened  to  be  rich,  a  larse  fortune  remained  to  him  after 

CXXII  •  • 

'    the  payment  of  his  fine,  and  his  latter  days  may  have  be^ 
rendered  tolerable  by  the  pleasures  of  avarice. 

At  the  commencement  of  his  seclusion  he  took  interest  in 
superintending  the  education  of  his  son,  afterwards  so  famed 
for  scientific  acquirements,  and  for  his  sake  he  maintained 
in  his  house  a  mathematician  of  great  eminence,  but  little 
wealth,  the  father  of  Sir  William  Jones,  the  celebrated 
lawyer,  orator,  poet,  classical  scholar,  and  orientalist 
His  last  ill-  In  this  State  of  listless  existence.  Lord  Macclesfield 
"®"*  languished  nearly  seven  years.     At  last,  on  the  28th  day  of 

April,  1732,  he  was  relieved  from  his  sad  reflections  on  the 
sale  of  masterships,  and  from  the  wretchedness  of  non- 
ofiicial  life.  While  at  his  son's  house  in  Soho  Square  he 
had  a  severe  access  of  strangury — a  complaint  from  which 
he  had  before  often  suffered^  but  which  was  now  so  violent 
and  painful,  that  he  was  immediately  impressed  with  the 
conviction  that  it  would  prove  mortal.  His  mind  being 
weakened  to  superstition,  he  foretold  that  ''as  his  mother 
had  died  of  that  disease  on  the  eighth  day,  he  should  do  the 
same."  On  the  morning  of  the  eighth  day,  he  declared  that 
he  felt  himself  ''  drowning  inwardly,  and  dying  from  the  feet 
His  pious  upwards."  He  is  said  to  have  received,  in  a  very  exemplary 
^'^^  "  manner,  the   consolations  of  religion,   and   to  have  taken 

leave  of  his  family  and  household  with  the  same  calm  cheer- 
fulness as  if  he  had  b^en  setting  out  upon  a  journey  with 
the  prospect  of  a  speedy  re-union  with  those  he  loved.  A 
little  before  midnight,  being  informed  that  the  physician 
was  gone,  he  said  faintly  "  and  I  am  going  also,  but  I  will 
His  death,  closc  my  cyclids  myself."  He  did  so,  and  breathed  no  more. 
Thus,  in  the  sixty-sixth  year  of  his  age,  he  piously  closed  a 
career  long  eminently  prosperous — at  last  deeply  disastrous. 
Who  can  tell  whether  he  would  have  made  so  good  an  end 
if  cut  off  without  having  experienced  any  reverse  ? 

—  **  to  add  greater  honours  to  his  age 
Than  man  could  give  him,  he  died  fearing  God.** 

He  had  constructed  a  family  vault  in  the  chnrdi  of 
Shirboum  in  Oxfordshire,  and  there  he  lies  interred  wiUioat 
tnonument  or  epitaph. 
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The  subject  of  tliis  memoir  is  a  striking  instance  of  the    9^^?: 
scope  afforded  by  our  constitution  to  talent  and  energy.     He 


was  not  suddenly  elevated  by  the  caprice  of  a  despot  from  His  rise 
a  servile  condition  to  rule  the  state.  The  possibility  of  *"^^^''*' 
such  a  promotion  shows  an  arbitrary  form  of  government, 
and  a  barbarous  state  of  society.  The  power  of  rising  to 
distinction  in  a  free  country  ought  to  be  by  the  possession  of 
useful  qualities,  and  the  performance  of  public  services. 
The  government  that  employs  and  rewards  the  meritorious 
aspirant,  ought  merely  to  ratify  the  opinion  of  his  fellow- 
citizens,  and  to  carry  into  effect  the  wishes  of  an  enlightened 
community.  Parker  got  on  in  the  world  first  by  diligence 
in  his  father's  little  oflSce  at  Leake,  and  rendering  services 
to  the  wealthy  manufacturer  who  translated  him  to  Derby ; 
— then  by  showing  himself  superior  in  intelligence  and  ac- 
tivity to  the  other  attorneys  of  that  place  ; — then  by  being 
the  greatest  winner  of  verdicts  of  all  the  barristers  on  the 
Midland  Circuit; — then  by  proving  the  most  formidable 
opponent  which  Westminster  Hall  could  supply  to  oppressive 
prosecutions  of  the  press  by  the  Attorney-General; — then 
by  becoming  in  the  House  of  Commons  a  most  efficient 
member  of  the  great  party  to  which  he  attached  himself;  — 
then  by  gaining  the  chief  glory  in  a  great  parliamentary 
prosecution,  having  for  his  competitors  the  most  eminent 
lawyers  and  statesmen  of  the  day  ;  —  then  by  being  acknow- 
ledged equal  as  a  Judge  to  those  who  had  filled  with  the 
greatest  applause  the  highest  judicial  stations;  —  then  by 
taking  a  leading  part  in  the  Upper  House  of  Parliament, 
when  he  was  elevated  to  the  peerage ; — and  finally,  by  making 
it  appear  for  the  interest  of  the  Sovereign  on  the  throne  to 
place  him  in  the  highest  civil  office  which  a  subject  could 
hold  —  at  a  time  when  he  had  established  such  a  repu- 
tation vrith  all  ranks,  that  his  promotion  caused  general 
joy. 

He  achieved  greatness;  but  for  solid  glory  he  wanted  a  Avarice 
contempt  of  riches,  a  love  of  literature,  and  a  desire  of  im-    "  *°^ 
proving  the  institutions  of  his  country.  He  could  occasionally 
part  witii  money  for  charitable  purposes,  but  beyond  the 
laudable  desire  of  providing  decently  for  his  family  he  cer- 
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tainly  displayed  an  inordinate  desire  to  accumukie  wealth, 
and  this  was  the  remote  cause  of  his  downfalL 

While  Somers,  and  Harcourt,  and  Cowper  were  familiar 
with  the  greatest  contemporary  poets,  and  are  immortalised 
in  their  verses,  Macclesfield  preferred  the  conversation  of 
Judges  and  Serjeants,  and  his  name  is  to  be  found  in  doggrd 
ballads,  recording  his  disgrace.  He  had  a  noble  opportunity 
of  serving  the  state  and  enhancing  his  own  fame  by  law 
reforms  which  were  loudly  demanded ;  but  in  neither  House 
of  parlian^nt  did  he  ever  introduce  any  measure  to  supply 
a  defect  or  to  correct  an  abuse  in  the  administration  of 
justice,  and  for  his  personal  advantage  he  aggravated  cry- 
ing evils,  which  in  his  time  had  brought  such  obloquy  oa 
the  Court  of  Chancery  that  suitors  were  said  to  be  "in- 
veigled and  delayed  there  that  they  might  be  plundered.'' 

As  a  politician  he  deserves  unqualified  pr^se,  for  he  was 
the  steady,  zealous,  and  consistent  friend  of  civil  and  re- 
ligious liberty.  I  am  afrtdd  he  intrigued  with  the  Hano- 
verian party  against  Lord  Cowper ;  but  when  he  had  gsuned  his 
object,  and  was  placed  on  the  woolsack,  notwithstanding  the 
grants  of  money  and  honours  for  which  he  struggled,  I  know 
not  that  he  said  or  did  any  thing  at  variance  with  his  former 
principles  or  professions.  On  one  occasion  it  should  be  men- 
tioned that  he  appears  in  favourable  contrast  with  his  prede- 
cessor, for  he  warmly  supported  the  government  bill  for 
placing  churchmen  and  dissenters  on  an  equal  footing  with 
respect  to  civil  rights,  while  Lord  Cowper  defended  the 
Test  and  Corporation  Acts,  and  was  the  means  of  their 
being  continued  on  the  statute  book  for  a  century. 

He  despised  authorship,  and  not  only  never  contributed  a 
paper  to  the  "  Tatler"  or  "  Spectator,"  but  never  even  wrote 
a  political  pamphlet  in  an  age  when  almost  every  one  en- 
gaged in  party  strife  sought  to  influence  public  opinion 
by  pamphleteering,  —  daily  newspapers  not  being  yet  esta- 
blished, and  the  publication  of  parliamentary  debates  being 
not  only  forbidden  but  prevented.  As  far  as  we  know,  he 
did  not  even  keep  a  Diary,  like  Lord  Cowper  and  Lord 
King.     His  autobiography    would    have  been  one  of  the 
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most  curious  ever  given  to  the  world,  both  in  his  rise  and     chap. 
inhisfalL  ^^x^^- 

One  publication  was  imputed  to  him  while  he  held  the  Publication 
Great  Seal — but  not  on  sufficient  grounds — ^*A  Memo-' imputed  to 
rial  relating  to  the  Universities," — the  author  of  which  sets  clJfieid'for 
up  for  a  great  reformer  of  academical  education  —  with  a  improving 
vie^r  less  to  scholarship  than  to  cure  the  Heads  of  Houses  sitUs. 
and  Fellows  of  the  Jacobitism  by  which  they  were  almost  all 
sapposed  to  be  then  tainted.     According  to  his  plan  they 
were  to  be  appointed  by  the  great  officers  of  state  and  some 
bishops,  and  were  to  be  enticed  into  the  world  by  a  liberal 
dispensation  with  their  residence  in  college.      He  likewise 
recommended,  after  the  model  of  the  Scotch  Universities,  pro- 
fessorships of  logic,  moral  philosophy,  experimental  philosophy, 
and  chemistry,  which  all  the  students  should  be  compelled  to 
attend.     Thus  were  those  seats  of  learning  to  be  made  more 
useful  to  the  nation,  and  the  men  who  frequented  them  were 
to  become  better  affected  to  their  King  and  country. 

Although  Lord  Macclesfield  had  no   relish  for  literary 
society,  and  was  never  admitted  of  the  Kit-Cat,  looking  with 
far  more  admiration  on  nisi  prius  leaders  and  equity  draughts- 
men than  on  the  wits  at  Button's, — to  comply  with  the  fashion  Praise  of 
of  the  age,  he  rather  affected  the  reputation  of  being  a  pa-  ciesfieid  by" 
tron  of  literature.     We  have  seen  that,  at  the  request  of  Hughes. 
Lord  Cowper,  he  retained  Hughes  in  his  employment  as  one 
of  his  secretaries,  and  he  showed  him  further  kindness  —  for 
which  he  was  thus  on  his  birth-day  saluted  by  the  poet : 

**  Not  hit  July,  Uio*  plenty  clothe  bis  fields, 

Tho*  golden  suns  make  all  his  mornings  smile, 
Can  boast  of  aught  that  such  a  triumph  yields 
As  that  he  gave  a  Parker  to  our  isle. 

**  Hail,  happy  month  1  secure  of  lasting  fame ! 
Doubly  distinguish'd  thro'  the  circling  year ; 
In  Rome  a  hero  gave  thee  first  thy  name, 
A  patriot*s  birth  makes  thee  to  Britain  dear." 

The  very  learned  Zachary  Pearce,  when  wholly  unknown  i-«rd  iviac- 
beyond  the  walls  of  his  college,  dedicated  to  Lord  Maccles-  p^ronagc 
field,  when  Chief  Justice  of  the  King's  Bench,  an  edition  of  ^  Zachary 

Pearce. 

*^  Cicero  de  Oratore,"  displaying  much  learning  and  ability, 
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and  by  his  recommendation  rose  sucoessiyely  from  aPdlow  of 
Trinity,  to  be  Chaplain  to  the  Lord  Chancellor,  Bector  of 
St  Martin's  in  the  Fields,  Chaplain  to  his  Miyesty  and 
Bishop  of  Rochester.  Indeed  Lord  Maccle^eld's  distri- 
bution  of  church  patronage  is  represented  as  always  die* 
interested  and  ju^cious. 

He  is  placed  in  a  very  amiable  point  of  view  by  the  fol- 
lowing letter  written  by  him  after  his  fall  to  his  successor, 
Lord  Chancellor  King,  in  favour  of  his  old  school-fellow, 
Tom  Withers: 

"  My  Lord, 
"  I  have  received  a  letter  from  one  Thomas  Withers,  of 
Newport,  in  Shropshire,  to  desire  your  Lordship  to  appoint 
him  master  of  the  English  school  in  that  town,  in  the  room 
of  Thomas  Sambrook,  lately  deceased.  At  his  request  I  for- 
merly obtained  the  place  of  my  Lord  Chancellor  Cowper,  for 
this  Thomas  Sambrook,  who  was  his  nephew ;  but  he  him- 
self is  now  fallen  into  misfortunes,  and  begs  the  place  for 
himself.  And  indeed  he  deserves  much  better.  He  was  my 
school-fellow,  and  in  the  same  form  with  me,  in  the  Latin 
school,  and  was  a  very  good  scholar,  and  went  quite  through 
the  school ;  but  his  father  not  being  able  to  send  him  to  the 
university,  nor  to  get  the  assistance  of  friends  for  that  pur- 
pose, took  him  to  his  own  trade,  which  was  that  of  a  shoe^ 
maker,  wherein  he  succeeded  very  well,  and  had  the  general 
esteem  of  the  neighbouring  gentlemen,  and  was  a  great 
favourite  of  the  late  Lord  Bradford,  who,  if  living,  would  have 
saved  your  Lordship  this  trouble.  Just  before  I  was  made 
Chancellor  I  lay  at  Newport,  and  sending  for  the  Master 
who  had  been  usher  when  I  was  at  the  school,  he  told  me  of 
Tom  Withers  my  old  school-fellow,  who  was  then  in  good 
circumstances,  and  gave  me  an  extraordinary  good  character 
of  him  in  all  respects.  I  sent  for  him,  and  found  he  retained 
pretty  well  his  Greek  and  Latin,  though  he  made  no  show  in 
conversation  of  either.  He  has  since  his  misfortunes  offi-. 
ciated  sometimes  for  his  nephew,  whose  health  did  not  permit 
him  to  attend  the  school ;  and  has  ample  certificates  of  bis 
very   good   behaviour,   which   he   (ima^ning  me  to  be  in 
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Ijondon)  tells  me  he  will  order  one  to  wait  upon  me  with',    cHAP, 
and  I  will  order  to  be  laid  before  your  Lordship  if  you  care    CXXIL 
to  be  troubled  with  them,     I  beg  pardon  for  taking  up  so  ""— ""^ 
mach  of  your  time,  but  I  think  the  case  so  compassionate, 
and  him  so  much  the  best  man  that  can  possibly  be  proposed 
for  this  place,  that  I  could  not  forbear  laying  before  your 
Lordship  some   of  these   particulars,  as  the  opportunity  I 
had  of  knowing  so  much  of  the  person. 
"  I  am  with  great  respect, 
"  My  Lord, 

"  Your  Lordship's  most  faithful 
"  and  obedient  Servant, 

"  Macclesfield."  * 

I  have  not  been  able  to  ascertain  whether  the  application 
succeeded.  It  would  have  been  pleasant  to  have  known  that 
Tom  Withers  reached  the  dignity  of  Head  Master  of  New- 
port school,  and  that  the  Ex-chancellor  visiting  him  there, 
they  both  for  a  time  forgot  all  past  misfortunes,  looking  at 
their  names  cut  out  on  the  old  desks,  and  talking  over  their 
battles  and  boyish  adventures. 

I  know  hardly  any  thing  more  of  Lord  Macclesfield  in  pri- 
vate life.  It  is  said  that  he  was  warm  in  hb  friendships,  and 
generally  accessible  and  affable.  We  read  a  good  deal  of  his 
faults  of  temper ;  his  manners  appear  to  have  been  rough, 
both  in  society  and  on  the  bench,  and  I  suspect  that  in  his 
highest  elevation  he  occasionally  forced  the  bystanders  to 
recollect  his  origin  and  his  want  of  early  education. 

He  married  Janet  daughter  and  co-heir  of  Charles  Carrier  HU  de- 
of  Wirkworth,  in  the  coimty  of  Derby,  Esq.,  and  by  her  had 
issue,  a  son  George,  who  survived  him,  and  a  daughter 
Elizabeth,  married  to  Sir  William  Heathcote.  The  second 
Earl  of  Macclesfield  was  a  celebrated  mathematician,  and 
became  President  of  the  Royal  Society.  He  it  was  that,  in 
the  year  1751,  so  ably  assisted  in  carrying  through  the  bill 
for  the  reformation  of  the  Calendarf,  which  made  the  Parkers 

*   Lord  Lovelace's  MSS. 

f  **  Lord  Macclesfield,  who  bad  the  greatest  share  in  forming  the  bill,  and  who 
b  one  of  the  greatest  mathematicians  and  astronomers  in  Europe,  spoke  after- 
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CHAP,     for  some  time  very  unpopular,  although  it  be  now  one  of  their 
'    greatest  boasts.*     The  present  respectable  representatiye  of 
the  family  is  Thomas,  the  fifth  Earl  of  Macclesfield. 


wards  with  infinite  knowledge  and  all  the  clearness  that  so  intricate  a  mattec 
could  admit  of:  but  as  his  words,  his  periods,  and  his  utterance  were  not  near 
so  good  as  mine,  the  preference  was  most  unanimously,  though  most  unjustlj, 
given  to  me."  —  Lord  ChMtUrJiMi  Letten,  ccxlvu. 

*  The  Chancellor's  grandson  some  time  afier,  standing  a  contested  election 
for  the  county  of  Oxford,  the  mob  insultingly  called  out  to  bim — **  Oifeus 
back,  you  rascal,  those  eleven  days  which  your  father  stole  from  us." 
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CHAPTER  CXXIII. 

LIFE  OP  LORD  CHANCELLOR  KING  FROM  HIS  BIRTH  TILL  HIS  AP- 
POINTMENT AS  LORD  CHIEF  JUSTICE  OF  THE  COURT  OF  COMMON 
PLEAS. 

We  now  come  to  a  Chancellor,  not  of  the  highest  genius,     CHAP, 
but  of  most  respectable  talents,  and,  what  is  of  more  con- 


sequence, of  unblemished  virtue.     Neither  the  wantonness  of  vinuous 
scandal,  nor  the  virulence  of  faction,  could  ever  invent  any  character 
thing  to  the  discredit  of  his  morals  or  of  his  principles,  and  King, 
he  descended  to  the  tomb  one  of  the  most  consistent  and 
spotless  politicians  who  have  ever  appeared  in  England. 

The  subject  of  this  memoir  was  the  son  of  a  grocer  and  His  birth. 
Salter  at  Exeter.  His  father,  though  carrying  on  a  wholesale 
and  retail  trade,  is  said  to  have  been  of  a  genteel  family,  long 
settled  at  Glastonbury,  in  Somersetshire,  and  he  was  cer- 
tainly of  good  substance  and  highly  respectable  character. 
In  religion  he  was  a  presbyterian  dissenter,  and  he  was  in- 
clined to  the  tenets  of  the  puritans.  He  had  married  a  sister 
of  John  Locke,  the  philosopher.  Peter  King,  the  only  fruit 
of  this  union,  was  born  in  the  year  1669,  but  not  being  bap- 
tised by  a  clergyman  of  the  established  church,  the  day  of 
his  birUi  is  not  ascertained  by  the  parish  register. 

The  sensible  and  worthy  tradesman  intended  that  his  son  His  ap- 
should  ^Mncrease  his  store"  by  likewise  dealing  in  figs  and  Jhip.'^^ 
hams,  and  having  given  him  a  school  education  suitable  to  this 
mode  of  life,  placed  him  while  still  a  lad  behind  the  counter. 
For  some  years  the  future  Chancellor  continued  to  serve 
customers  in  the  shop,  or  to  go  on  errands  about  the  city  of 
Exeter.     But  from  nature,  or  more  probably  from  some  un- 
known accidental  circumstances,  he  cherished  a  most  enthu- 
siastic love  of  learning,  which  disadvantages  and  difficulties 
only  served  to  inflame.     Having  exhausted  his  father's  little 
library,  consisting  chiefly  of  a  few  books  in  divinity,  for  which 
he  ever  after  retained  a  great  relish,  he  spent  all  his  pocket- 
money  and  perquisites   in  buying  treatises  on  the  profane 
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CHAP,     sciences.     He  even  contrived  to  initiate  himself  and  to  make 
'    considerable  proficiency  in  the  learned  languages,  and  this 
application  to  study  was  so  secret,  that,  in  the  language  of  one 
His  love  of  of  hb  biographers,  **  he  was  an  excellent  scholar  before  any 
one  suspected  it"    But  he  was  detected  by  his  unde  Locke, 
who  after  a  long  separation  paid  a  visit  to  his  parents,  and 
who,  astounded  at  the  progress  he  had  made  by  self-tuition, 
foresaw  that  it  would  be  vain  to  try  to  force  him  to  submit 
much  longer  to  the  drudgery  of  a  shop  or  warehouse,  and 
anticipated  his  fitness  to  succeed  in  a  learned  profession. 
He  is  sent        Instead  of  going  to  a  public  school  or  university  in  Eng- 
unci"  John  ^^^  where  his  past  occupations  would  have  been  known  and 
Locke,  to     foolishly  made  a  reproach  to  him,  by  the  kind  and  judicious 
•ity  of      '  advice  of  his  unde  he  was  sent  to  the  university  of  Leyden, 
Leyden.       rarely  frequented  by  Englishmen,  but  which  for  its  excellent 
professors,  and   for   its  cheapness,  continued   the  resort  of 
Scottish  youths  down  to  the  time  of  James  Boswell,  the 
biographer  of  Johnson.     Here  young  King  continued  some 
years,  and  addicted  himself  to  the  studies  of  the  place  with 
an  ardour  and  perseverance  of  which  there  are  few  examples. 
His  great     Besides  perfecting  himself  in  classical  lore,  he  ran  round  the 
^f  dT^'^r    ^^'^^^^  cirde  of  the  sciences  as  there  taught ;  but  theology 
was  still  his  favourite  pursuit,  and  under  a  Calvinistic  pro- 
fessor of  church  history  he  thoroughly  established  himsdf  m 
the  belief  that,  in  the  New  Testament,  and  in  the  earliest  ages 
of  Christianity,  the  words  lEirurKOTro^  and  UpeaSvrepos  were 
used  indiscriminately,  and  that  those  to  whom  the  terms  were 
applied  formed  one  and  the  same  grade  in  the  churcK    He 
was  very  orthodox  in  concurring  in  all  the  doctrine  of  the 
church  of  England,  and  did  not  consider  it  sinful  that  there 
should  be  a  separate  order  of  bishops,  but  he  preferred  the 
Genevese  model  of  church  government,  founded  on  presby- 
terian  parity,  and,  strongly  denying  the  necessity  for  episcopal 
ordination,  he  maintained  that  the  sacraments  from  the  hand) 
of  a  presbyter  ordained  by  presbyters  were  equally  efficacious 
as  if  administered  by  one  who  could  prove  his  ecdesiastical 
pedigree  through  a  succession  of  bishops  from  the  Apostles. 
He,  therefore,  warmly  supported  the  plan  which  had  been 
promised  by  Charles  H  in  his  declaration  from   Breda, — 
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which  Clarendon  for  a  tkne  pretended  to  sanction,   and     char 
which  there  had  been  a  renewed  attempt  to  carry  at  the    ^XXlli. 
Bevolution — for  a  revision  of  the  Articles  and  Liturgy  of  the  ^  ^ 
church,  whereby  presbyterians  as  well  as  episcopalians  might  m^  u  £„.' 
be  comprehended  within  her  pale.    With  this  view  he  wrote,  ^u^T  '"to 
and  on  his  return  to  this  country  published  a  most  learned  and  tution°^d' 
profound  treatise  on  the  subject,  entitled,  "  An  Enquiry  into  l>>»«>pi»ne 
the  Constitution  and  Discipline  of  the  Primitive  Church.''  mitive 
This  work  made  a  great  sensation,  passed  through  several  Church- 
editions,  and  called  forth  many  learned  and  able  answers, 
particularly  one  by  a  nonjuring  clergyman  of  the  name  of 
Sclater,  which  is  said  (I  believe  without  authority)  even  to 
have  made  a  convert  of  King  himself. 

I  know  not  that  he  ever  thought  seriously  of  going  into 
holy  orders.  If  he  did,  he  must  soon  have  perceived  that, 
to  be  recognised  by  the  Church  of  England,  he  must  sub- 
mit to  Episcopal  ordination;  for  his  treatise  did  not  a  bit 
advance  the  scheme  for  a  comprehension,  and,  on  the  con- 
trary, there  was  a  strong  inclination  by  bills  against 
"  occasional  conformity,"  and  against  "  schism,"  to  draw  a 
broader  and  more  offensive  distinction  between  churchmen 
and  dissenters. 

Locke  could  not  instil  into  his  nephew  his  own  love  for  He  studies 
medicine.     Of  the  learned  professions,  law  alone  remained,  *  ®  ^^' 
and  to  this  King  had  no  aversion,  having  with  much  satisfac- 
tion attended  at  Leyden  a  course  of  lectures  on  the  Pan- 
dects.    Accordingly,  with  the  full  approbation  of  his  uncle,  Oct  23. 
within  a  year  after  his  return  to  England,  he  was  entered  as  ^^^' 
a  student  at  the  Middle  Temple.* 

**  Moots,"  and  **  Readings,"  and  "  Exercises,"  at  the  Inns  Hisdili- 
of  Court  had  now  fallen  into  great  decay,  and  the  existing  ^^^^^' 
practice  of  pupilage  under  special  pleaders,    conveyancers, 
and  equity  draughtsmen  having  hardly  begun,  I  know  not 
by  what  appliances  a  practical  knowledge  of  the  law  was 
obtained  beyond  reading  in  chambers,  and  note-taking  in  the 


«  *•  Octobris  S3<>.  1694o.— Mr.  Petrus  King  filius  et  heres 
•pparens  Jeronimi  King  de  Civitat-Exon-gen- Admissus  est  in  I    _      _      _ 
Societatem   Medij   Templi   Spiuiliter   et   obligatur   una  cum 

Etdattp-fine 
^Books  0/ Middle  Temple, 
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CHAP,     courts  at  Westminster.     Of  King^s  habits  during  this  period 
ex XI IT.    ^f  ijjg  jjfg^  J  jjj^^^  Y^^j^  j^y^  1^  obtain  no  authentic  account; 

"""""""^  but  from  the  result,  his  devotion  to  juridical  study  must 
have  been  intense  and  unremitted.     He  was  never  supposed 
to  have  become  quite  familiar  with  Equity  practice,  but  be^ 
fore  he  had  put  on  his  gown,  he  was  allowed  to  be  a  consum- 
mate master  of  the  common  law,  having  studied  it  scienti- 
fically and  historically,  and  knowing  thoroughly  its  founda- 
tions and  its  principles,  as  well  as  the  procedure  by  which  it 
was  administered.     His  study  of  the  English  constitution, 
and  of  political  science,  on  which  at  the  same  time  he  be- 
stowed much  attentron,  was  conducted  under  the  advice  of 
his  uncle,  who  had  become  most  tenderly  attached  to  him, 
and  regarded  him  as  a  son. 
He  is  called       After  keeping  Terms  for  seveli  years,  he  was  called  to  the 
jUe^s!**^*    bar  in  Trinity  Term,  1698.  ♦     A  few  days  after  he  received 
.1698.  the  following  letter,  containing  good  wishes  and  good  advice 

from  his  kinsman :  — 

«  Oatet,  27tti  June,  —98. 

*^  Dear  Cousin  f,  -' 

Advice  «'  Your  company  here  had  been  ten  times  welcomcr  than 

Locke  to      ^^y  *^^  ^^s*  excuses  you  could  send.     But  you  may  now 

King  on       pretend  to  be  a  man  of  business,  and  there  can  be  nothing 

to  the  bar.   B^id  to  you.     I  wish  you  good  success  in  it,  and  doubt  not 

but  you  have  the  advice  of  those  who  are  better  skilled  than 

I  in  the  matter.     But  yet  I  cannot  forbear  saying  this  much 

to  you,  that  when  you  first  open  your  mouth  at  the  bar,  it 

♦  "  Ad  Parliamentu-tentu-Junij  3°.  1698<».  —  Mr.  Amory  H.  Ffloyn^  J. 
Gardmer  G%  Pyne  W.,  Nelson  IL,  Thomson  W.,  Rntter  E.,  Partridge  H^ 
Broekett  J.  Jun'..  Salkeld  W;,  Hurdis  H.,  Edwards,  H.  Jun.,  are  called  to  the 
Degree  of  the  Utter  ban- ;  Weldon,  W.  and  Nutley,  R.  ex  gratia.  King,  P. 
upon  the  reoomendaton  of  y*  the  Lord  Cbeile  Justice  Treby,  and  Clarke,  /. 
upon  the  recomendaton  of  Mr.  Baron  Leohmere,  are  also  called  to  the  mme 
Degree."-— P<wA*  cf  Middle  Temple,  On  the  dtst  of  May,  1698,  King  hid 
been  admitted  to  a  set  of  chambers  lb  Blm  Court. 

f  From  this  appellation  some  have  supposed  that  they  could  not  have  been  so 
nearly  related  as  I  hare  supposed;  but,  in  the  English  language,  ** cousin' 
means  **  any  one  collaterally  related  more  remotely  than  a  brother  or  sister," 
and  it  is  often  applied  to  a  nephew.     Thus  : 

"  Tybalt,  my  cousin  1  O  my  brother'i  child  f 
Unhappy  fight  I     Alas  the  blood  is  spilled 
Of  my  dear  cousin." 
^^  Shake. 
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dM)uld  be  in  some  easj  plain  matter  that  you  are  perfectly     CHAP, 
master  of."  ^^^^"• 


Our  young  barrister  sent  to  Gates  an  account  of  having  a.d.  1698. 
snccessfully  made  his  maiden  motion,   and  of  having  the 
prospect  of  a  little  business.     Still  he  was  cautioned  against 
presumption. 

«*  Oates,  July  3.  —98. 

**  Dear  Cousin, 
**  I  am  glad  that  you  are  so  well  entered  at  the  bar ;  it  is  Another 
my  advice  to  you  to  go  on  quietly,  and  to  speak  only  in  things  advice  to 
that  you  are  perfectly  master  of,  till  you  have  got  a  confi-  ^im  from 
dence  and  habit  of  talking  at  the  bar.     I  have  many  reasons 
for  it,  which  I  shall  discover  to  you  when  I  see  you." 

Eang  chose  the  Western  Circuit,  and  there  his  own  merits  Hb  success 
were  seconded  powerfully  by  the  dissenters,  and  the  laudable  ^^^^^0 
Devonian  disposition  to  push  forward  a  young  countryman  Circuit, 
well  qualified  to  succeed  at  the  bar.     His  success  was  rapid ; 
he  was  soon  eagerly  retained  in  causes  of  all  sorts,  particu- 
larly in  quo  warrantees  respecting  borough  elections,  which, 
till  the  Reform  Bill,  were  the  great  source  of  profit  in  the 
West ;  —  and  the   attorneys   contended   among  themselves, 
which  of  them  had  the  chief  credit  of  having  brought  him 
into  business. 

He  was  ere  long  ripe  for  the  next  step  in  the  progress  of  a  He  is  re- 
successful  lawyer — being  introduced    into    the   House  of  *"y"^^nt 
Commons.     The  Whigs,  whose  principles  he  approved  of, 
were  at  this  time  very  low.     The  Tory  reaction  had  been  so 
strong  as  to  compel  King  William  to  dismiss  Lord  Somers, 
and  to  transfer  the  Great  Seal  to  Sir  Nathan  Wright.     Ac- 
cording to  a  very  common  professional  course  followed  before 
and  since,  —  so  often  as  to  be  free  from  lasting  disgrace, — the 
ambitious  young  lawyer  should  have  ratted, — asserting  that 
his  old  friends  had  changed  their  principles,  and  were  now 
going  such  lengths  as  he  could  not  consistently  support ;  —  but 
through  good  report  and  evil  report  he  steadily  adhered  to 
the  cause  of  dvil  and  religious  liberty.     It  happened  in  his   . 
instance  that  honesty  led  to  prosperity,  and  he  was  applauded ; 
but  if  he  had  failed,  he  would  have  been  laughed  at,  and  he 
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CHAP. 
CXXIIL 

A,]>.170]» 


Urg«d  by 
liOcke  to 
prefer  his 
duties  in 
parliament 
to  profes- 
sional gain. 


Locke*s  ad- 
vice to  him 
as  a  mem- 
ber of  par- 
liament. 


would  have  seen  successful  ren^ades  enjoying  much  more  of 
general  consideration  than  himself. 

A  dissolution  of  parliament  taking  place  in  the  end  of  the 
year  1700^  he  found  that  he  should  have  little  chance  in 
attempting  to  represent  any  large  constituency,  the  pc^ular 
cry  being  "  The  Church  is  in  danger  I  Down  with  the  Dis- 
senters ;  ^  but  having  been  recommended  by  his  unde  to  the 
Whig  leaders,  he  was  elected  for  the  snug  borough  of  Be- 
realstone,  which  he  represented  in  six  parliaments,  and  which 
returned  Whig  lawyers  for  a  great  many  years. 

The  Tories  gained  an  overwhelming  majority  at  this  ge- 
neral election,  and  they  threatened  not  only  to  impeach  Lord 
Somers  and  the  late  Ministers,  but  to  repeal  the  Toleration 
Act,  and  to  revive  all  the  most  obnoxious  laws  against  the 
Dissenters.  The  session  was  to  begin  in  February,  only  a 
short  time  before  the  spring  circuit.  Locke,  anxious  that  his 
nephew  should  do  his  duty  in  parliament,  even  at  some  con- 
siderable professional  sacrifice,  thus  addressed  him:  — 

-Jan.  27.1701. 

**  Dear  Cousin, 

^^  I  am  as  positive  as  I  can  be  in  any  thing  that  you  should 
not  think  of  going  the  next  circuit.  I  do  hot  in  the  mean 
time  forget  your  calling ;  but  what  this  one  omission  may  be 
of  loss  to  you,  may  be  made  up  otherwise.  I  am  sure  there 
was  never  so  critical  a  time  when  every  honest  member  of 
parliament  ought  to  watch  his  trust,  and  that  you  will  see 
before  the  end  of  the  next  vacation.  I  therefore  expect  in 
your  next  a  positive  promise  to  stay  in  town.  I  tell  you, 
you  will  not,  you  shall  not  repent  it" 

The  young  member  seems  to  have  sent  a  becoming  answer; 
but  his  virtuous  resolution  was  strengthened  by  another 
exhortation  from  the  same  quarter. 

•Jan.  31. 1701. 

"  Dear  Cousin, 
**  Your  staying  in  town  the  next  vacation  I  look  upon  as 
resolved,  and  the  reasons  I  find  for  it  in  yoa»  own  letters, 
now  that  I  have  time  to  read  them  a  little  more  deliberately, 
I  think  sufficient  to  determine  you  should,  though.  I  say 
nothing  at  alL    Every  time  I  think  of  it  I  am  more  and  more 
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(^nfinned  in  the  opinion  that  it  is  absolutely  necessary  in  all     CHAP. 

respects^  whether  I  consider  the  public  or  your  own  private  * 

concerns,  neither  of  which  are  indifferent  to  me.  It  is  my  j^,>.  1701. 
private  thought  that  the  parliament  will  scarce  sit  even  so 
much  as  to  choose  a  Speaker  before  the  end  of  the  Term; 
but  whenever  he  is  chosen^  it  is  of  no  small  consequence 
which  side  carries  it,  if  there  be  two  nominated  or  at  least  in 
view,  as  it  is  ten  to  one  there  will  be,  especially  in  a  par- 
liament chosen  with  so  much  struggle.  Having  given  all  the 
help  possibly  you  can  in  this,  which  is  usually  a  leading 
point,  showing  the  strength  of  the  parties,  my  next  advice  to 
you  is  not  to  speak  at  all  in  the  House  for  some  time,  whatever 
fwr  opportunity  you  may  seem  to  have.  But  though  you 
keep  your  mouth  shut,  I  doubt  not  but  you  will  have  your 
eyes  open  to  see  the  temper  and  observe  the  motions  of  the 
House,  and  diligently  to  remark  the  skill  of  management, 
and  carefully  watch  the  first  and  secret  beginning  of  things, 
and  their  tendencies,  and  endeavour^  if  there  be  danger  in 
them,  to  crush  them  in  the  egg.  You  will  say,  what  can  you 
do  who  are  not  to  speak?  It  is  true  I  would  not  have  you 
^)eak  to  the  House,  but  you  may  communicate  your  light  or 
apprehensions  to  some  honest  speaker  who  may  make  use  of 
it,  for  there  have  always  been  very  able  members  who  never 
apeak,  who  yet,  by  their  penetration  and  foresight,  have  this 
way  done  as  much  service  as  any  within  those  walk ;  and 
hereby  you  will  more  recommend  yourself  when  people  shall 
obeerve  so  much  modesty  joined  with  your  parts  and  judgment, 
than  if  you  should  seem  forward  though  you  spoke  well."* 

King's  patriotic  resolve  was  farther  fortified  by  the  fol- 
;  letter:  — 


«  Gates,  7th  Feb,  —01. 

"  Dear  Cousin, 
"  I  am  glad  to  find  by  yours  of  January  30.  that  you  are  Farther  ex- 
resolved  to  stay.     Your  own  resolution,  in  case  of  unforeseen  !»?rtat>on  to 

•^  •^  him  from 


Locke  to 


*  Tb«  simplicity  of  the  philosopher  somewhat  resembles  that  of  the  Emperor 
Alexander  of  Russia,  who,  being  in  England  in  1815,  said  to  a  great  Whig 
Lord  that  •*  he  bad  admired  the  Oppositiok  as  a  valuable  part  of  the  English 
<!<Ni«titation,  but  be  thought  it  would  be  better  still  if  the  members  of  opposition 
vere  required  to  give  their  advice  to  ministers  in  private  instead  of  censuring 
flittn  in  parliament/* 
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CHAP,  acddentif  will  always  be  in  your  own  power.     Or  if  you  wiD 

^_^___^  make  me  the  compliment  that  you  will  not  go  without  my  kaye, 

A.  D.  i7oi«  you  11^7  he  sure  that,  on  any  unforeseen  presring  occafflon 

prefer  hit  that  may  happen,  you  will  not  only  have  my  leave,  but  my 

duties  in  •        X  -D   ^         ^-  T  xi.-    u  -x  •   X  -^ 

parliament,  persuasiou  to  go.     But  as  tidngs  are,  I  thmk  it  your  mtaest 
to  stay," 

The  honourable  and  learned  member  for  Berealstone  ac- 
cordingly gave  up  the  spring  circuit,  which  lawyers  know 
must  have  been  a  considerable  effort  of  patriotism,  as  be 
thereby  not  only  sacrificed  present  profit,  but  hazarded  his 
professional  position.     His  stay  in  town  was  of  little  use 
with  respect  to  the  chcnce  of  a  Speaker,  for  Hariey,  the 
Tory  candidate,  was  elected  in  preference  to  Onslow,  the 
Whig,  by  a  majority  of  249  to  125. 
King's  si-         What  hints  King  ccnnmunicated  to  the  Whig  leaders  we 
House  of     know  not,  but  he  seems  literally  to  have  followed  his  uncled 
Commons,    advice,  and  never  to  have  opened  his  mouth  during  the 
whole  session,  although  there  were  such  tempting  subjects 
brought  forward  as  the  settlement  of  the  Crown  upon  the 
House  of  Hanover,  under  the  impracticable  condition,  ma- 
liciously introduced  by  the  favourers  of  the  exiled  fSEunily, 
that  no  one  holding  any  office  under  the  Crown  should  sit  in 
the  House  of  Commons ; — the  impeachment  of  Somen  and 
his  late  colleagues ;  —  and  the  quarrel  between  the  two 
Houses,  which  led  to  an  acquittal 
His «  His-       He  still  took  great  delight  in  theological  reading,  and  he 
Ap^Ues'^    now  published  "  The  History  of  the  Apostles'  Creed,  with 
Creed."        Critical  Observations  on  its  several  Articles."     Coming  out 
anonymously,  it  was  ascribed  to  several  eminent  divines,  and 
the  world  was  astonished  to  learn  that  it  was  the  production 
of  a  layman.     So  profound,  accurate,  and  orthodox  is  the 
work,  that  it  is  stUl  reconmiended  by  Bishops  to  candidatcd 
for  holy  orders. 

On  the  sudden  revolution  in  public  opinion  which  was 
produced  by  Louis  XIV. 's  recognition  of  the  Pretender,  and 
his  threatened  invasion.  Parliament  being  again, dissolved, 
King  was  reinstated  in  the  House  of  Commons  by  the  Lord 
of  Berealstone,  and  the  Whigs  now  had  a  m^ority. 

King  still  for  some  time  remained  silent  in  the  House, 
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but  he  was  diligent  in  hia  attendance;  and  there  being  no  chap. 
Times  or  Morning  Chronicle  in  existence,  he  almost  daily  -^^^^^^ 
sent  an  account  of  the  proceedings  to  Oates  for  the  use  of  j^.,>.  1702. 
his  kinsman,  who  still  took  a  very  lively  interest  in  public  King's  ac- 
affiurs.     The  Reports  he  furnished  are  not  so  full  or  inte-  S^"?^"  ^^ 

•    1      iL  1  IT  .  ^  Locke  of 

restmg  as  might  have  been  expected*     I  copy  a  specimen  of  proceedings 
them :  —  "*  p*^*'*" 

ment. 
^  17th  Feb.  1702. 

"  This  day  was  expected  to  be  the  greatest  day  of  this 
Parliament,  the  business  thereof  being  to  consider  of  the 
rights  and  privileges  of  the  House  of  Commons.  Mr.  Finch 
moved  first,  and  he  proposed  the  first  question,  which  was 
assented  to  without  any  division,  as  were  likewise  two  others, 
which  were  — 

^*  1.  That  to  assert  that  the  House  of  Commons  was  not 
the  representative  of  all  the  people  of  England,  was  sub- 
versive of  the  constitution  of  the  House  of  Commons. 

^^  2.  The  same  as  to  asserting  that  the  House  of  Commons 
had  not  power  to  imprison  others  besides  their  own  members. 

^*  3.  The  same  as  to  libels  on  the  House  of  Commons. 

"  A  4th  question  proposed  was,  that  reflecting  on  the 
House  of  Commons,  and  praying  a  dissolution  of  the  Par- 
liament, were  tending  to  sedition,  &c  That  was  opposed 
with  courage  and  heat,  so  that  the  gentlemen  who  were  for 
it  moved  to  leave  out  the  latter  words  about  praying  the 
dissolution  of  the  Parliament:  upon  which  a  motion  was 
made  to  leave  the  Chair,  and  therefore  the  Speaker  took  the 
Chair  and  adjourned  ;  by  which  means  all  the  business  of  the 
Committee  is  fallen  to  the  ground,  and  is  as  if  it  never 
were  —  which  is  very  great  mortification  to  some  people, 
though  not  to 

"  Your  most  affectionate 

"  Cousin  and  Serv*, 

"  P.  King.* 

On  another  occasion,  describing  the  debate  on  the  first  day  Nov.  9. 
of  the  session,  after  giving  a  sketch  of  the  Queen^s  speech,  ^^^* 

*  This  debate  is  never  numbered   or  referred  to  in  the  **  Parliamentary 
History." 
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CHAP,     he  says :  —  **  Sir  R  S r  was  only  for  a  general  address  of 

CXXIII.  thanks,  and  not  to  thank  particukriy  till  the  House  had 
first  considered  the  particular  matters  of  the  speech.  But  it 
was  carried  with  a  swing  to  thank  her  Majesty  particularly 
f(Mr  all  those  things  mentioned  in  her  speech^  and  to  assure 
her  that  we  will  stand  by,  support,  and  maintain  all  her 
alliances  already  made  or  to  be  made."  * 
King's  At  last  King  made  his  maiden  speech,  which  seems  to 

maiden  |iave  been  successful ;  but  we  remun  ignorant  of  the  subject 
of  it,  and  we  should  not  have  known  that  he  had  spoken  but 
for  the  following  letter  from  his  cautious  kinsman :  — 

"  Feb.  29th,  1702. 

Locke*!  **  Dear  Cousin, — I  am  very  glad  the  ice  is  broke,  and  that 

tbrMmd**"  it  has  succeeded  so  well;  but  now  you  have  showed  the 

advice.         Housc  that  you  can  speak,  I  advise  you  to  let  them  see  you 

can  hold  your  peace,  and  let  nothing  but  some  point  of  law, 

which  you  are  perfectly  clear  in,  or  the  utmost  necessity,  call 

you  up  again." 

Eling,  pleased  with  his  (Ubut,  and  considering  how  the  fame 
of  it  might  raise  him  into  a  nisi  prius  leader  in  the  West, 
was  about  to  join  the  circuit  when  he  received  the  folIowiDg ' 
admonition  from  his  uncle :  — 

«  March  3.  1702. 

"  Dear  Cousin,  —  I  imagine  by  what  you  say  of  the  circuit, 
that  you  have  not  duly  considered  the  state  in  which  we  are 
now  placed.  Pray  reflect  upon  it  well,  and  then  tell  me 
whether  you  can  think  of  being  a  week  together  absent  from 
your  trust  in  parliament,  till  you  see  the  main  point  settled, 
and  the  kingdom  in  a  posture  of  defence  agcunst  the  ruin  that 
threatens  it.  The  reason  why  I  pressed  you  to  stay  in  town 
was,  to  give  the  world  a  testimony  how  much  you  preferred 
the  public  to  your  private  interest,  and  how  true  you  were 
to  any  trust  you  undertook ;  this  is  no  small  character,  nor 
of  small  advantage  to  a  man  coming  into  the  world.  Be- 
sides, I  thought  it  no  good  husbandry  for  a  man  to  get  a 
few  fees  on  circuit,   and  lose  Westminster  HalL    For  I 

*  This  is  a  fuller  account  of  the  debate  than  in  the  *<  Parlianientary  Htstorr." 
See  vol.  vi.  151. 
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airare  you  Westminster  Hall  Is  at  stake,  and  I  wonder  tow     chap. 
any  one  of  the  House  can  sleep  till  he  sees  England  in  ft 
better  state  of  defence,  and  how. he  can  talk  of  anything:  ^^^.1703. 
else  till  that  is  done.'' 

At  this  time  aU  seemed  prosperous  with  the  Whigs,  and  Kiiig*8  at- 
the  appointment  of  a  new  ministry  was  every  day  expected,  p*"^^*^^ 
King's  friends  thinking  that  he  had  fair  pretensions  to  the  Looke  to 
office  of  Solicitor  General:  but  his  hopes  and  those  of  his  London, 
party  seemed  blasted  for  ever  by  the  death  of  William  III.,  March  a. 
and  the  triumphant  accession  of  the  Tories  to  power  under  1702. 
Queen  Anne. 

King  continued  in  parliament,  but  almost  abjured  po- 
litics, and  devoted  himself  to  his  profession— steadily  ad** 
vancing  to  the  top  of  it. 

In  the  following  year  he  earnestly  attempted  to  prevail  on 
lus  kinsman  to  revisit  the  metropolis,  thinking  that  a  sight  of 
his  old  friends  would  revive  him,  and  received  the  following 
answer :  — 

**  April  30th,  1708. 

"  In  your  last  you  seemed  desirous  of  my  coming  to  town ; 
I  have  many  reasons  to  desire  to  be  there,  but  I  doubt 
whether  ever  I  shall  see  it  again.  Take  not  this  for  a  splenetic 
thought;  I  thank  God  I  have  no  melancholy  on  that  account. 
But  I  cannot  but  feel  what  I  feel ;  my  shortness  of  breath  is 
80  far  from  being  relieved  by  the  renewing  season  of  the  year 
as  it  used  to  be,  that  it  sensibly  encreases  upon  me*  I  have 
several  things  to  talk  to  you  of,  and  some  of  present  concern-* 
ment  to  yourself,  and  I  know  not  whether  this  may  not  be 
my  last  time  of  seeing  you.  I  shaU  not  die  the  sooner  for 
having  cast  up  my  reckoning,  and  judging  as  impartially  of 
my  state  as  I  can.  I  hope  I  shall  not  live  one  jot  the  less 
^heerfiilly  the  time  that  I  am  here,  nor  neglect  any  of  the 
offices  of  life  whilst  I  have  it ;  for  whether  it  be  a  month  or 
a  year,  or  seven  years  longer,  the  longest  any  one  out  of 
kindness  or  compliment  can  propose  to  me,  is  so  near  nothing 
when  considered  in  respect  of  eternity,  that  if  the  sight 
of  death  can  put  an  end  to  the  comforts  of  life,  it  is  always 
near  enough,  especially  to  one  of  my  age,  to  have  no  satisfac- 
tion in  living." 

VOL.  IV.  P  P 
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CHAP.        KiQ^B  viittB  were  now  mom  freqaent  to  hb  ancle,  at  what- 
/ ^  ever  aaorifice,  wid  he  had  the  unspeakable  aatia&ction  of  pro- 
longing the  old  man's  daje  by  his  kindness,  and  rendering 
them  more  comfortable. 
King  ID  Yi^Q  must  now  take  a  glance  at  our  hero  playing  the  part 

of  a  lover.  Having  reached  his  thirty-fourth  year,  he  either 
felt  the  tender  passion,  or  he  prudentially  resolved  to  form  a 
respectable  matrimonial  connection.  The  object  of  his  choioe 
was  Anne,  the  daughter  of  Richard  Seyes,  Esquire,  of 
Boverton,  in  Glamorganshire,  deceased.  The  young  lady, 
beautiful  and  accomplished,  possessed  a  very  slender  fortunSi 
but  she  had  great  expectations  from  a  muden  aunt  who  had 
brought  her  up.  King,  upon  this  occaaon,  consulted  Locke 
as  a  father,  and  appears  to  have  received  from  him  some  very 
prudent  counsel,  —  as  we  may  conjecture  from  the  following 
reply :  ---* 

«<13A  JuDe»lT03. 

King  to  '^  I  thank  you  for  your  last  letter,  and  the  several  kmd 

^^K*  ""^r .    hints  in  it.    I  believe  the  aimt  will  not  come  under  any  lecal 

courtship,     obligation  for  futurity,  but  she  promiseth  welL     As  to  the 

young  lady,  she  hath  wit  and  sense,  and  will,  I  believe,  be 

very  easy  in  all  those  thinga  you  mention.** 

The  courtship  proceeded ;  but  from  a  difficulty  about  set- 
tlements, or  some  other  cause  not  explained  to  us,  it  was 
not  brought  to  a  happy  conclusion  till  the  long  vacation  in 
the  following  year.  Meanwhile,  Locke,  thinking  that  his  last 
hour  was  at  hand,  wrote  the  following  letter  to  his  nephew:— 

«June  1st,  1704. 

Locke,  "  I  remember  it  is  the  end  of  a  term,  a  busy  time  with 

K:^g/*^  yoi^  and  you  intend  to  be  here  speedily,  which  is  better  than 
sends  for      writing  at  a  distance.    Pray  be  sure  to  order  your  iiiatters  so 
'"^'  as  to  spend  all  the  next  week  with  me  ;  as  far  as  I  can  im- 

partially guess,  it  will  be  the  last  week  I  am  ever  like  to  have 
with  you ;  for,  if  I  mistake  not,  I  have  very  little  time  left  in 
the  world.  This  comfortable,  and  to  me  usually  restorative, 
season  of  the  year,  has  no  effect  upon  me  for  the  betters  on 
the  contrary,  all  appearances  concur  to  warn  me  that  the  dis- 
solution of  this  cottage  is  not  far  off.     Refuse  not  therefore 
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to  help  me  to  pasa  8ome  of  the  last  hcmrB  of  my  life  as  easily    chap. 

a9  may  be,  in  the  conversation  of  one  who  is  not  only  the  ^^ ^ 

nearest)  but  the  dearest  to  me,  of  any  man  in  the  world.  I 
have  a  great  many  things  to  talk  with  you,  which  I  can  taU; 
to  nobody  else  about.  I  therefore  desire  you  again  deny  not 
this  to  my  affection.  I  know  nothing  at  such  a  time  so 
defflrable  and  so  useful  as  the  conversation  of  a  friend  one 
bves  and  relies  on." 

King,   as   may   be    supposed,   instantly  posted  down  to  Locke's 
Oates,  and  did  every  thing  to  soothe  the  wifferer  which  could  '®*^*^^®'y- 
be  done  by  a  pious  son  for  a  revered  parent.     His  attentions 
proved  sueoessful,  and  warm  weather  following,  Locke  had  a 
wonderful  revival,    and  was  freer  from  pain  than  he  had 
been  for  years  past. 

.  King's  affair  of  the  heart  now  took  an  auspicious  turn,  and  King's 
it  was  agreed  that  after  the  summer  circuit  he  should  b^  marriage, 
united  to  the  object  of  his  affections.  This  news  gave  great 
delight  to  the  philosopher,  and  his  conduct  on  the  Decagon 
places  him  in  the  most  amiable  point  of  view,  forcing  us  to 
lore  him  as  much  as  to  admire  and  to  reverence  him.  Though 
conscious  that  when  the  severe  season  returned  he  could  not 
long  encounter  his  maladies,  he  took  an  unabated  interest  in 
the  pursuits  of  his  friends,  and  he  was  devotedly  anxious  to 
contribute  to  their  happiness.  He  could  not  move  from 
home,  but  he  insisted  on  an  immediate  visit  from  the  new- 
married  pair, — and  on  their  wedding-day  thus  wrote  the  author 
of  the  Essay  on  the  Human  Understanding,  the  Analysis  of 
Ae  Principles  of  Free  Government,  the  Apostle  of  Toleration, 
the  first  intelligent  Advocate  of  useful  Education,  the  Founder 
xrf  Free  Trade  in  England :  — 

•«  Gates,  16th  Sept.  —04. 

"  Dear  Cousin, 

**  I  am  just  rose  from  dinner,  where  the  bride  and  bride-  Locke's 
groom's  health  was  heartily  drank,  again  and  again,  with  tionTfor 
wishes  that  this  day  may  be  the  beginning  of  a  very  happy  '^eiving  a 
8fe  to  them  both.     We  hope  we  have  hit  the  time  right ;  if  King  and 
not,  it  is  your  fault  who  have  misled  us.  ^^^  *^"^®* 

**  I  desire  you  to  bring  me  down  twenty  guineas.     The 

p  p  2 
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CHAP,  wooden  standish^  and  the  Turkish  travels  of  the  Exeter  man^ 
cxxnr.  I  know  you  will  not  forget  But  there  are  other  things  of 
more  importance  on  this  occasion^  which  you  ought  not  to 
omit^  viz. :  — 

**  4  dried  neats'  tongues. 

"  12  Partriges  that  are  fresh^  and  will  bear  the  carriage, 
and  win  keep  a  day  after  they  are  here. 

^^  4  Pheasants.  The  same  I  said  of  the  partriges  I  say  of 
the  pheasants. 

*^4  Turkey  poults  ready  larded,  if  they  be  not  out  of 
season. 

"  4  Fresh  Abum  Babbits,  if  they  are  to  be  got. 

**  Plovers,  or  woodcocks,  or  snipes,  or  whatever  else  is  good 
to  be  got  at  the  poulterer's,  except  ordinary  tame  fowls. 

**  12  Chichester  male  lobsters,  if  they  can  be  got  alive— 
if  not,  6  dead  ones  that  are  sweet. 

**  2  laJrge  Crabs  that  are  fresh. 

'*  Crawfish  and  Prawns,  if  they  are  to  be  got 

**  A  double  barrel  of  the  best  Colchester  oysters. 

"  I  have  writ  to  John  Gray  to  ofier  you  his  service.  He 
was  bred  up  in  my  old  Lord  Shaftesbury's  kitchen,  and  wa^ 
my  Lady  Dowager's  cook.  I  got  him  to  be  messenger  to  the 
Council  of  Trade  and  Plantations,  and  have  often  employed 
him  when  I  have  had  occasion  in  matters  of  this  nature,  when 
I  have  found  him  diligent  and  usefuL 

"  I  desire  you  also  to  lay  out  between  20  and  30  shillings 
in  dried  sweet-meats  of  several  kinds,  such  as  some  womaA 
skilful  in  those  matters  shall  choose  as  fit  and  fashionable 
(excepting  orange  and  lemon  peel  candied,  of  which  we  aie 
provided).  Let  them  be  good  of  the  kind,  and  do  not  bt 
sparing  in  the  cost,  but  rather  exceed  30  shillings. 

**  These  things  you  must  take  care  to  bring  dorwn  with 
you,  that  I  may,  on  this  short  warning,  have  somednng  to 
entertain  your  friends,  and  may  not  be  out  of  oountenanoi 
while  they  are  here.  If  there  be  anything  fjbat  yon  otjii 
find  your  wife  loves,  be  sure  that  provision  be  made  of 
that,  and  plentifully,  whether  I  have  mentioned  it  or  no. 

*«  Pray  let  there  be  a  pound  of  Pistachios,  and  ^me  China 
oranges,  if  there  be  any  come  in." 
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In,  his  afTectionate  zeal  that  the  feast  might  pass  off  aus-     CHAP, 
piciously,  on  the  following  day  he  again  addressed  the  bride-    ^^^^^^' 
groom :  — 

•*  Omtes,  17  th  Sept  —04. 

'^  Dear  Cousin^ 
♦*  Though  I  writ  to  you  yesterday,  yet  understanding  by 
yours  of  the  10th,  that  the  business  is  complete,  at  which  I 
rejoice,  I  cannot  forbear  to  write  to  you  to-day  to  wish  you 
and  my  cousin,  your  wife,  joy,  to  whom,  pray  give  my  hearty 
service,  I  expected  no  more  in  your  letter  than  you  writ. 
It  was  enough  for  a  man  on  his  wedding-day ;  and  therefore 
I  hope,  though  you  say  nothing  that  you  have  prepared  my 
present  of  a  toilet  furniture  for  my  cousin,  your  wife,  and 
will  give  it  her  from  me  before  you  come  out  of  town ;  else 
I  shall  complain  to  her  of  you  when  I  see  her/'  [He  then 
proceeds  with  a  great  many  minute  directions  as  to  the  pro- 
visions —  the  choosing  of  them,  the  packing  of  them  —  a 
statement  that  they  would  be  eight  at  table,  and  a  hope  that 
John  Gray  would  be  able  to  make  a  bill  of  fare,  concluding 
with  these  kind  words,]  "  I  shall  be  glad  to  bid  you  and  my 
cousin,  your  wife,  joy  myself,  and  am 

"  Your  most  affectionate  Cousin,  and 

"humble  Servant, 

"  John  Locke." 

John  Gray  performed  his  part  to  admiration,  showing  that  Their  visit 
he  had  served  under  a  great  master  in  the  sqavoir  vivre.     The  *°  Lo^l^e- 
philosopher  himself  could  taste  little  beyond  a  crust  of  bread 
and  a  cup  of  water,  but  he  was  the  most  cheerful  of  the 
party,  and  felt  true  happiness  in  making  others  happy. 

The  wedding-party  had  scarcely  left  him,  when  the  His  last  ilU 
cold  weather  returning,  his  asthma  and  his  other  complaints 
were  worse  than  they  had  ever  been,  and  he  knew  that  cer- 
tainly his  hour  was  come.  But  in  the  consciousness  of  a  well* 
^pent  life,  and  far  more  in  the  firm  faith  of  the  great  truths 
of  the  gospel,  his  serenity  was  unclouded :  He  had  before 
executed  his  will,  leaving  King  the  bulk  of  his  property, 
and  tow  he  wrote  to  him  the  following  letter,  more  fully 
to  explain  his  wishes,  and  to  bid  him  a  last  farewell :  — 

t  r  3 
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Digitized  by 


Google 


582 


KEIGN   OF   QUEEN  ANNK. 


CHAP. 
CXXIII. 

Ix>cke'9 
fitrewell 
letter  to 
King. 


»  Oales,  4tli  Oct.  1704. 

"  That  you  will  faithfully  execute  all  that  you  find  in  my 
will,  I  cannot  doubt,  my  dear  cousin.  Nor  can  I  less  depend 
upon  your  following  my  directions,  and  complying  with  my 
desires  in  things  not  fit  to  be  put  into  so  i^emn  and  public  a 
writing, 

"  You  will  find  amongst  my  papers  sereral  subjects  pro* 
posed  to  my  thoughts,  which  are  very  little  more  than  extem- 
pore views  laid  down  in  sudden  and  imperfect  draughts,  which, 
though  intended  to  be  revised,  and  farther  looked  into  after- 
wards, yet,  by  the  intervention  of  business,  or  preferable  in- 
quiries, happened  to  be  thrust  aside  and  so  lay  neglected,  and 
sometimes  quite  forgotten.  Some  of  them,  indeed,  did  engage 
my  thoughts  at  such  a  time  of  leisure,  and  in  such  a  temper 
of  mind,  that  I  laid  them  not  wholly  by  upon  the  first  inter- 
ruption, but  took  them  in  hand  again  as  occasion  served,  and 
went  on  in  pursuance  of  my  first  design  till  I  had  satisfied 
myself  in  the  inquiry  I  at  first  proposed.  Of  this  kind  is,  1. 
my  dbcourse,  *  Of  seeing  all  things  in  God.' "  2.  My  ^ 
course  ^  Of  Miracles."  3.  My  **  Conduct  of  the  Under- 
standing." 4.  Papers  inscribed  "  Physica."  6.  My  "  Com- 
mentaries upon  the  Epistle  of  St  Paul."  (After  directions 
respecting  their  publication,  the  management  of  his  afl^rs, 
and  the  payment  of  his  legacies,  he  concludes,  in  a  tone 
of  great  tenderiiess : )  —  ^^Eemember  it  is  my  earnest 
request  to  you  to  take  care  of  the  youngest  son  of  Sir  Francis 
and  Lady  Masham,  in  all  his  conoems,  as  if  he  were  your 
brother.  He  has  never  failed  to  pay  me  all  the  respect,  and 
do  me  all  the  good  offices  he  was  o^ble  of  performing,  with 
all  manner  of  cheerfulness  and  delight,  so  tiiat  I  cannot  ac- 
knowledge it  too  much.  I  must  therefore  desire  you,  and 
leave  it  as  a  charge  upon  you,  to  help  me  to  do  it  when  lam 
gone.  Take  care  to  make  him  a  good,  an  honest,  and  an  up- 
right man.  I  have  left  my  directions  with  him,  to  follow 
your  advice,  and  I  know  he  will  do  it,  for  he  never  refused 
to  do  what  I  told  him  was  fit.  K  he  had  been  my  own  son 
he  could  not  have  been  more  careful  to  please  and  observe  me. 

"  I  wish  you  all  manner  of  prosperity  in  this  world,  and 
the  everlasting  happiness  of  the  world  to  come.     Thatllored 
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yon,  I  think  you  are  convinced.     God  send  us  a  happy  meet-     CHAP, 
ing  in  the  resurrection  of  the  just !  Adieu  I  cxxiu. 

«  John  Lockb.'' 

King,  on  the  receipt  of  this  lettei;,  left  his  bride  in  the  ^J^J"^ 
West  of  England,  and  arrived  at  Gates  in  time  to  see  how  a 
Christian  should  die.  Having  been  present  when  the  last 
marks  of  respect  were  piud  to  the  remains  of  his  illustrious 
kinsman,  he  got  possession  under  his  will  of  his  property, 
and  his  MSS.9  and  he  most  scrupulously  fulfilled  all  his  be^ 
<)ue8td  and  all  his  wishes,  feeling  himself,  and  transmitting  to 
his  posterity,  the  most  profound  veneration  for  the  memory  of 
the  deceased,^  Indeed,  this  relationship  is,  and  I  believe  is  felt 
to  be,  a  greater  honour  to  them  than  if  the  Chancellor  had  been 
the  son  of  a  Duke,  or  a  Knight  of  the  Garter.     The  late 

*   On  UiU  occasion  h«  wrote  the  following  letter  to  his  cousin,  Mr.  Peter 
Stratton,  of  Bristol,  son  of  his  aunt,  Elizabeth   Locke,  the  philosopher's  other 


**  Cousin,  London,  November  4. 1704. 

^  This  is  principally  to  acquaint  you  that  Mr.  Locke  died  last  Saturday.  By 
his  will  he  has  made  me  executor,  and  given  several  legacies,  to  the  value  of 
mbove  4500L  Amongst  other  lecacies  he  hath  given  you  501.,  and  to  your  sister 
Ifassell  5Lt  both  which  I  am  willing  and  ready  to  pay.  He  hath  not  made  any 
tKipOflttion  of  his  lands  by  bis  will,  but  hath  suffered  them  to  descend  according 
to  the  course  of  the  law  to  his  heirs,  who  are  you  and  me ;  so  that  one  half  of 
hb  lands  do  now  belong  to  me,  and  the  other  half  to  you.  He  frequently  told 
me  in  bis  Ufetime  that  he  would  let  his  lands  go  in  this  manner,  and  believing 
that  money  would  be  more  for  your  purpose  than  land,  debired  me  to  purchase 
of  yon  your  half.  I  have  no  occasion  for  it ;  but,  seeing  he  intimated  such  a 
thing  to  me^  I  will,  if  you  please,  purchase  your  hal^  and  give  you  the  utmost 
and  full  value  for  it.  My  humble  service  to  my  cousin  your  good  wife,  to  my 
aunt,  to  our  friends  at  Sutton,  and  all  our  relations, 

«« 1  am,  Sir, 
*'  Tour  most  affectionate  Cousin  and  humble  Servant, 

"  P.  KlKO." 

There  is  extant  another  original  letter  of  Lord  King,  dated  9Sd  February, 
1694,  which  I  hope  may  satisfy  those  who  say  that  he  and  the  philosopher  could 
not  be  *'  uncle  and  nephew  **  because  they  called  each  other  **  cousin,"  for  this 
letter  to  William  Stratton,  the  husband  of  Locke's  sister,  begins,  **  Honoured 
Unde ;  **  and  thus  concludes  —  **  Do  me  the  fevour  to  present  my  service  to  all 
my  friends  with  you,  and  in  particular  to  my  aunt.  In  any  thing  wherein  I  can 
■erve  you  I  shall  be  always  ready,  and  still  endeavour  to  approve  myself  to  be 
**  Your  afTectionate  Nephew  and  Servant, 

"  PrrxR  Kivo.** 

The  above  letters  of  3d  Jan.  1698,  27  lb  Jan.  1701,  31st  Jan.  1702,  29th  Ffeb. 
1709,  SOth  April,  1706,  1st  Jan.  1704,  have  been  before  id  print  All  the 
others  I  have  selected  from  an  immense  mass  of  correspondence  between  bira 
and  Peter  King,  which  is  not  so  interesting  as  might  have  been  expected,  as  it 
gtnerally  tutns  on  matters  of  private  business. 
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CHAP.     Lord  Eling,  with  tme  piety  and  talent^  wrote  aa  adsiinUe 
^^^"^'    Life  of  the  Philowpher,  and  the  mae  oi  "LcxatE,"  b« 

becootte  a  patronymic  in  the  £unily. 
King  M  a        But  we  must  now  turn  to  the  m^nber  for  Berealstone,  in 
^;;5?J^[  the  House  of  Commons.     He  attended  dfligentiy  in  hisphce 
during  the  abort  sesuon  whidi  fdilowed  the  aooesskm  of 
Queen  Anne*    There  is  no  doubt  that  now  and  henoefortl 
he  took  an  active  part  m  debate^  but  we  know  nothing  ef 
what  he  said  on  the  particular  occasions  when  he  spoke.    He 
has  had  worse  luck  in  this  respect  than  any  ether  leader  oa 
either  side,  except  Bolingbroke.     Although  he  eat  in  p«4ia^ 
ment  the  whole  of  the  present  reign,  and  after  the  promotioa 
of  Lord  Cowper  to  the  Great  Seal,  in  1705,  was  almost 
looked  upon  as  the  leader  of  the  Whigs  in  the  Lower  House, 
Ids  name  is  not  onoe  mentioned  in  the  **  Parliamoitary  Hie*- 
tory,"  and  we  trace  his  career  in  the  House  of  CoomioiM 
only  by  casual  notices  in  contemporary  writers.     As  the  ad- 
ministraticm  became  more  and  more  Whiggish  under  Go* 
dolphin  and  Marlborough,  his  opposition  to  it  was  no  doubt 
{gradually  softened,  although  he  must  have  continued  to  fight 
many  hard  battles  agunst  the  ultra  Tory  bills,  which  fSor 
several  years  were  r^^ularly  carried  in  the  Commonsi  and 
thrown  out  in  the  Lords. 
Hbtpeecb       When  the  great  case  of  '^privilege"  arose  out  of  the 
U  "  m*  the  ^7^^^^^  election,  he  took  the  rational  course,  by  contend- 
Ayiesbury   ing  that  the  action  against  the  returning  officer  for  ma- 
liciously refusing  the  vote  of  an  elector  was  m^ntainable. 
Li  the  "  State  Trials"  there  is  preserved  some  account  of 
his  speech  on  this  occasion : — Mr.  King.  ^^  I  am  called  up  ly 
the  strange  assertion  of  the  honourable  gentleman  who  has 
just  sat  down,  that  the  right  of  electing  is  only  a  service,  and 
not  a  liberty  or  privilege.    I  desire  that  the  act  20  Car.  2. 
e.  &.  may  be  read.  [Members,  No,  no.]  It  is  an  act  to  enable 
the  inhabitants  of  the  county  palatine  of  Durham  to  send 
members  to  parliament^  and  it  recites,  that  they  bad  not 
hitherto  enjoyed  that  ^  liberty  and  privilege.'    I  may  surely 
call  that  a  *  liberty  and  privilege'  which  is  so  called  by  the 
legislature ;  and  if  it  be  a  *  liberty  and  privil^e,'  surely,  for 
the  wrongful  violation  of  it,  there  ought  to  be  a  remedy. 
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-GJendemeB  boj,  ^  this  is  a  new  action,  never  heard  of  before'    chap. 

Tme  1  this  particular  action  is  new ;  probably  because  the  

r^t  to  elect  was  never  before  so  shamefully  violated ;  but 
actioiis  oi  the  same  nature,  and  grounded  on  the  same  prin- 
cifl^s,  are  as  old  as  the  common  law  of  England.  '  £t  uU 
«adeiii  est  ratio,  idem  jus.'  Was  it  ever  heard,  tall  the  voy 
Jate  instance,  that  an  action  lay  against  an  officer  for  denyiaga 
poU  to  one  who  stood  candidate  for  the  office  of  bridge 
master?  But  the  injured  party  was  found  entitled  to  dar 
mages.  No  action  was  ever  brought,  till  16  Jae.  L,  by  a 
i^veTsioner  agunst  tenant  for  life  for  refusing  to  let  him 
^enter  to  view  waste ;  but  the  law  always  was,  that  the  rever- 
sioner had  that  right.  It  stands  upon  the  general  maxim  of 
law,  *  if  you  do  me  a  wrong,  I  must  have  a  remedy.'  It  is 
said  by  a  worthy  gentleman,  that  in  real  actions  there  are  no 
dami^^ ;  but  in  real  actions,  if  you  do  not  recover  damages, 
you  recover  the  land  itself.  [Members,  The  questian!  the 
question  f]  I  find  gentlemen  are  very  uneasy.  I  will  trouble 
you  no  farther.  [Members,  Go  on,  go  onJ\  I  agree  the 
determining  the  right  of  election  belongs  to  the  House  of 
€k>n]mons.  This  action  does  not  relate  to  any  disputed  right 
<yf  election,  but  is  brought  by  a  man  who  has  the  imques- 
tioned  privilege  of  voting  against  an  officer  for  maliciously 
refusing  his  vote."  *  I  presume  that  the  interruption  came 
irom  some  Tory  squires,  who  did  not  at  all  understand  the 
subject,  but  were  impatient  to  vote  as  they  were  ordered, 
and  to  get  off  to  the  ^*  October  Club,"  where  they  might 
drink  ^^Churdi  and  Queen,"  with,  perhaps,  a  bumper  to 
Jah£8  III., —  the  toast  of  "the  Bang  over  the  water"  not 
yet  being  invented.  The  derided  Peter,  though  so  di&- 
eourteonsly  treated  in  this  controversy,  did  not  flinch,  but 
continued  resolutely  to  resist  the  tyrannical  majority,  who 
went  on  imprisoning  phuntiffs  and  counsel,  passing  absurd 
Tesolutions  i^inst  the  Lords,  and  playing  all  manner  of 
fantastic  tricks,  till  they  were  sent  adrift  by  a  dissoluti<MU 

Although  it  did  not  suit  party  arrangements  that  King  ^*?«*' 


eminence 
at  the  bar. 


•  14  St  Tr.  7Ta 
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should  be  promoted  to  be  a  law  officer  of  the  Crown,  h^  wm 
now  at  ihe  head  of  the  bar  for  r^putatibn  and  buemees,  bemg 
tiot  only  the  acknowledged  leader  of  the  western  circuit,  but 
retained  in  all  the  great  causes  which  came  hefote  the  common 
law  courts  at  Westminster.  His  first  judicial  appointment 
was  as  Becord^  of  Glastonbury,  where  it  is  aaid  that  hie 
forefathers  had  been  settled ;  but  if  this  pleased  his  feelings, 
it  brought  him  no  emolument  and  little  eclat.  He  was  in* 
^troduced  to  the  honours  of  the  profession  by  the  City  cf 
XiondoD,  which  has  in  several  ages  corrected  the  injustice  of 
the  government  to  eminent  kwyers.  On  die  death  of  Sir 
Salothiel  Level  he  was  diected  Hecorder  of  that  gtwt  Cor^ 
poration.  Soon  after,  on  the  presentation  of  an  address  of 
congratulation  from  the  City  on  Marlborough's  bloody  vic- 
tory at  Malplaquet>  he  was  knighted  by  Queen  Anne, 
-although  she  looked  upon  him  personally  with  no  &vour,  by 
reason  oi  his  early  connection  with  the  dissenters^  and  his 
present  preference  of  the  low  church  party. 

At  the  meeting  of  the  new  parlkment  in  1708  there  was  a 
strong  indinatioQ  to  propose  ^  Peter  King  as  Speaker,  but 
another  section  of  the  Whigs  were  resolved  to  have  a  country 
gentleman  in  the  chair,  and  the  whole  party  united  in  the 
election  of  Sir  Bichard  Onslow,  that  they  might  keep  out 
the  Tory  candidate. 

When  the  trial  of  Sadieverell  came  on  Sir  Peter,  in  respect 
of  his  ecclesiastical  lore,  was  selected  to  support  the  second 
article  of  the  foolish  impeachment, — which  chs^ed  the  Doctor 
with  having  attacked  the  Toleration  Act,  by  asserting  "that 
he  is  a  false  brother  with  relation  to  God,  religion,  and  the 
church,  who  defends  toleration  and  liberty  of  conscience ;  that 
Queen  Elizabeth  was  deluded  by  Archbishop  Giindal,  a 
false  son  of  the  church,  and  a  perfidious  prelate,  to  the  tolera* 
tion  of  the  Qenevese  discipline ;  and  that  it  is  the  duty  of 
true  Christian  pastors  to  thunder  out  anathemas  agidnst  all 
who  do  not  approve  of  the  discipline  as  well  as  the  doctrines 
of  the  church  of  England."  Sir  Peter's  speech  at  the  bar  of 
the  House  of  Lords  was  very  long  and  elaborate,  but  cannot 
now  be  perused  with  much  pleasure.     He  gives  a  history  of 
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the  Refcotnation  in  England^  with  a  list  of  the  Btatutes  to  chap. 
enforce  conformity  to  the  churchy  and  in  ease  of  protestant  ^^^"^' 
diesentersk  He  Terjr  ably  defends  Archbishop  Grindal,  and 
refntes  tlie  doctrine  that  the  toleration  of  protestant  dis- 
sentetB  is  antichristian ;  but  he  utterly  fedb  in  giving  a  satis^ 
fketory  answer  to  the  Doctor^  jdea,  that  *^  no  words  spokeA 
of  an  archbishop  120  years  since  deceased  will,  in  construction 
of  law,  amount  to  a  high  crime  and  misdemeanour,''  or  in 
showing  that  the  preaching  of  intderance  and  bigotry  from 
the  pulpit  was  a  fit  subject  of  prosecution  by  the  House  of 
Commons.  Says  Sir  Peter,  in  his  peroration,  "  for  the  Doctor 
to  come  and  say  that  *  though  the  dissenters  are  tolerated  by 
act  of  parliament,  and  though  they  are  exempted  by  law 
from  penalties,  yet,  be  the  law  of  the  land  what  it  may,  let 
the  ecclesiastical  pastors  do  their  duty,  let  them  fulminate 
their  excommunications,  and  thunder  out  their  anathemas, 
and  let  the  civil  magistrate,  the  earthly  powers,  dare  to  re* 
Verse  them  if  they  can,'  I  submit  this  to  your  Lc^ships, 
whether  this  is  not  directly  infringing  the  Queen's  suj^emacy 
as  well  as  weakening  and  censuring  the  toleration — which  is 
what  he  is  charged  with  in  this  article*"*  On  a  subsequent 
day  he  replied  to  the  defence  of  the  Doctor  and  his  counsel 
on  the  second  article,  and  turned,  rather  ingeniously,  against 
them  their  argument,  that  the  Toleration  Act  could  not  alter 
the  sin  of  schism.  **  Here  is  the  force  of  the  Doctor's  argu- 
ment; *the  dissenters  were  schismatics  before  the  Act  of 
Toleration ;  as  they  were  schismatics  before,  so  they  are 
schismatics  still;  it  is  the  duty  of  all  superior  pastors  to 
thunder  out  their  anathemas  against  schismatics ;  when  they 
thunder  out  these  anathemas,  they  are  ratified  in  heaven; 
whatever  is  ratified  in  heaven  no  power  on  earth  can  reverse ; 
therefore,  though  the  dissenters  be  exempted  from  human 
penalties  by  the  Toleration  Act,  and  are  thereby  preserved 
in  the  free  exercise  of  their  religion  and  consciences,  yet, 
notwithstanding  that,  let  the  superior  pastors  do  their  duty 
and  thunder  out  their  anathemas  against  them,  and  let  any 

♦  15  St.  Tr.  134—151. 
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power  on  earth  reverse  those  anathemas.'  ELaye  we  not  hers 
an  open  defiance  of  the  authority  of  parliament,  and  a  direct 
indtement  to  a  violation  of  the  law  of  the  land  ?" 

Sir  Peter  was  supposed  to  acquit  himself  very  credhaWy, 
but  was  rather  thought  to  be  too  forbearing  in  deating  with 
the  High  Church  party,  and  did  not  please  the  government 
by  any  means  so  much  as  Parker,  who  furiously  assailed  the 
Doctor  and  his  adherents,  covering  them  with  odium  and 
ridicule,  and  was  therefore  made  Chief  Justice  of  the  Court 
of  Queen's  Bench,  on  the  vacancy  now  occurring  by  iht 
lamented  death  of  Holt.* 

Mr,  Recorder  King  continued  to  practise  at  the  bar,  till  the 
eondnsion  of  this  reign,  with  undiminished  reputation ;  but 
there  is  only  one  reported  trial  in  which  I  find  any  account 
of  his  pleading,  which  was  in  the  fiunous  prosecution  at 
"  Wicked  Will  Whiston,**  for  heresy.  This  lover  of  eccen- 
tricity and  paradox,  when  condemned  before  the  Convocatioa 
and  the  Vice-chancellor's  Court  at  Cambridge,  was  without 
counsel;  but  when  his  case  came,  by  appeal,  before  the 
Deleo-ates,  he  was  ably  defended  (without  a  fee)  by  our 
great  theological  lawyer,  who  showed  that  his  notions  of  the 
Trinity  were  not  Arian,  but  were  founded  on  the  Apostolical 
constitutions,  and  that,  at  any  rate,  the  sentence  against  him 
was  irregular,  and  ought  to  be  reversed.  Some  Bishops  and 
Doctors  of  the  civil  law,  who  were  in  the  conunission^  were 
nevertheless  strongly  inclined  to  affirm  the  sentence,  but  no 
common-law  Judge  would  join  them,  and  Bang  boldly 
threatening  them  with  a  pr€emumre,  they  concurred  in  the 
acquittaLf     This  prosecution,  instituted  by  the  High  Churdi 


•  Ante,  p.  511. 

t  15  St.  Tr.  703—716.;  Soin.  Hist  Anne,  426.;  Tindal,  ix.  91.  15 
St.  Tr.  Although  King  met  with  unbounded  gratittide  at  the  titne^  after- 
wards, because  he  would  not  adopt  the  fiintastical  notions  which,  as  ao  ad* 
▼ocate,  he  bad  attempted  to  palliate,  Whiston  attacked,  maligned,  and,  I  beliere, 
grossly  misropresented  him.  **  Upon  my  application  to  him,**  says  WQl.  (pro- 
bably in  feyour  of  a  friend  as  wrong-headed  as  himself),  **  I  found  so  prodigioui 
a  change  in  him,  such  strange  coldness  in  matters  that  concerned  religion^  and 
aucfa  an  earnest  inclination  to  money  and  power,  that  1  gave  up  my  hopes 
quickly.  Nay,  indeed,  I  soon  perceived  that  he  dbposed  of  his  pr«ftnnents 
almost  wholly  at  the  request  of  such  great  men  as  could  best  support  him  in  bis 
high  station,  without  regard  to  Christianity ;  and  I  soon  cast  off  all  my  former 
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pftTty,  and  meant  as  a  set-off  to  SacWecell's^  wad  equally    CHAP. 

foolish  and  equally  abortive*     Bishop  Bumet>  who  had  tried   ' 

to  stifle  it,  said  on  the  occasion^  with  excellent  good  seiise^ 
*^  I  haye  ever  thought  that  the  true  interest  of  the  Christian 
tdigion  was  best  consulted  where  tiice  disputing  about  mys- 
teries was  laid  aside  and  forgotten." 

About  ihe  same  time  Dr,  Fleetwood,  a  Whig  bishop,  but  ^^J^f^^ 
$0  warmly  attached  to  the  church  as  to  be  a  flEiyourite  of  Fleetwood. 
Queen  Anne,  having  published  a  volume  of  Sermons,  with  a 
Preface,  in  which  he  lamented  that  "  God,  for  our  sins,  per* 
mitted  the  spirit  of  discord  to  go  forth  and  sordy  to  trouble 
the  camp,  the  dty,  and  the  country,  and  to  spoil  fox*  a  time 
the  beautiful  and  pleasing  prospect  Which  the  nation  had  en- 
joyed,"— ^this  was  construed  into  an  insult  on  the  Grovem-^ 
toent, —  and,  to  annoy  a  low  churchman,  a  comfdaint  was 
made  in  the  House  of  Commons  agidnst  the  author.  He  was 
bounced  as  an  enemy  to  religion  and  good  government, 
and  Ecme  very  violent  Tories,  trying  to  outdo  the  folly  of 
their  antagonists^  proposed  that  he  should  be  impeached. 
Sir  Peter  King  warmly  took  up  his  defence,  and  contended 
that  the  Bishop,  whether  right  or  wrong,  had  not  exceeded 
the  limits  of  fair  discussion.  The  Commons  waived  the  im- 
peachment, but,  by  a  majority  of  119  to  64,  "resolved 
this  Preface  to  be  malicious  and  factious,  highly  reflecting 

acqaiiintance  with  him.  Now,  if  such  a  person  as  the  Lord  King,  who  began 
with  to  mueb  sacred  learning  and  zeal  for  Christianity,  was  so  soon  thoroughly 
perrerted  by  the  love  of  power  and  money  at  Court»  what  good  Christians  will 
not  be  horribly  affrighted  at  the  desperate  hazard  they  must  run  if  they  venture 
intd  the  temptations  of  a  Court  hereafter ;  Exeat  auld  qm  tmtt  etsefiw,** .... 
**  When  I  was  one  day  with  the  Lord  Chief  Justice  King,  one  brought  up 
among  the  dissenters  at  Exeter  under  a  most  religious,  Christian,  and  learned 
education,  we  fdl  into  a  dispute  about  signing  articles  which  we  did  not  believet 
for  preferment ;  which  he  openly  justified,  and  pleaded  for  it  that  *  we  must  not 
lose  our  usefulness  for  scruples.'  Strange  doctrine  in  the  mouth  of  one  bred 
among  dissenters,  whose  whole  dissent  firom  the  legally  established  church  was 
built  on  aerupks !  I  replied,  that  *  I  was  sorry  to  hear  his  Lordship  say  so ; 
and  desired  to  know  whether  in  their  Courts  they  allowed  of  such  prevarication 
or  not?'  He  answered,  'they  did  not  allow  of  it;'  which  produced  this  re- 
joinder ftom  me,  *  Suppose  God  Almighty  should  be  as  just  in  the  next  world 
as  my  Lord  Chief  Justice  is  in  this,  where  are  we  then  ?'  To  which  he  made 
no  answer.  And  to  which  the  late  Queen  Caroline  added,  when  I  told  her  the 
story,  *  Mr.  Whiston,  no  answer  was  to  be  made  to  it.'"  Archbishop  Wake^ 
Archbishop  Potter,  and  Lord  King,  Whiston  sets  down  as  **  three  excellent  men 
utterly  ruined  by  their  preferment  at  Court"-—  WhitUnCa  Memoirs,  i.  95.  227. 
314,  365. 
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CHAP,  on  the  present  adminbtoktion  of  pnblio  affiurs  under  ker 
^^^^^^*  Majesty,  and  tending  to  create  diaoord  and  aediticm  amoogBt 
her  subjects  j"  and  condemned  it  to  be  burnt  by  the  hands 
of  the  common  hangman.  * 
Heoppos6t  I  cannot  find  any  other  oocasjon  on  which  Sir  Peter  Eisg 
free  trade  distinguished  himself,  except  the  debate  on  the  8di  and  9tfc 
France.  articles  of  the  treaty  of  commerce  concluded  at  TJtreoht,  pro- 
viding *^  that  no  higher  duties  should  be  imposed  <m  the  inw 
portation  of  goods  from  France  than  were  payable  for  tiie 
like  goods  brought  fix>m  any  other  oountry  in  Eur<^"  I 
am  sorry  to  say  that  he  joined  General  Stanhope  and  seveial 
other  eminent  Whigs  in  opposing  this  measure  of  firee  trad^ 
on  the  ground  that  our  rising  manufactures  of  Un^,  alk, 
and  pa])er,  would  be  ruined  by  French  competition ;  and  ad 
it  was  defeated  by  the  clamours  they  excited  fpr  ^<  protection 
to  native  industry,"  the  favourable  oj^rtunity  for  ^ta- 
blishing  a  reciprocally  advaptageous  OMnmercial  inter- 
course with  France  was  for  ever  Ic^t.  But  J  think  my 
brother  barrister  may  well  be  forgiven  for  his  bad  poHticai 
economy  in  the  very  beginning  of  the  eighteenth  eentuiyi 
when  we  find  an  enlightened  nobleman,  in  the  middle 
of  the  nineteenth,  still  condemning  this  treaty,  sayiog, 
with  undoubtiing  confidence  in  the  soundness  of  the  old 
mercantile  $y9tem^  ^^\t  has  been  calculated,  on  apparendj 
good  grounds,  that  had  the  project  passed,  the  annual  balance 
against,  or  loss  to^  Great  Britain  would  have  been  not  less 
than  1,400,0007. ;"  and  quoting,  with  applause,  the  saying  of 
a  Bishop  profoundly  ignorant  of  such  subjects,  thai  ths 
treaty  would  have  been  di^racefiil,  "  if  even  we  had  been  afe 
often  beat  by  the  French  as  they  had  been  beat  by  us."  f 

*  Tlndal's  Cont.  xix.  537.  Bishop  Fleetwood,  in  a  letter  to  Bishop  Burnet, 
giving  an  account  of  this  affklr,  pays  a  compliment  to  the  defence  set  up  for  bim 
hy  Sir  Peter  King  and  other  gentlemen  of  the  long  robe. 

t  Lord  Mahon,  L  49.  -  On  the  first  division  on  tl^e  subject,  miaisters  had  a 
majority  of  252  to  130 ;  but  the  bill  to  carry  these  articles  of  the  treaty  into 
effect  was  thrown  out  by  a  mtg'ority  of  1 94  to  185.  Had  it  reached  the  Home 
of  Lords,  I  am  afraid  it  would  have  had  no  cliance  there,  where  the  Whigparty 
was  still  so  powerful,  **  Free  trade  **  is  a  subject  on  which  Whigs  and  Tories 
have  changed  principles ;  but  the  former  have  ever  steadily  favoured  free 
political  institutions  and  liberty  of  conscience*  and  the  latter  high  prerogative 
and  civil  disqualifications  to  protect  the  church. 
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It  has  been  aUeged  ag^et  Sfr  Peter  King,  that  during  the    cii  a  p.  * 

dooainatioa  oi  the  Tories  in  the  latter  part  of  Queen  Anne'a    [^ 

reiga,  he  showed  an  inclination  to  go  over  to  tbenii  and  that  ^.d.  1712. 
he  used  some  harsh  expressions  against  Walpole,  when  that  ^l^^JJ^ 
distinguished  Whig  was  most  infamously  expelled  the  House  r.  wai- 
rf  Commons  and  sent  to  the  Tower  for  alleged  corruption  ^"p^^j^ed^^ 
in  his  oflSuM  of  Secretary  at  war;  whereas  Sir  Peter  most  from  the 
steadily  adhered  to  bis  party  and  his  principles  through  good  ^,nmon& 
report  and  evil  report^  and  what  be  said  of  Walpole  wa3  that 
^*  he  deserved  cu  muck  to  be  hanged  as  he  deserved  the  pun* 
ishment  inflicted  upon  him^  expulsion  and  imprisonment"* 
He  was  a  most  zealous  friend  to  the  succession  of  the  House 
of  Hanover^  and  took  an  active  part  in  supporting  the  Be- 
gency  Bill,  and  counteracting  the  machinations  of  the  Jaco- 
bites.     After  Parker's  elevation  to  the  bench,  he  was  by  He  sup- 
far  the  most  eminent  Whig  lawyer  in  the  House  of  Commons,  p°o^Ili^it 
and  upon  a  change  of  government  his  promotion  was  con-  succession. 
sidered  certain  — as  he  was  so  much  esteemed  by  Lord 
Scuners  and  Lord  Cowper,  who,  in  such  an  event,  would 
r^ulate  legal  appointments.   But  the  prospect  still  continued 
very  gloomy  till  the  death  of  the  Queen,  which  suddenly 
reversed  the  respective  positions  of  the  rival  factions. 

At  the  head  of  the  grand  procession  of  the  lord  mayor.  He  delivers 
aldermen,  and   citizens  of  London,  to  meet  King  Geoi^e  ^f^he  '^" 
when  he  first  entered  the  limits  of  their  jurisdiction  in  South-  ^'^y  °^ 
wark,  walked  Mr.  Beoorder  Sir  Peter  King,  who  delivered  a  George  i. 
loyal  and  eloquent  address  (which  must  have  appeared  gib-  ^•°-  ^'^^^• 
berish  to  the  royal  ear),  hailing  the  happy  arrival  of  a  great 
Protestant  Prince,  who  was  to  secure   to  us  our  religion 
and  liberties,  and,  putting   an   end  to  all  discord,  was  to 
make  commerce,  literature,  and  the  arts  for  ever  flourish 
among  us.     As  Madame  von  Schulenburg  and  the  Baroness 
Kellmansegge  did  not  make  their  appearance  for  a  few  weeks, 
and  the  other  Hanoverians  who  afterwards  declared  that  they 
had  come  **  for  all  our  goods  f,"  were  still  kept  in  the  back 
ground,  not  yet  beginning  the  sale  of  offices  or  honours,  — 

•  Coxe*8  Life  of  Sir  R.  Walpole,  i.  66. ;  Tindal. 
t  **  And  chattels,  too,"  was  the  reply. 
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CHAP,     all  at  first  went  smoothly.    Lord  Cowper.  having  the  Great 

'^  Seal  restored  to  him,  was  required  to  submit  to  his  Mifestf 

a  pryet  for  the  settlement  of  Westminster  Hall,  the  onli* 

mited  power  being  still  exercised  of  removing  Judges  on  % 

demise  of  the  Crown*    Part  of  die  reoommendation  was  thtt 

Lord  TreTor,  a  good  lawyer  and  a  man  of  fair  character,  but 

a  violent  Tory  who  had  been  one  of  Anne^s  bateh  of  tvdia 

Peers,  should  be  replaced  as  Lord  Chief  Justice  of  the  Com' 

He  b  made  mon  Pleas,  by  Sir  Peter  King.     His  Majesty,  who  hardly 

^ce^oftbe    ^°*®^  ^^6  difference  between  the  office  of  Lord  Chief  Justice 

Common     of  the  Common  Pleas  and  Lord  Mayor  of  London,  of  course 

^*^         graciously  assented.* 

♦  Ante,  p.  S48» 
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CHAPTER  CXXir. 

OORTOniATIOir  OF  THE  LIFE  OF  LORD    KIN^  TILL    BE  WAS  MAD^ 
LOBI>  CHAKCBLLOB. 

When  this  change  on  the  bench  of  the  Court  of  Common     chap. 
Pleas  had  been  publicly  announced^  and  before  it  had  for- 
mally  taken   place,    the   Chief  Justice   elect  received  the  I^^TithT 
following  magnanimous  epistle  from  his  falling  predecessor : 

•*  Bromham,  Oct  18.  1714. 

''Sir, 
''  I  am  informed  it  is  his  Majesty's  pleasure  to  remove  me  Letter  from 
from  my  office  of  Ch.  Justice  of  the  Co.  Pleas,  and  to  confer  ^^^^  ^^^ 
the  same  upon  you  —  which  I  heartily  wish  you  joy  of,  and  Sir  Peter 
am  glad  to  see  it  placed  in  a  person  so  worthy  and  much  ^1^"^^^ 
more  capable  to  discharge  the  duty  of  it  than  myself.     I  am  pointment. 
denied  by  an  old  servant,  who  hath  served  me  very  faithfully 
when  I  was  Attor.  Gen\  and  Ch.  Justice,  as  Clerk  of  the 
fines,  to  recommend  him  to  you ;  and  I  desire  the  favour  of 
you  that  you  will  be  pleased  to  employ  him  as  your  Clerk  in 
that  employment,  or  as  Cryer,  if  you  are  not  engaged.    I  am 
eonfident  you  will  find  him  a  very  good  servant.     His  name 
18  Bryan  "Whealon.     In  doing  which  you  will  very  much 
oblige 

**  Your  most  faithful  Friend 
*^  and  Servant, 

*'  Tbevob*** 


When  the  ^)p<Hntment  had  taken  place,  thus  was  he  con-*  Congratu- 
gratulated  by  Miyendie,  a  distinguished  refugee  Huguenot  hu**"  ^™ 
minister,  to  whom  he  had  shown  great  kindness :  — *  refugee 

priest. 
d^Exetcr,  le  9*  de  Mai  1715. 

"Mylord, 
*^  C'est  avec  un  plidsir  inexprimable  que  je  mets  ce  noble 
titre  au  firontispice  de  cette  lettre,  et  que  je  vous  f§licite  de 
VOL.  IV.  Q  Q 
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CHAP,    tout  mon  ooeur,  de  oe  qu'i^>rez  vous  avoir  &eY6  &  la  digrnt^ 

'^  de  Premier  Joge  dans  tin  des   premiers   Barreaux  de  oe 

Boiaume^  sa  Majesty  vous  a  approcU6  d^  son  auguste  per8(u&e 
et  vous  a  admis  au  nombre  de  see  Conseillers,  digue  comme 
vous  r^tes  d'y  occuper  le  premier  rang,  auquel  je  ne  d&es- 
p^re  pas  de  vous  voir  un  jour  arriver ;  digue,  dis-je  non- 
seule^  par  voire  vaste  savoir,  par  voire  penetration,  et  par 
les  qualit^s  extoiordinaives  de  voire  esprit ;  mais  encore  par 
voire  probity,  par  voire  pi^te,  et  par  la  droiture  de  voire 
coeur. 

"  Ah  1  ceries  c'est  &  pr&ent  que  nous  avons  sujet  d'ee- 
p^rer  la  reformation  des  mceurs,  et  I'avance*  de  llnterft 
Protestant  dans  la  Grande  Breiagne*  puisque  nous  a\FOOs 
dans  le  Conseil  des  personnes  d'une  pi^te  si  eminente,  et  qui 
onit  si  fort  i  cceur  les  interSis  de  la  gloire  de  Dieu,  et  in 
salui  des  ftmes.  B^nii  soit  Dieu  qui  a  ^v^,  com^  sor  one 
haute  montagne,  un  si  edatani  flambeau,  affin  que  ea  beUe 
lumi^e  resplendit  encore  dVvaniage,  et  f&t  saluiaire&un 
jdus  grand  nombre  de  persones.  Mais  je  ne  remarque  pas 
que  suivant  les  mouvemens  de  joie  et  d^admiratiou  dont  laoii 
&me  se  sent  ravie,  je  pourrois,  Mylord,  vous  ennuyer  par  mes 
Ugnes  peu  correcies,  chequer  voire  modestie  et  vous  faire 
perdre  des  moments  qui  vous  soni  chers,  et  que  vous  domiez 
$L  de9  affaires  tout  autre^  importanies." 

An  excel-  Q\f  Peter  King  enjoyed  the  dignity  of  Lord  Chief  Justice 
mon  law'  of  the  Commou  Pleas  for  a  period  of  eleven  years,  and  he  is 
Judge.  universally  allowed  unqualified  praise  as  a  common  law 
Judge.  To  great  learning  in  his  profession  and  strict  impar- 
tiality, he  added  considerable  quickness  of  perception,  im- 
mense industry,  and  inexhaustible  patience  in  listening  to  the 
drowsy  Serjeants  who  practised  before  hinu  His  judgments, 
as  handed  down  to  us  in  the  Reports,  are  marked  by  great 
precision  of  definition,  subtlety  of  distinction,  breadth  of 
principle,  lucidness  of  arrangement,  and  felicity  of  illostn- 
iion  —  his  copiouis  authorities  being  brought  forward  to  for- 
tify, not  to  overlay,  his  reasoning.* 

*  There  was  a  laboured  eulogy  upon  him  in  the  forty-ninth  number  of  the 
Tnie  Briton,  said  to  be  fiom  the  pen  of  Duke  Wbarton.     The  writer,  after 
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*    Orimmal  boiBmess  beinsr  eaeloded  from  ^e  Common  Fldas,    .chap. 
and  the  oases  there,  dmring  his  thne,  turning  chiefly  upon 


llie  hw  of  real  property,  his  decisions  in  his  own  Court 
eoold  not  be  made  interesting  or  intelligible  to  the  general 
reader.  But  he  was  occasbnally  called  upon  to  aot  judicially 
in  other  tribunals, — to  which  we  may  follow  him  with  some 
^nce  of  useful  instruction. 

After  the  suppression  of  the  rebellion  of   1715,  Lord  Trial  of  the 
Ohief  Justice  King  presided  at  the  trial  of   the  rebels, 
who,  being  commoners,  were  brought  before  a  jury.     His  His  report 
report  of  the  conviotions  to   the    Secretary  of   State   is  cretaryof 
curious,  and  I  giye  a  few  extracts  from  it,   showing  his  state  of 
humane  deore  to  save  those  who,  ftom  mistaken  loyalty,  ronvlctea 
had  forfeited  their  lives  to  the  law:   ^'Jamea  Some  alias  before  him. 
Hume,  was  found  guilty  of  levying  war  in  the  county  of 
Lancast^,     The  evidence  agfunst  him  was  plain  and  dear, 
that  he  came  with  the  rebels  from  Scotland,  and  marched 
with  them  to  Lancaster  and  Preston :  and  it  was  not  much 
"gainsay'd  by  his  counsel,  but  ibeir  principal  defence  for  him 
was  that  his  understanding  was  so  low  and  weak  as  made 
bkn  incapable  of  committing  high  treason,  and  sevwal  wit- 
nesses were  produced  for  that  purpose.     The  jury  believed 
him  to  be  a  weak  man,  but  not  so  weak  as  to  excuse  him  from 
the  commission  of  high  treason.     It  did  appear  from  his  beha-^ 
viour  at  the  trial,  and  from  the  evidence  given,  that  he  is  a 
very  weak  foolish  man,  of  a  very  low  understanding,  and  my 
humble  opinion  is  that  he  is  a  proper  object  for  his  Majesty's 
grace  and  favour.      He  hath  not  yet  received  sentence. 
Whether  his  Majesty  will  be  pleased  to  extend  his  favour  by 
a  nolk  prosequi  before  sentence,  or  by  a  pardon  after  sentence, 
I  humbly  submit.'' 

pointing  out  <he  peril  to  wbich  he  waa  expoaed  in  being  compared  with  hia  pre- 
deeesor  Trevor,  and  with  Cowper,  now  Lord  Cliancellor,  aaya,  **  Yet,  under  all 
these  difficulties,  which  would  have  overwhelmed  anotlier,  with  the  eyes  of  all 
the  kingdom  upon  him,  hath  this  truly  great  man  acquitted  hisiself  in  his  high 
office  to  the  universal  satisfaction  of  both  parties,  contrary  to  the  expectations  of 
the  one,  and  even  beyond  the  hopes  of  the  other.  And  if  he  had  not  been  a 
prodigy  of  learning  and  wisdom,  it  would  hardly  have  been  possible  fcr  him  to 
surmount  so  many  disadvantages,  and  to  appear  in  the  same  illustrious  light  as 
Biy  Lord  Trevor," 

Q  Q  2 
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CHAP,         <^  George  Gibson  was  tried  on  an  indictment  for  levying 

CXXIV  *     •-' 
^  war  in  the  county  of  Northumberland.     He  waB  a  tenant 

and  servant  of  the  late  Lord  Derwentwater  —  went  with  the 
Northumberland  rebeb  to  Kelso,  and  there  joined  the  Scotdi 
rebels  —  from  thence  came  to  Jedbuigh  —  from  thence  came 
to  his  own  house  in  Northumberland  —  from  thence  returned 
to  the  rebels  in  Scotland  and  came  along  with  them  to 
Preston,  where  he  was  taken  with  the  rest.  The  jury  with- 
out going  from  the  bar  found  him  guilty.  He  hath  since 
sent  me  a  petition  to  His  Majesty,  which  is  enclosed,  an^[ing 
that  he  endeavoured  several  times  to  escape,  and  a  certificate 
of  his  good  behaviour,  signed  by  several  of  his  neighbours. 
It  did  not  appear  on  his  trial  that  he  had  used  any  acts  of 
Tiolence  to  his  Majesty's  subjects,  but  some  instances  were 
proved  of  his  humanity  to  them.  John  Windrdham  was 
tried  for  high  treason  in  levying  war  at  Kelso^  in  the 
county  of  Tiviotdale.  There  were  three  witnesses  pro- 
duced against  him,  whereof  one  was  rather  a  witness  ibr 
him,  and  of  the  other  two  one  proved  him  to  be^,  together 
with  several  rebels,  in  a  public  coffee-house  at  Kelso,  and 
the  other  proved  that  he  was  quartered  at  the  minister's 
house  in  Kelso,  where  the  witness  and  two  oth^  rebeb  were 
also  quartered ;  that  he  saw  him  dismount  his  horse  at  the 
minister's  house  —  had  sword,  pistols,  and  jack  boots — din^ 
with  him  twice  or  thrice  there  — >  that  he  was  not  under  any 
restraint,  and  that  he  saw  him  several  times  afterwards  among 
the  rebel  horse.  George  Homey  of  Wedderbum,  was  tried  for 
levying  war  at  Perth,  in  the  county  of  Cumberland.  The 
evidence  against  him  was,  that  he  was  seen  amongst  the 
rebels,  at  a  place  called  Armfeth  Bridge,  where  the  rebels 
staying  to  refresh  themselves,  most  of  the  gentlemen  alighted 
off  their  horses  and  gave  them  to  their  servants  to  lead  whilst 
they  stood  all  together  in  a  close  eating  and  drinking— 
among  which  number  was  the  prisoner,  who  came  from 
thence  with  the  rebels,  and  a  little  beyond  the  bridge  was 
seen  in  company  with  them  on  horseback."  [The  report 
having  then  detailed  similar  evidence  against  George  Home, 
of  Whitfield,  goes  on  to  say,]  "  The  dd^nce  of  these  three 


Digitized  by 


Google 


tlFE  OF  LORD  KINO.  597 

prisoners  was  that  they  were  brought  into  the  rebels  by  force,     CHAP. 

and  continued  under  force  till  the  surrender  of  Preston.  ' 

Upon  the  whole,  the  several  juries,  after  consideration,  found 
them  all  guilty ;  but  inasmuch  as  the  evidence  was  contra- 
dictory and  doubtful,  and  one  of  the  King's  witnesses  proved 
part  of  the  prisoners'  defence,  I  humbly  submit  whether 
these  three  persons  may  not  be  proper  objects  for  his  Mar 
jesty's  mercy  with  respect  to  their  lives."  * 

A];nong  the  convicts  was  a  Jacobite  parson,  who  had  not  jaoobite 
only  attended  the  rebels  as  their  chaplain,  but  had  very  ear-  ^*?^"^"' 
nestly  exhorted  them  to  march  into  England,  for  the  purpose  treMon. 
of  dethroning  the  usurper  George.  Deep  horror  was  exdted 
among  the  clergy  by  the  prospect  of  a  priest,  apostolically 
ordained,  suffering  the  ignominious  and  cruel  sentence  pro- 
nounced upon  traitors  —  especially  as  the  great  bulk  of 
rectors  and  curates  fully  participated  his  sentiments.  A  re- 
presentation upon  the  subject  was  made  to  the  Bishops,  who, 
although  all  professing  to  be  well  inclined  to  die  protestant 
succession,  had  among  them  hankerers  after  the  exiled  family, 
and  were  all  sincerely  animated,  not  only  by  the  esfrit  de 
corpsy  but  by  genuine  feelings  of  mercy.  Accordingly  "Wake, 
the  Archbishop  of  Canterbury,  wrote  the  following  letter  to 
librd  Chief  Justice  King,  —  which  would  perhaps  be  a  little 
censured  for  the  levity  of  its  tone,  as  not  quite  suitable  to 
the  solemnity  of  the  occasion,  if  it  did  not  proceed  from  the 
pen  of  the  Primate  of  all  England : 

"July  5.  171^. 

"  My  Lord, 

"  I  am  desired  by  all  my  brethren,  the  Bishops  In  town.  Letter  from 
who  were   to  wait  upon  the  King  this  morning,   to  re-  ^^"*/ 
commend   to  your  Lordship   the   case   of   an   unfortunate  Canterbury 
brother  of  ours,  Mr.  Paul,  who,  they  tell  me,  was  arraigned  |^^"  ^ 
and  convicted  before  your  Lordship. 

"  That  he  deserves  to  be  hanged  we  all  agree,  and  if  all 
others  be  hanged  who  deserve  it  as  well  as  he,  we  have 
nothing  to  say.     But  if  others  of  the  laity  be  spared,  who 

•  MS.  Report,  dated  tSth  Jan.  1716. 
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CHAP,    itfe  under  t&e  same  drcumstancea^  we  hope  this  poor  man 
'  shall  not  be  made  an  example — merely  for  his  office  sake,  and 

because  he  is  a  clergyman. 

^'  We  are  told  that  a  great  deal  depends  upon  the  report 
which  the  Judges  make  of  those  whom  they  try.  We  hope 
your  Lordship  will  be  so  good  as  to  report  his  case  as  favour* 
ably  as  you  justly  can,  and  whatever  you  shall  please  further 
to  do  for  him,  as  he  is  an  unworthy  brother  of  the  order,  we 
diall  all  thankfully  acknowledge  to  you.  I  am, 
*«  My  Lord,  your  Lordship^s 

it  Yory  affectionate  Friend  and  Seirvant, 

«  W.  Caht." 

^P7«*]J         In  the  year  1719,  IdOti  Chief  Justice   Bang  presided 
high  during  a  trial  at  the  Old  Bailey,  which  shows  the  extreme 

treason  for    gevcrity  to  which,  from  the  multiplied  plots  to  bring  in  the 
libel.  Pretender,  the  government  thought  it  necessary  to  proceed 

against  the  Jacobites.  An  act  had  passed  in  the  reign  of 
Queen  Anne,  to  make  it  high  treason  maliciously  and  ad- 
visedly to  assert  that  the  Pretender  had  a  right  to  the 
throne;  but  it  had  been  treated  as  a  dead  letter — till  now  that 
John  Matthews,  a  printer,  nineteen  years  of  age,  was  in- 
dicted upon  it  for  printing  a  pamphlet,  entitled^  '^  Ex  ore 
tuo  te  judioo,  vox  populi,  vox  Dei,"  in  which  the  writer 
somewhat  jocularly  contended  that  all  parties  should  now 
acknowledge  the  Pretender,  for  the  Tories  believed,  as  a 
principle  of  religion,  in  the  ''divine  right  of  Kings,"  and 
the  Whig  maxim  of  "  Vox  populi  vox  Dei,"  led  to  the  same 
result,  as  the  vast  nugority  of  the  population  of  this  country 
were  now  for  King  James.  Hie  poor  printer  contended 
that  this  could  not  be  considered  a  malicious  or  adxnsed 
asserting  of  the  title  of  the  Pretender,  as  he  had  only  been 
acting  in  his  trade,  and  the  composition  itself  was  merely 
thoughtless ;  but  Lord  Chief  Justice,  according  to  the  strict 
rigour  of  the  law,  laid  down  to  the  jury  that  ''the  fact 
implied  malice^  and  that  doing  a  thing  advisedly  is  doing  It 
with  a  consciousness  of  what  is  done ; " — so  there  was  a  verdict 
of  "  guilty."  The  prisoner's  counsel  then  moved  in  arrest  ot 
judgment  that  the  indictment  charged  no  crime,  for  being 
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in  Latin^  it  used  the  word  **  imiMresrit "  to  predicate  the  .^^j^- 
printing  of  the  book,  whereas  "  imprimere,''  in  the  just  . 
meaning  of  the  Latin  tongue,  has  no  such  meamng,  printing 
not  bong  known  among  the  Bomans ;  and  at  all  events  the 
pmotioe  should  have  been  followed  which  was  proper  where 
any  doubt  existed  as  to  the  meaning  of  a  Latin  word  in  law 
proceedings,  and  that  the  indictment  should  have  run  ^  iii*- 
PRESSIT,  anglice  printed.'^  But  the  Chief  Justice  ruled  that 
*^  imprimere  "  bad  acquired  the  meaning  of  ^^  to  print,''  as  we 
maj  know  from  the  **  imprimatur  ^  on  books,  the  printing 
of  which  was  permitted.  The  frightful  sentence  was  accord- 
ingly passed,  and,  I  am  shocked  to  say,  was  carried  into  full 
execution  at  Tyburn.^  This  appears  to  me  the  hardest  case 
of  treason  which  is  to  be  found  after  the  Revolution,  The 
young  man  might  properly  have  been  imprisoned  for  some 
months  for  assisting  in  the  publication  of  a  libel,  but  it  was  a 
confounding  of  the  real  distinctions  of  crimes,  to  hang,  em* 
bowel,  behead,  and  quarter  him  as  a  traitor*  From  Sir 
Peter  King's  known  humanity,  I  think  we  may  safely  infer 
that  this  execution  took  place  against  his  recommendation. 

Upon  all  occasions  when  we  have  sufficient  means  of  sir  Peter 
examining  his  conduct,  we  uniformly  find  him  exerting  him-  ?*"^'jj- 
self  to  mitigate  the  misfortunes,  and  to  soothe  the  sufferings 
of  others.  About  this  time,  a  complunt  being  made  to  him 
of  some  severities  towards  prisoners  confined  in  the  Fleet 
mider  Common  Pleas  process,  and  the  warden  having  urged 
in  answer  the  insecurity  of  the  prison,  whereby  he  incurred 
.  great  responsibility  from  the  danger  of  the  prisoners  es- 
caping; the  Chief  Justice  replied,  —  "  Then  you  may  raise 
your  walls  higher,  but  there  shcdl  be  no  prison  within  a 
prison  where  I  bear  rule." 

Lord  Chief  Justice  King  went  as  Judge  of  Assize  twice  a 
jrear,  and  he  broke  through  the  old  custom  for  a  Judge  to 
continue  to  "ride  the  same  circuit,"  for  he  visited  all  the 
English  circuits  in  their  turn,  or  as  it  has  been  since  techuh* 
caBy  called  in  Westminster  Hall,  "he  ran  the  gauntlet.** 

•  15  St  Tr.  1323*-1404. 

Q  Q  4 
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CHAP«  When  about  to  start  on  the  Norfolk  cixeuit  in  the 
^^^'^'  of  1720,  he  received  the  foUowing  cnAnm  letter  to  meom 
the  non-attendance  of  the  Vice^hanodlor  and  Hetdv  of 
Houses  at  Cambridge,  oa  aeoount  of  the  coatrovenjr  Am 
raging  between  them  and  Bentley,  the  celebrated  Master  of 
Trinity,  who,  by  ancient  usage,  had  to  lodge  the  Jvigm 
dttrii^  the  assizes  in  his  college. 

''  My  Lord, 
Letter  to  "I  would  havcT  waited  on  your  Lordship,  but  for  the 

Justice  terrible  apprehensions  I  am  under,  that  my  poor  wife,  who  is 
King  re-  lately  brought  to  bed,  will  shortly  breathe  her  last  Under 
D^ISnt.  ^^  anxiety,  I  am  forced,  by  letters  from  Cambrio^e,  to  bear 
^y*  in  mind  the  affiurs  of  that  Univereity.    Thither  your  Lord- 

ship is  quiddy  going,  and  believe  me,  my  Lord,  none  upon 
earth  are  more  ready  to  pay  you  due  respect  and  honour 
than  we  are.  But,  my  Lord,  the  Master  of  Trinity  has 
tak^i  a  reaction,  and  put  it  in  practice,  to  make  fte 
Yice-Ch'  and  Heads  wait  in  the  open  Court  among  the 
mob,  or  at  least  to  be  taken  into  a  comon  room  among 
the  footmen,  when  they  come  to  pay  their  duty  to  yoiL 
Till  he  shall  come  to  a  better  mind  (which  in  this  and  all 
other  respects  I  wish  he  may),  I  b^  leave  to  depend  on  your 
Lordship's  and  Mr.  Justice  Blencoe's  goodness,  that  you  will 
favourably  interpret  this  behaviour  of  the  University,  and 
accept  your  usual  present  from  the  hands  of  the  Bedell ;  if 
the  Heads  are  not  allow'd  the  constant  customary  convenience 
in  waiting  upon  you.  Pardon  this  trouble,  my  Lord,  and 
the  conftision  I  am  in. 

**  I  am,  with  the  greatest  respect, 
**  Your  Lordship's 

*^  Most  obedient,  humble  Serv*, 

«  T.  GoocH.* 

«*  Great  RsneU  Street,  July  SS.  179a*' 

*  Lord  Lovtiac^t  MSS,  —  Goocb,  the  Master  of  Caiu8»  had  hem  Viw-duti- 
oellor  in  1718,  and  had  pronounced  the  Artbous  sentence  irtiereby  Beailey  vas 
depriyed  of  hit  degrees^ — till  it  was  reversed  by  an  appeal  to  the  «onrts  ef  Ilff> 
The  Judges  being  afterwards  at  Trinity  Lodge,  one  of  them  took  occasion  to  ob- 
serve, **  Dr.  Bentley,  you  have  not  yet  thanked  us  for  what  we  have  done  for 
you.**  BetUUy,-^**  What  am  I  to  thank  you  for?  Is  it  for  only  doing  m 
Justice  after  a  long  protracted  law-suit  ?  Had  you,  indeed,  restoced  »a  at  ome 
to  my  rights,  I  might  have  etpressed  my  obligations ;  but  such  h«v«  beta  fow 
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A  Tery  noted  case,  though  not  of  a  political  nature,  came     chap. 
befiEoe  Lord  Chief  Justice  King  two  years  after,  at  Bury      ^^^^' 
St  Etknonds,  in  wfaidb,  although  substantial  justice  was  ^,„.  1722. 
dooe,  and  llie  deci^n  has  been  since  recognised,  I  must  Lord  Chief 
wnSem  it  seems  to  me  that  the  law  was  rather  strained,  j^^ 
▲eondel  .Coke^  Esq*,  a  gentleman  of  fortune  in  the  county  hmous 
of  Suffolk,  and  John  Woodbume,  his  servant,  were  capital^  f^'f.^°" 
indicted  on  the  "  Coventry  Act "  for  slitting  the  nose  of  Edward  T«ntry  Act." 
Crispe,  Esq.,  Coke's  brother-in-Jaw,  ^^  with  intent  to  maim 
and  disfigure  him."    It  appeajred  in  evidence  that  Mrs.  Coke 
was  entitled  to  a  large  estate  on  the  death  of  her  brother, 
Mr.  Crispe;  that  Mr.  Coke,  to  get  possession  of  this  estate, 
resolved  to  murder  Mr.  Crispe ;  that  with  this  view  he  in- 
veigled  Mr.  Crispe  at  midnight  into  a  churchyard;   that 
there   Woodbume,  by    Mr.  Coke's  orders,    assaulted  Mr. 
Crispe  with  a  bill-hook,  and  gave  him  several  wounds  which 
weie  believed  to  be  m(»rtal;  that  he  was  left  for  dead  in  the 
churchyard;    that  he  was   nevertheless   carried  by  some 
countrymen  passing  by  to  Mr.  Coke's  house,  which  was  close 
by;  that  he  recovered, — and  that  one  of  the  wounds  he 
received  was  a  cut  across  the  nose. 

The  prisoners  being  called  upon  for  Aeir  defisnoe.  Coke 
boldly  contended  that  this  case  did  not  come  within  the 
Coventry  Act,  22  &  23  Car.  2.,  which  enacts  that  ^  if 
any  person  of  malice  aforethought,  and  by  lying-in-wait, 
shall  unlawfully  slit  the  nose,  &C.,  with  intent  to  maim  m 
disfigure^  he  shall  be  guilty  of  felony  without  benefit  of 
clergy."  Now  the  act,  as  was  well  known  from  its  history, 
and  as  was  apparent  from  its  terms,  was  meant  to  apply  to 
the  outrage  of  maiming  or  disfiguring  a  man  whom  there  was 
no  intention  to  deprive  of  life,  but  who  was  afterwards  to  gratify 
the  jnaliceof  an  enemy  by  carrying  about  with  him,  and  ex- 
hibiting in  society,  the  mark  of  disgrace  set  upon  his  person. 
The  attempt  to  put  a  fellow  creature  to  death  might  morally 
be  a  higher  crime,  but  not  being  the  crime  described  in  the 
-statute,  it  remained  as  at  common  law,  only  an  aggravated 

•<Usy%  -tliftt  if  I  had  not  been  an  economist  in  my  earlier  years,  J  moat  have 
baao  i«iiied  by  the  pursuit  of  justice.'* — Lift  of  BentUy^  by  Monk,  Bishop  of 
Oloiiieesler  mti  Brbtol^  vol.  ii.  21  h 
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CHAP,     misdemeanoar,  to  be  punifihed  hj  fine  and  imprisonment; 

1.  The  legislature  might  be  hereaft^  called  npon  to  make  imcli 

an  attempt  a  capital  ofifenoe,  but  a  court  of  justice  codd  net 
properly  extend  to  it  a  statute  passed  entirely  alia  intuitu 
Now  here  thore  clearly  was  no  intent  that  Mr.  Crispe  A&M 
live  ridiculous  with  a  mutilated  yisage;  the  intention  was 
not  to  disfigure^  but  to  murdar  him  for  his  estate;  the  woond 
which  merely  cut  the  nose  was  intended,  like  others  inffioted 
on  different  parts  of  his  body,  to  be  mortal,  and  both  the  so* 
cused  persons  when  they  left  him  in  the  churchyard  beheved 
that  their  real  object  had  been  fully  accomplished. 

However,  Lord  Chief  Justice  King  ruled  that  if  tbe 
prisoners  maliciously  inflicted  a  wound  which  amounted  to  s 
slitting  of  the  nose,  and  which  disfigured  the  prosecutor,  the 
case  was  within  the  act,  although  the  real  object  was  to 
murder,  not  to  disfigure,  saying,  **  There  are  cases  in  which 
an  unlawful  or  felonious  intent  to  do  one  act  may  be  carried 
over  to  another  act  done  in  prosecution  thereof,  and  sudi 
other  act  will  be  felony,  because  done  in  prosecution  of  an 
unlawful  or  felonious  intent*  As  if  a  man  shoots  at  wild  fowl 
wherein  no  one  hath  any  property,  and  by  such  shooting 
happens  unawares  to  kill  a  man ;  this  homicide  is  not  felony, 
but  only  a  misadventure  (ur  chance-medley,  because  it  was  ai 
accident  in  the  doing  of  a  lawful  act :  but  if  this  man  had 
shot  at  a  tame  fowl  wherein  another  had  property,  but  not 
with  intention  to  steal  it,  and  by  such  shooting  had  acd* 
dentally  killed  a  man,  he  would  then  have  been  guilty  of 
manslaughter,  becau&e  done  in  prosecution  of  an  unlawful 
act,  viz.  committing  a  trespass  upon  another's  property;  but 
if  he  had  had  an  intention  of  stealing  this  tame  fowl,  then 
such  accidental  killing  of  a  man  would  have  been  murder, 
because  done  in  prosecution  of  a  felonious  intent,  vix.  aa 
intent  to  steal.  Here,  although  the  ultimate  intention  was 
to  miuider,  there  might  be  an  intermediate  intention  to  dis- 
figure, and  one  might  take  effect  while  the  other  did  not 
An  intention  to  kill  does  not  exclude  an  intention  to  dis^ 
figure.  The  instrument  made  use  of  in  this  attempt  was  a 
bill  or  hedging  hook,  whidi,  in  its  own  nature,  is  proper  fiff 
*  cutting,  maiming,  and  disfiguring.*    The  means  made  ofic 
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(^  to  effect  the  murder  must  be  conraderedj  and  the  juiy  ivill 
say  whether  every  blow  and  cut,  and  the  consequenoee 
thereof,  were  not  intended — as  well  as  the  end  for  which  it  is 
alleged  those  blows  and  cuts  were  given.''  The  priaoners 
were  convicted  and  executed;  but  the  case  may  be  r^arded 
as  a  pendant  to  that  before  Lord  Chief  Justice  Sir  James 
Mansfield,  where  a  man  who  gave  a  horse  a  draught  for  the 
purpose  of  fraudulently  winning  a  wager  on  a  race,  was  hanged 
for  killing  the  horse  *'  out  of  malice  to  the  owner,''  whose  name 
he  did  not  know.* 


CHAP. 
CXXIV. 


*  In  the  spring  of  1720  Lord  Chief  Justice  King  went  the  Northern  Circuit  Account  of 

with  Mr.  Justice  Dormer,  and  there  lies  before  me  a  yery  curious  account  of  the  ei- 

tbeir. joint  eipences.     In  all  its  minute  details  it  would  be  verf  jbteresting  to  pences  of 

eircuiteering  lawyers,  but  I  can  only  venture  to  give  a  short  abstract  of  it.  the  Judges 

£   »,    d.   ^^^^^ 
The  exptnoet  of  tbe  journey  to  York  -  ,.  •  -      9  16    7    ?J®'**l®T 

at  York 43  14    0    Circuit  m 

from  York  to  Lancaster       -  .  -  *      6    6     1    »»« «pnng 

of  1721. 
At  Lancaster  I  copy  at  length  as  a  specimen  : 

^    «.    d 
Corporation  presented  a  quarter  of  bee^  a  mutton,  a  veal, 

and  8  doaen  of  wine  •            •  -  -  -0  10    0 

Hr.  LawBon,  a  present  of  apples  •  -  -010 

The  butcher's  bill           -             -  .  -  -08  10 

ThehMisebill       •-            -  .  .  -18     77 

The  vintner's  bill           -             -  -  -  -112    0 

The  cook's  bill  -             -             -  -  -  -     1   13     1 

The  cook's  wtgft           -  -  •  -800 

The  cook's  horsekeeping  and  shoeing  -  -  -    0     7  10 

Gave  to  the  servants      -            -  -  <  -200 

Gave  lo  the  Sheriflfs  coachman  -  .  -    O  10    0 

Gave  to  the  Sheriff's  butler       -  -  -  -     0     2     6 

Gave  to  the  poor            -            -  -  -  -050 

Gave  to  the  sexton         -            -  -  -  -010 

33  18  10 

33  18  10 
Journey  back        -  -  .  -  -  -  -13     90 

Disbursed  in  all  -  -  •  -  -  -  107    4    6 

Beeeived  for  entries,  &c ,  at  York  •  -  -  •  -    31   13    4 

■  for  entries  and  recoveries  at  Lancaster     -  -  -     1 1     6    8 

■  ■         by  9  fines  at  York  -  -  -  .  -300 
—  ■           by  34  fines  at  Lancaster  -            •            •            -  -    22  13    4 

Received  in  all    -  -  -  «  -  •    68  Id    4 

Disbursed  more  than  received         -  -  -  -  -38  112 

Each  Judge's  share  •  -  -  -  •  •     19    5     7 

There  m  endorsed  a  receipt  of  this  BOm  from  «*  The  R^  Hon*>i*  the  Lord 
Chief  Justice  King." 
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CHAP.         I  shall  only  mention  one  other  opinion  of  Sir  Peter  Bang 
while  Chief  Justice  of  the  ComnK>n  Pleas,  which,  though 


Chief  Jiu-    '^^^^  honestly  and  conscientiously  given,   greatly  pleased 

tioi  King's    George  L,  and  probably  smoothed  his  way  to  the  wool- 
opinion  on  I    ^    I-,,.  ,1        •!•  •  1  •      •        n 

the  Sove-     sacK^      Ihis  was  ou  the  dispute  between  the  reigning  do- 
'**ht  *         vereign  and  Us  son,  respecting  the  marriage  and  education 
regulate  the  of  the  royal  grandchildren*      ^'The  question  is,^  said  he, 
^*nwr!*     "  whether  such  marriage  can  be   wi^out  the  consent  of 
riages  of      the  Crown  ?  and  I  think  it  cannot.   '  As  to   marriage  In 
child^n. '    ^^*  "^  *^®  royal  family,    nobody  can   instance  any  to  be 
made  these  500  years  without  the  Crown's  consent.    Where 
the   Crown  has  not  been  consulted,  such  a  marriage  has 
been  considered  a  crime.     The  case  of  Lord  Brandon,  in 
Henry  VIII. 's  time,  and  the  case  of  Lady  Arabella  Stuart, 
are  strong  preoedents.      If  this  had  not  been  a  crime,  the 
Countess  of  Shrewsbiiry  wpuld  not  have  been  liable  to  any 
punishment      The  House  of  Commons'  address  in  1673 
respecting  the  marriage  of  the  King's  nieces  was  ridlcoloua 
if  he  had  no  power  oyer  it.     The  instances  of  marriage  ap- 
ply equally  to   education.      But    it    is    objected,    'this  in- 
vades the  right  of  the  father.'     Not  at  all  so ;  nor  is  this 
against  the  law  of  God  in  any  sense;  for  duty  to  parents 
is  still  subject  to  the  public  good.     Every  body  knows  that 
King  William  appointed  the  tutor  of  the  Duke  of  Glou- 
cester, son  of  Princess  Anne,  and  that  the  House  of  Com- 
mons addressed  the  King  to  remove  him.     Why  should  the 
King  remove  him  if  he  had  no  power  over  him  ?     So  that 
I  am  clear  the  King  has  this  prerogative."  * 
Lwd  Chief      Although  Sir  Peter  King,  while   Chief  Justice  of  the 
King  en-      Common  Plcas,  escaped  the  imputation  of  being  a  political 
trusted         Judge,  it  is  a  curious  fact  that  all  this  time  he  was,  in  a  quiet 

with  the  /.     *  11  .      -r^      \       y       -n 

dispoMi  of  way,  one  of  the  greatest  boroughmongers  m  England.  i>y 
^mentf*'"  ^^^^^  ^^  ^  g^*^*  reputation  in  the  West,  his  native  coun- 
try, many  proprietors  of  boroughs  there,  from  patriotic  or 
from  jobbing  views,  gave  him  the  disposal  of  their  seats  in 
the  House  of  Commons.  I  have  perused  an  immense  mass 
of  electioneering  correspondence,   in  which  he  bears  the 


•  15  St,  Tr.  1222. 
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principal  part,  and  which  is  very  illnstrative  of  the  man-     CHAP, 
ners  of  the  times  ;  but  which  could  only  now  be  interest- 


ing to  the  families  whose   names  occur  in   it.      Among 
his    correspondents    was    the    greatest    statesman    of  the 
eighteenth  century,  who  kept  the  House   of  Hanover  on 
the  throne,  and  by  his  pacific  policy  added  more  to  the  real 
strength  of  his  country,  than  if  he  had  gained  battles  and 
taken  cities.      Sir  Robert  Walpole's  letters  to  Sir  Peter 
King  are  curious,  as  they  strikingly  display  the  earnestness, 
energy,  devemess,  and  tact  with  which  he  brought  all  his 
negotiations,  whether  about  a  borough  or  a  kingdom,  to  a 
successful  issue.    I  will  give  one  instance  as  a  specimen.   The 
borough  of  Bereaktone, — as  close  as  Old  Sarum, — belonged  Lettcn  to 
to  the  Drakes,  and  Sir  Francis  Drake,  the  then  head  of  the  ^rawai. 
family,  gave  the  management  of  it  to  Sir  Peter,  who  had  put  pole  about 
in,  as  one  of  its  members,  old  Horace  Walpole.    It  happened  youg),  ^f 
that  before  Sir  Robert  had  established  his  ascendency,  and  Bereal- 
while  he  was  carrying  on  a  struggle  for  power  with  Sunder- 
land and  Stanhope,  Horace  was  to  vacate  his  seat  by  the 
acceptance  of  a  sinecure  office,   to  which  he  was  entitled 
under  some  reversionary  grant ;  and  a  rumour  had  reached 
the  Walpoles  that  Sir  Peter  had  gone  over  to  their  rivals, 
and  was  about  to  return  another  member  for  Berealstone. 
Sir  Robert  at  first  contented  himself  with  writing  the  follow- 
ing letter  to  Sir  Peter,  which  he  was  in  hopes  might  have 
been  sufficient :  — 

**  We  have  received  such  accounts  of  Mr.  Blathwait's  des-  Aug.  17. 
perate  state  of  health,  that  we  have  reason  to  apprehend  my  ^^^^* 
brother  Horace's  seat  in  parliament,  to  whom  the  reversion 
of  Mr.  Blathwait's  place  is  granted,  may  be  immediately 
vacant.  As  'tis  to  you  alone  we  owe  the  recommendation  to 
Sur  Francis  Drake,  you  will  not  wonder  that  I  make  this 
early  application  to  b^  your  friendship  again,  to  have  my 
broUier  re-elected.  I  have  wrote  to  Sir  Francis  Drake,  by 
this  night's  post,  upon  this  subject,  and  I  must  entreat  you 
to  second  my  request,  which,  I  am  sensible,  wiU  be  of  the 
greatest  weight  and  service  to  my  brother;  and,  therefore, 
you  may  be  assured  we  shall  be  both  always  ready  to  acknow- 
ledge so  great  an  obligation  in  the  best  manner  we  are  able." 
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CHAP.        But  no  satisfactory  answer  was  reoeivod,  and  the  ramoiir 

V  gained  ground  tiiat  a  dependent  of  Liord  Sanderland  was  to 

be  returned.  Thereupon  Sir  Robert  penned  the  f<dlowiig 
irresistiUy  perooasive  epistle,  applying  himself,  widi  most 
jnimitahle  dexterity,  to  all  the  motives  ¥rhiGh9  upon  sack 
an  occasion,  eoold  inflneaoe  the  nand  of  the  tout  he  was 
addresshig: — 
Aug.  31.  ''  I  hope  you  will  forgire  me  if  I  write  to  you  upon  tlui 

oecasion  with  some  freedom  and  a  little  importunity.  I  am 
not  at  all  insensible  what  ^)fdications  will  be  made  to  yoo, 
and  how  acceptable  it  will  be  to  some  to  give  us  this  disap^ 
pointment ;  but  I  flatter  myself  that  I  do  not  stand  in  that 
light  with  you,  being  not  consdous  that  I  have  done  any 
thing  that  should  make  it  a  pleasure  to  you  to  put  such  a 
slight  upon  me.  Experience  teaches  every  body  how  little 
of  the  regard  that  he  meets  with  from  the  multitude  is  to  be 
ascribed  to  himself,  and  how  much  is  owing  to  his  power 
only ;  but  as  I  never  could  look  upon  you  in  that  view,  I 
cannot  persuade  myself  but  friendship,  old  acquaintance,  and 
a  long  knowledge  of  me  in  my  public  capacity,  was  my  chief 
recommendation  to  you.  It  is  not  to  be  supposed  that  9r 
Francis  Drake  and  yourself  may  have  other  friends  that  de- 
serve as  well  or  better  of  you  than  we  can  pretend  to,  and 
that  you  may  have  an  equal  inclination  to  serve;  which, 
were  this  a  common  case,  and  upon  the  election  of  a  new 
parliament,  I  must  admit,  would  be  a  reasonable  answer; 
but  you  will  consider  that  a  refusal  now  is  an  absolute  exclu- 
sion of  my  brother,  and  should  you  oblige  any  body  else,  it 
must  be  done  at  our  expenoe ;  and  I  verily  believe  you  will 
meet  no  solicitations  that  will  not  be  more  out  of  a  deoie  to 
offer  an  indignity  to  me,  than  to  oblige  any  body  else.  I  will 
not  tire  your  patience  with  more  arguments.  You  know  the 
world  too  well  not  to  be  sensible  how  grievous,  to  speak 
plainly,  this  disappointment  must  be  to  me  at  this  juncture, 
to  have  my  enemies  gain  this  triumph  over  me.  The  satis- 
faction or  advantage  they  can  have  by  it,  unless  in  oroasiag 
my  expectations,  can  be  no  ways  equal  to  the  dissatisfiu^tion 
and  concern  that,  I  very  freely  confess,  it  would  give  me. 
To  others,  your  answer  is  plain  and  ready  —  upon  pre-engage- 
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menis  and  present  poesession.     To  me,  I  know  but  one —     chap. 

that  you  think  me  no  longer  worth  obliging.     After  I  have  

expreeeed  myself  thus  plainly  and  earnestly  to  joa^  I  can  add 
nothing  but  to  tell  you,  that  as  I  am  sure  this  depends  upon 
you  alone,  to  you  alone  I  will  ever  own  the  obligation, 
whidi,  you  may  plainly  see,  I  do  really  think  as  great  as  ycm 
can  possibly  confer  upon  me;  and  if,  after  this,  I  should 
ever  be  wanting  to  show  you  a  just  sense  of  it,  I  should  be 
worthy  of  the  last  reproach.  I  must  beg  one  thing  more, 
that  you  will  give  me  a  direct  reply,  which,  if  it  is  to  be  in 
fiivour  of  my  brother,  will  be  an  answer  to  all  other  so- 
licitations. I  am,  very  much,  your  most  faithful  humble 
servant, 

*^R.  Walpole.'' 

It  is  possible  that  such  a  service,  at  such  a  pinch,  was  Lord  Chief 
remembered  by  Walpole,  become  sole  ruler  of  the  King  and  ^^ '^  ^^ 
kingdom,  when,  upon  the  impeachment  of  Lord  Macclesfield,  interested- 
the  Ghreat  Seal  was  suddenly  to  be  disposed  of.     But  I  must  H^l^t^*^ 
do  Sir  Peter  King  the  justice  to  say,  that  in  all  the  elec-  ters. 
tioneering  af&irs  in  which  he  was  engaged,  he  seems  to  have 
acted  with  honour  and  disinterestedness.      He  makes  no 
corrupt  bargfdn  for  others,  and  he  had  no  ambitious  views 
for  himself.     His  great  object  was  to  support  the  Whig 
party  and  the  Revolution  settlement. 
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CHAP. 
CXXV. 

Hia  unex- 
pected pro< 
motion  to 
the  wooU 
uck. 


He  is 
Speaker  of 
the  House 
of  Lords. 


CHAPTER  CXXV- 

C0NTINT7ATI0N  OF   TH£   LIF£  OF  LORD  KINO  TILL  THS    DBATH  OF 

OSOB6S  L 

On  what  strange  chances  and  yicissitudes  does  offidal  pro- 
motion depend  !  When  Sir  Peter  King  had  been  ten  years 
Chief  Justice  of  the  Common  Pleas,  he  and  his  iricDds 
thought  only  of  his  terminating  his  honourable,  but  com- 
paratively  obscure,  career  in  this  office,  leaving  a  name 
only  to  be  found  in  musty  black  letter  law  Reports,  or  in 
chronological  tables  of  the  twelve  Judges.  But  a  madness 
seised  the  nation,  during  the  South  Sea  Bubbly  unknown 
before  or  since,  till  the  coming  up  of  railways ;  the  Masters 
in  Chancery  caught  the  infection,  and,  losing  large  sums  of 
suitors'  money  intrusted  to  them,  became  defaulters,  and 
attracted  public  notice  to  the  manner  in  which  they  were  ap* 
pointed,  and  to  the  abuses  in  their  department  of  the  Court 
Suddenly  a  storm  of  indignation  arose  against  the  Loid 
Chancellor,  who  had  only  been  a  little  more  rapacious  than 
most  of  his  predecessors ;  he  who,  a  few  weeks  before,  had 
been  in  the  plenitude  of  I)Ower  and  popularity,  was  driven  to 
resign;  there  being  no  one  who  could  conveniently  be  at 
that  moment  appointed  to  succeed  him,  the  Great  Seal  was 
put  into  commission ;  the  Chief  Justice  of  the  Common  Pleas, 
having  more  leisure  than  the  Chiefs  of  the  other  Courts  in 
Westminster  Hall,  Sir  Peter  King,  was  appointed  ^)eaker 
of  the  House  of  Lords ;  there  he  conducted  himself  with 
such  dignity  and  propriety  during  an  impeachment,  that  he 
was  made  Lord  Chancellor  and  a  Peer;  so  he  became  a 
character  in  English  history,  and  is  regarded  as  the  founder 
of  a  distinguished  family  in  the  nobility  of  England. 

Sir  Joseph  Jekyll,  and  his  brother  Conmiissioners,  being 
appointed  on  the  7th  of  January,  1725, — in  obedience  to  the 
royal  admonition  *,  applied  themselves  diligently  to  business, 

♦  Ante,  p.  535. 


Digitized  by 


Google 


LIFE   OP   LORD   KING.  609 

but  found  the  concerns  of  the  suitors  in  a  state  of  deplorable  chap. 
confusion  from  the  deficiencies  of  the  Masters,  and  were  ^^^^' 
greatly  perplexed  and  divided  in  opinion  with  respect  to  the 
remedies  which  ought  to  be  applied.  Sitting  daily  during 
Hilary  and  Easter  Terms,  and  in  the  intervening  vacation, 
their  time  was  almost  wholly  occupied  with  motions  respect- 
ing the  abstraction,  the  replacing  and  the  securing  of  trust 
money. 

Meanwhile  the  trial  of  the  Earl  of  Macclesfield  proceeded.  Jan.  21. 
When  parliament  assembled  after  the  Christmas  recess,  Sir  {J^^h. 
Peter  Bang  took  his  place  on  the  woolsack  as  Speaker  of  the  ment  of 
House  of  Lords,  leaving  his   pubnies  to  do  the  ordinary  Maccies- 
business  of  the  Court  of  Common  Pleas,  and  questions  of  fie'**- 
difficulty  being  reserved  for  his  advice.      On  the  13th  of 
February  a  message  from  the  Commons  was  announced,  and 
Sir  Peter  King  having  put  on  his  hat.  Sir  George  Oxenden, 
attended  by  many  members,  "  in  the  name  of  all  the  Com- 
mons of  England,  impeached  Thomas  Earl  of  Macclesfield  of 
high  crimes  and  misdemeanours,  declaring  that  the  House 
oi  Commons  would,  in  due  time,  exhibit  particular  articles 
i^pdnst  him,  and  make  good  the  same." 

Sur  Peter,  not  being  a  Peer,  of  course  had  no  deliberative 
v(Hce,  but  during  the  trial,  as  the  organ  of  the  House  of 
Peers,  he  regulated  the  procedure  without  any  special  vote, 
itttimating  to  the  managers  and  to  the  counsel  for  the  de- 
fendant when  they  were  to  speak,  and  to  adduce  their 
evidence.  After  the  verdict  of  Guilty,  he  ordered  the  Black 
Bod  to  produce  his  prisoner  at  the  bar,  and  the  Speaker  of 
the  HoDse  of  Commons  having  demanded  judgment,  he,  in 
good  taste,  abstaining  from  making  any  comment,  dryly,  but 
solemnly  and  impressively,  pronounced  the  sentence  which  the 
House  had  agreed  upon.  * 

The  Lords  Commissioners  were  still  going  on  very  indif-  Disposition 
ferently,  and  complaints  becoming  loud  against  their  in-  seallfter* 
efficiency,  Walpole  felt  that,  to  secure  the  popularity  which  Lord  Mac 
he  had  justly  acquired  by  sacrificing  the  late  Chancellor  to  ^^viction. 
the  public  indignation,  another  enjoying  the  public  confidence 


•  16  St.  Tr.  801.  938. 1080.  1258.  1265.  1330. ;  ante,  p.  553. 
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CH  A  P.     should  be  appointed.   Sir  Philip  Yorke,  the  Attorney  General, 

'     who  had  made  such  a  brilliant  starts  was  not  much  tamed 

of  thirty ;  and  a  head  of  the  law,  and  keeper  of  the  King'8 
o(mscience  so  youthful^  would  have  been  the  subject  of 
gibes  instead  of  reverence.  Sir  Clement  Wearg,  the  So- 
licitor, had  distinguished  himself  much  in  supporting  tke 
bill  for  the  banishment  of  Atterbury,  and  as  manager  of 
the  House  of  Commons  in  conducting  the  impeachment 
of  Macclesfield;  but  though  considerably  senior  in  age, 
and  in  standing  at  the  bar,  he  was  considered  of  inferior 
ability,  and  there  were  strong  objections  to  putting  him  over 
the  head  of  the  Attorney  General*^  The  S^eants  and 
King's  counsel  offered  no  better  choice.  Sir  Joseph  Jekyll, 
the  Master  of  the  Bolls,  had  rather  lost  reputation  by  actiiig 
as  a  Commissioner  of  the  Great  SeaL  A  selection  was  to  be 
made  therefore  of  a  ccunmon  law  Judge,  and  none  coald 
have  a  higher  character  than  Chief  Justice  King,  whose 
eonduot  during  the  impeachment  both  parties  had  concurred 
in  praising. 
Sir  Fbter  Accordingly  he  was  fixed  upon,  and  it  was  agreed  that  be 
w<f  chtfl!  should  at  once  be  declared  Lord  Chancellor  without  bring 
ceiior  and  a  Lord  Keeper ;  that  he  should  simultaneously  be  raised  to  the 
Peerage  (likewise  an  unusual  rapidity  of  honour),  and  that  he 
should  receive  a  saliury  of  6000/.  a  year  payable  out  of  the 
post  <^ce,  and  1200^  a  year  payable  out  of  the  HaBapei 
office,  in  consideration  of  the  sale  of  offices  in  the  Court  of 
Chancery  being  adjudged  to  be  illegal. 
Lord  I  have  now  the  advantage  of  a  Diary  whidi  Lord  Chancellor 

j)|J^ '         King  on  his  new  appointment  began  to  keep  in  short  hand, 
without  any  view  to  authorship,  and  which  has  been  recently 
printed  by  his  femily  for  private  circulation.     From  this  I 
shall  occasionally  make  extracts,  and  at  other  times  I  shall 
refer  to  it  as  the  authority  for  my  narrative.      Thus  he 
commences :  — 
Lord  King        "  1725.  —  Tuesday y  June  1.     Monday,  the  31st  May,  be* 
leaUn^the    ^^^  *^®  ^*®*  ^V  ^^  ^^^  sitting  of  Parliament,  I  was  introduced 
House  of     into  the  House  of  Lords,  as  Lord  King,  Baron  of  Ockhajn,  in 

Peers. 

*  Life  of  Sir  Clement  Wearg,  by  Duke,  1843. 
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the  county  of  Surrey.     My  introducers  were  Lord  Delaware     chap. 

cxxv 
and  Lord  Onslow.   Baron's  robes,  lent  me  by  Lord  Hertford.  '^ 

And  this  day  at  noon  I  went  to  St.  James's,  and  being  called 

into  the  King's  closet,  he  delivered  the  Seals  to  me  as  Lord 

Chancellor :  and  soon  after  I  went  to  the  council-chamber, 

carrying  the  Seals  before  him.    The  first  thing  that  was  done 

was  to  swear  me  Lord  Chancellor,  after  which  I  took  my  Sworn  in 

place  as  such.     The  King  then  declared  that  he  was  going  ^^ 

beyond  sea,  and  had  appointed  a  regency,  whose  names  were 

then  declared.  * 

**  2€L  —  In  the  morning  I  received  the  visits  of  several 
Lords  and  others  of  my  friends,  and  at  noon  went  to  wait  on 
the  Prince  and  Princess,  and  kissed  their  hands.  This  day 
I  surrendered  my  place  of  Chief  Justice  of  the  Common 
Pleaa. 

**  3d!.  —  About  ten  o'clock  I  waited  on  the  King  to  have 
two  bills  signed,  the  one  for  Eyre  to  be  Chief  Justice  of  the 
Common  Pleas,  the  other  for  Gilbert  to  be  Chief  Baron,  and 
as  soon  as  I  left  him  he  went  on  his  voyage  to  Hanover. 
And  inasmuch  as  several  of  the  nobility  were  to  wait  on  him 
to  Greenwich,  so  that  they  could  not  attend  me,  according 
to  custom,  to  Westminster  Hall,  I  did  from  thence  take  an 
occasion  to  go  privately  to  Westminster  Hall,  which  I  did 
this  day,  being  a  day  of  nootions.  I  here  took  again  the  oath 
of  a  Chancellor,  which  the  Clerk  of  the  Crown  read,  and  the 
Master  of  the  EoUs  held  the  book." 

The  new  Chancellor  probably  abstained  from  all  parade  in 
his  installation,  out  of  delicacy  to  the  melancholy  condition  of 
his  predecessor  who  was  now  a  prisoner  in  the  Tower  of 
London.  Had  he  chosen  to  have  the  usual  procession  to 
Westminster  Hall,  I  doubt  not  that,  notwithstanding  the 


•  **  Ist  June,  1725.  His  Majesty  haying  received  the  Great  Seal  of  Great 
Britain  from  the  Lords  Commissioners  this  day,  and  haying  been  pleased  to 
deliver  it  the  same  day  to  the  Right  Honble.  Peter  Lord  King,  with  the  title 
of  Lord  Chancellor  of  Great  Britain,  his  Lordship  on  Thursday,  the  3d  of  the 
lame  month,  came  privately  from  his  house  in  Norfolk  Street  to  the  Chancery 
Court  in  West'  Hall,  and  did  then  in  the  Court  of  Chancery  take  the  oaths 
appointed  to  be  taken  by  the  1«*  of  William  &  Mary,  and  the  oath  of  Lord 
Chancellor,  the  Master  of  the  Rolls  holding  the  book,  and  the  Clerk  of  the 
Crown  read  the  said  oaths.**— i?off,  1714—1727. 


a  R  2 

Digitized  by 


Google 


meat. 


612  REIGN   OF   GEORGE   I. 

CHAP.     King's  absence,  it  would  have  been  one  of  the  most  splendid 

'     seen  for  many  years,  as  his  promotion  was  universally  ^ 

Anticipa-     proved  of,  and  there  was  a  general  expectation  that  he  would 

l^°d  Kin  ^^^^  ^^*  ^  ^®  ^^®  ^^  ^^^  greatest  Chancellors  that  had  ever 
would  be  a  sat  upon  the  woolsack.  He  himself  did  not  labour  under  any 
Equity  scrious  misgiviugs,  having  long  been  such  a  complete  master 
Judge.  of  his  work  on  the  common  law  bench.  , 
Public  dis-  However,  there  was  soon  considerable  disappointment  expe- 
appoint-  rienced  by  the  public  as  well  as  anxiety  by  himself.  He  suo 
ceeded  a  Judge  who  not  only  had  a  fine  legal  understanding, 
but  to  whom  the  doctrine  and  practice  of  the  Court  had  become 
**  familiar  as  his  garter."  Lord  King  had  not  only  never 
practised  in  the  Court  of  Chancery,  but  there  seeming  no 
possibility  of  his  leaving  the  Common  Pleas  during  Iris  life^ 
he  had  been  contented  with  well  understanding  '^pleading 
in  actions  real  and  personal ; "  and  he  had  neither  read 
Chancery  Reports  nor  paid  the  slightest  attention  to  Chan- 
cery proceedings.  He  now  saw  daily  pleading  before  him 
Yorke,  Talbot,  Wearg,  and  other  counsel  regularly  twined 
in  the  Court, — and  he  found  himself  in  ihe  painful  and  humilia- 
ting situation  of  knowing  much  less  of  the  subject  than  the 
advocates  on  whose  arguments  he  was  to  decide.  He  was 
even  in  a  more  perilous  predicament  than  a  man  at  onoe 
taken  from  the  bar  and  placed  in  a  judicial  situation  far 
which  he  is  not  quite  prepared ;  for  by  presiding  ten  yean 
over  the  phlegmatic  Serjeants,  he  expected  always  to  be  treated 
with  extreme  deference,  and  he  was  apt  to  show  impatienoe 
and  peevishness  if  an  ill-considered  opinion  thrown,  out  by 
him  was  roughly  handled.  He  was  much  frightened  by  the 
approach  of  "  a  Seal,"  and  he  had  little  sleep  the  night  before 
the  dreaded  day  when  he  was  to  be  assailed  by  bH  manner  of 
motions,  of  which  he  had  no  previous  notice.  He  could 
pretty  well  manage  the  regular  hearing  of  a  cause — ^when  the 
bill  and  answer  were  opened  very  tediously,  as  was  then  the 
custom,  —  the  evidence  was  all  read  at  full  length  — counsel 
were  heard  on  both  sides,-  -  and  time  could  be  taken  to  consider 
the  decree.  He  could  even  dispose  of  Pleas  and  Demurrers 
with  tolerable  composure,  as  a  little  patience  and  discreet 
reserve,  to  conceal  ignorance,  might  lead  to  a  shrewd  and 
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tolerably  safe  guess  at  the  right  conoluslon.    But  when  there     chap. 
came  motions  for   injunctions    and  for  sequestrations,  and     ^^^^• 


for  the  appointment  of  receivers  and  for  the  payment  of  l^^ 
money  into  Court  and  out  of  Court,  and  for  divers  other  King^s 
things  about  which  the  little  he  had  read  in  his  youth  had  ^re^t, 
long  faded  from  his  memory,  and  which  he  was  obliged  to  «« Chan- 
decide  off-hand,  —  he  sadly  repented  that  for  *^  the  thorns  of 
Chancery "   he  had  ever  exchanged    "  the  cushion  of  the 
Common  Pleas." 

Although  his  perception  was  not  so  quick  as  it  had  been, 
and  all  his  faculties  were  beginning  to  be  a  little  rigid, — as 
soon  as  he  discovered  his  deficiencies  he  nobly  struggled  to 
supply  them.  Disregarding  amusement  and  recreation,  and 
regardless  of  health  and  even  of  life  itself,  he  boldly  be- 
gan and  he  steadily  pursued  a  course  of  reading  to  qualify 
himself  for  the  discharge  of  his  duties  as  an  Equity  Judge- 
There  were  then  hardly  any  published  Chancery  Reports, 
there  were  no  systematic  treatises  on  Equity  pleading  or 
practice,  and  there  was  little  for  the  Equity  student  in 
print  beyond  the  Heads  **  Subpoena  "  and  "  Chancery,"  in  the 
general  Abridgments.  But  Lord  King,  besides  oonfiden- 
tirfly  conversing  with  some  practitioners  in  his  Court,  borrowed 
MS.  treatises  respecting  Chancery,  and  MS.  reports  of  the 
decisions  of  former  Chancellors,  which  were  in  private  cir- 
coktion.  By  a  diligent  perusal  of  these  he  made  him- 
self a  very  pretty  Equity  lawyer,  and  he  had  a  tolerable 
notion  of  the  newest  fashions  which  his  predecessor  had 
introduced.  Still  he  never  could  remove  the  impression 
which  he  had  made  at  the  commencement  of  his  Chancel- 
lorship. It  is  said  that  there  were  more  appeals  from  the 
Court  in  his  time  than  during  any  equal  period,  either  before 
or  since,  and  that  there  were  more  of  his  decrees  reversed 
than  there  have  ever  been  of  any  other  Chancellor.  But 
the  fate  of  appeals  depends  greatly  on  the  general  reputa- 
tion of  the  Judge  appealed  from,  and  the  temper  of  the  Judge 
or  Judges  appealed  to.  Lord  King  was  not,  like  Lord 
Hardwicke,  the  only  law  Lord,  so  as  to  make  an  appeal  from 
tlte  Court  of  Chancery  to  the  House  of  Lords,  "  ab  eodem 
ad   ^mdem,"  and  Lords  Lechmere   and   Trevor  were  not 
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CHAP,     sorry  to  haye  an  oj^rtunity  of  civilly  pointing  out  his 
^^^^'     mistakes. 

Reading  Lord  King's  Equity  judgments,  as  they  appear  in 
Peere  Williams  *,  I  believe  they  will  be  generally  esteemed 
sound,  and  they  are  to  be  praised  for  the  same  deamesB  and 
precision  which  distinguished  him  as  a  common  law  Judge. 
I^rd  No  very  important  case  came  before  him  in  the  Court  of 

King's  de-    Chancery,  and  he  cannot  be  swd  to  have  added  very  ma- 
euioos.        Serially  to  our  Equitable  code,  but  a  few  of  his  decisions  may 
Will  of        ^  found  generally  interesting.  —  He  settled  the  ruk  that 
lands  made   a  will  of  lands  in  England,  though  made  abroad,  must  be 
abroad.        eigned  by  three  witnesses,  according  to  the  English  Statute 
of  Frauds,  a  will  of  lands  being  to  be  governed  by  the  far 
loci  rei  sitcSy  and  a  will  of  personalty  by  the  far  donddUL] 
Pin-numey.  Where  by  a  marriage  settlement  the  wife  is  entitled  to  pin- 
money,  he  decided  that  if  the  husband  and  wife  live  together, 
and  he  maintains  her,  she  is  not  entitled  to  claim  the  arreais 
of  her  pin-money.  J 
Provision         A  man  having  seduced  a  modest  girl,  and  had  a  child  by 
^umST°  ^^>  entered  into  an  executory  agreement  to  pay  20001  to  be 
laid  out  in  purchasing  an  annuity  for  the  mother  and  child. 
When  a  bill  was  filed  for  a  specific  performance  of  this  agree- 
ment after  the  child's  death,  objection  was  made  that»  this  being 
matter  of  turpitude^  Equity  ought  not  to  interfere*     Lord 
Chancellor  King.  —  ^'If  a  man  does  mislead  an  innooeat 
woman,  it  is  both  reason  and  justice  that  he  diould  make  her 
reparation  ;  but  this  case  is  stronger  in  respect  of  the  inno- 
cent child  whom  the  father  has  occasioned  to  be  brought 
into  the  world  in  this  shameful  manner,  and  for  whom  in 
justice  he  ought  to  provide,  and  though  the  child  be  now 
dead,  yet  the  case  is  to  be  taken  as  it  was  when  the  agree- 


*  The  cases  heard  before  Lord  Chancellor  King  ttom  1726  to  1730  are  also 
published  by  a  reporter  of  inferior  merit,  named  Moseley,  whose  volume  ha* 
generally  been  vilipended.  Howcrer,  in  Mr.  Uargraye*s  copy  of  it  in  the  Biitiih 
Museum  is  to  be  found  the  following  notice: — ^  Lord  Mansfield,  in  5  Burr. 
2629.  says,  *  this  book  should  not  be  quoted ; '  and  in  Afyddleton  v.  LMrdKeii$m, 
Lord  Chancellor  Loughborough  observed  to  Mr.  Fonblanque,  upon  his  dtuig 
a  case  from  it,  *  that  he  had  not  heard  it  cited.*  But  I  took  the  liberty  of  say- 
ing that  '  I  had  often  heard  it  cited,  and  that  I  had  found  very  good  matter  in 
if  "J 

t   Coppin  V.  Coppin,  2  P.  W,  293.  %   Thomas  v.  Btirmety  2  P.  W.  341. 
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ment  to  provide  for  them  was  signed,  and  then  the  child     CHAP, 
was  Uving."*  ^^^^ 


Lord  Chancellor  King  established  the  very  salutary  rule,  settlement 
that  although,  by  the  law  of  England,  all  personal  property  <>"  married 
bequeathed  to  a  wife  belongs  to  her  husband.  Equity  will  not 
aid  in  compelling    payment  of   the   legacy  without   seeii^ 
a  settlement  of  the  property  made  for  the  wife's  benefit,  f 
What  seemed  a  more  doubtful  rule  laid  down  by  him  has  "Lis pen. 
been  since  adhered  to,  that  lis  pendens  shall  be  tantamount  to  to  all  the  ^^^ 
actual  notice,  —  so  that  a  purchaser  for  valuable  consideration  ^^rld. 
may  lose  the  property  for  which  he  has  paid,  having  bought 
it  from  a  person  who  had  a  legal  right  to  sell, — if  a  suit  of 
whidi  he  was  ignorant  had  been  cotnmenced  to  establish  an 
equitable  interest  in  it.  X 

A  curious  case  came  before  him,  showing  that  towards  the  Marriage  of 
middle  of  the  last  century  the  custom  of  marrying  infants  of  „•,„  "years 
tender  years,  which  had  formerly  been  very  common,  still  o\d, 
prevailed  in  England.  One  of  several  guardians  to  an  heiress 
took  her  from  a  boarding  school  when  she  was  only  nine 
years  old,  and  married  her  to  his  own  son  who  had  no 
estate.  The  Lord  Chancellor,  on  motion,  ordered  this  guar- 
dian to  bring  into  Court  the  infant  whom  he  had  married  to 
his  son,  and  that  he,  the  son,  and  the  infant  should  attend. 
All  attending,  the  counsel  for  the  application  pleaded,  ^^  that 
this  guardian  having,  in  so  perfidious  a  manner,  broken  his 
trust,  and  married  his  ward  to  his  own  son,  who  was  worth 
nothing,  the  Court  of  Chancery,  the  guardian  of  all  infants 
with  the  superintendency  and  cognizance  of  all  trusts,  ought 
to  commit  him,  and  not  suffer  the  girl,  now  but  nine  years 
0I4  to  continue  to  cohabit  with  her  husband,  who  ought  not 
to  be  indulged  with  opportunities  of  inveigling  her,  and  pre- 
venting her  fix>m  disagreeing  to  the  marriage  when  she  should 
come  to  the  age  of  twelve  years,  which  it  would  be  for  her 
interest  to  do."  Lord  Chancellor.  —  "The  infant  girl  never 
having  been  under  the  care  of  the  Court,  nor  committed  by 
the  Court  to  the  care  of  this  guardian,  I  do  not  think  he  can 

•  Marehione»8  of  Annanddle  v.  Harrii,  2  P.  W.  434.     This  decree  vr&s  af- 
firmed on  appeal  by  the  House  of  Lords,  1  Brown*8  P.  C.  250. 
t  Brown  v.  Elton,  3  P.  W.  202.  t    Sorrell  v.  Carpenter,  2  P.  W.  482. 
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be  considered  guilty  of  a  contempt  of  Court ;  but  then  it  is 
a  very  ill  thing  in  him  to  marry  this  child  to  his  own  bod, 
and  he  is  punishable  by  an  information.  I  vfiil,  therefore, 
have  him  bound  over  with  sureties  to  appear  to  answer  an 
information  to  be  filed  against  him  by  the  Attorney  G^eraL 
As  for  the  child,  let  her  be  handed  over  by  this  knavish  guar- 
dian to  the  other  guardian  named  in  her  father's  will,  who,  it 
is  to  be  hoped,  will  take  proper  care  of  her,  and  do  what  is 
for  her  advantage  in  advising  her  to  confirm  or  to  r^iounce 
the  marriage."* 

I  will  only  mention  one  other  case  which  occurred  soon 
after,  and  illustrates  the  manners  of  the  age.  Sir  John 
Chaplyn,  a  young  Baronet,  nineteen  years  of  age,  of  great 
estate  in  Lincolnshire,  was  drawn  in  by  a  *^  bumbailiff"  in 
Clare  Maiket  to  marry  his  daughter,  a  girl  of  sixteen,  and  to 
make  a  will  bequeathing  all  his  personal  estate  to  her.  In 
two  months  he  died,  leaving  three  sisters  who  were  hia 
heirs  at  law,  if  there  were  no  issue  by  this  marriage.  The 
widow  pretending  to  be  pregnant,  the  sisters  petitioned  (or  a 
writ  "  de  ventre  inspiciendoy^  and  that  "  residing  at  her  late 
husband's  house  in  Lincolnshire,  this  might  be  as  her  Castle 
wherein  she  should  be  inclosed  f,  and  continue  until  the  time 
of  her  delivery,  and  that  some  woman  might  be  always  re- 
sident with  her  both  before  and  at  the  birth."  Her  counsel 
argued  "  that  she  was  guilty  of  no  crime  in  marrying  Sir 
John,  Avho  was  of  sufficient  age  to  choose  a  wife  for  hunself, 
and  who  might  think  beauty  and  virtue  a  sufficient  portion, 
especially  when  his  fortune  had  put  him  above  the  want  of 
money ;  that,  as  it  had  not  appeared  any  fraud  or  collusion 
was  intended,  it  was  very  unreasonable  to  suspect  she  would 
be  guilty  of  imposing  a  false  child  on  the  family ;  that  it 
would  be  a  hardship  on  a  lady  of  such  tender  years  to  send  a 
jury  of  matrons  to  inspect  her ;  that  she,  being  now  with 
child,  the  inspection  might  be  of  dangerous  consequence  and 
occwion  a  miscarriage,  a  thing  possibly  wished  for  by  the 

•    GoodaB  V.  Harris,  2  P.  W.  561. 

f  At  common  law  a  jury  of  matrons  must  be  impannelled,  and  if  thcjr  find 
the  widow  with  child,  she  is  to  be  shut  up  in  a  castle,  where  the  sheriflT  of  the 
county  keeps  her  in  safety  till  she  is  delivered. 
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other  side;  that  the  '^Castle''  in  Lincdnshire^  was  an  old     chap. 
houBe  in  the  fens,  much  out  of  repair ;  and  that  she  having  no  ' 


relationfl  or  friends  in  that  country,  it  would  be  cruel  to 
imi^riaon  her  there." — Lord  Chancellor.  "  I  take  this  writ 
"  de  ventre  inspiciendo^  to  be  of  common  right — for  the 
flecority  of  the  next  heir,  to  guard  against  fraudulent  or  sup- 
posititious births.  But  as  it  may  be  a  hardship  to  oblige  the 
lad  J  to  live  in  Lincolnshire  far  from  her  relations  and  friends, 
and  since  the  marriage  appears  to  have  been  in  March  last, 
consequently  no  probability  of  her  being  brought  to  bed 
befiore  Christmas,  and  as  her  father  consents  she  shall  be  in 
town  before  Michaelmas,  and  reside  in  St.  James's  parish  in 
Middlesex,  let  the  writ  ^  de  ventre  inspiciendoy  issue  at 
Michaelmas,  directed  to  the  Sheriff  of  Middlesex.  In  the 
mean  time,  the  present  heirs  may  send  two  women  at  reason^ 
able  times  to  see  whether  she  is  with  child,  they  giving 
reasonable  notice  before-hand,  sq  that  this  may  be  attended 
with  as  little  inconvenience  as  possible  to  Lady  Chaplyn. 
There  is  no  occasion  to  execute  the  writ  with  all  the  strict- 
ness of  the  common  law,  provided  people  of  skill  from  time 
to  time  have  access  to  her,  and  may  be  present  at  the 
Urth."* 

X  shall  afterwards  have  occasion  to  consider  the  beneficial 
changes  which  Lord  King  introduced  in  the  Masters'  offices 
in  the  administration  of  the  funds  of  the  suitors,  and  other 
departments,  —  which  place  him  high  in  the  rank  of  law 
reformers.  But  we  must  now  survey  him  in  the  exercise  of 
his  political  functions. 

Immediately  after  his  appointment  the  King  had  gone  to  Lord  King 
Hanover,  leaving  him  and  other  great  officers  of  state  "  Lords  Council  of 
Justices."     They  had  their  first  meeting  as  soon  as  news  was  Regency. 
received  of  the  King's  arrival  in  Holland ;  there  was  afterwards 
a  formal  assembly  of  the  whole  body  once  a  fortnight,  and  a 
committee  (of  which  Walpole  was  chief)  met  from  time  to 
time  as  occasion  required.      The  first  question  they  had  to 
deliberate  upon  was  the  propriety  of  granting  a  pardon  to 

•  Exparte  Aiscough,  2  P.  W.  391.  This  writ  continues  to  be  granted  not 
only  to  the  heir  but  to  a  devisee,  either  for  life  in  tail  or  in  fee.  1  Cox,  297.  ; 
4  Brown,  C  C.  90. 
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CHAP.     Lord  Greorge  Murray,  who  had  been  attainted  when  only 
*     eighteen  years  of  age,  and  had  petitioned  for  mercy.  The  Chan- 
cellor would  only  say  that  there  was  nothing  in  law  to  obstrtu^ 
a  pardon,  but  refused  to  give  any  farther  opinion, — on  the 
ground  that  he  was  not  sufficiently  acquainted  with  the  £act8. 
The  Duke  of  Argyle  was  strongly  for  rigour,  "  because  this 
man's  treason  was  attended  with  perfidy  in  deserting  the 
King's  troops  and  running  away  to  the  rebels,  and  if  he  were 
pardoned  others  would  inmiediately  make  the  same  a^li- 
cation."     Walpole,  however,  took  the  merciful  side,  and 
carrying  a  majority  with  him,  a  letter  was  ordered  to  advise 
the  King  to  pardon  him.* 
Committ.  Much  consultation  took  place  respecting  the  granting  of 
***ace*for***  commissious  of  the  peace  for  Scotland,  then  in  a  very  dis- 
Scotiand.      tractcd  state  on  account  of  the  Malt  Tax.      The  Eari  of 
Islay  ^^  was  called  in  and  gave  an  account  of  having  made  up 
lists  for  all  the  counties,— ^which  had  taken  three  months  in 
preparing,  and  which  he  vouched  were  made  up  with  great 
exactness  and  attention  to  the  gentlemen  to  be  appointed.'' 
"On  this,"  says  the  Diary,  —  "I   told  the  Regency  that 
though  in  England  the  Great  Seal  would  be  a  little  more 
consulted  in   matters  of  this  nature,  yet,  considering  the 
urgency  of  afikirs,  if  their  Excellencies  would  order  me  to 
pass  those  commissions  of  the  peace  as  now  settled,  I  would 
do  it     Thereupon  they  ordered  me  to  pass  them.''t 
Scheme  to         Then  comes  an  exceedingly  curious  entry. — **  June  24, 
Frederick,     Sir  Robert  Walpole  went  with  me  to  Ockham,  and  lodged 
afterwards    there  the  night.     He  entered  into  a  free  discourse  with  me 
Wales, from  about  foreign  affairs."      [After  a  copious  account  of  the 
slon^r^t^    disputes  with  Spain,  &c.,  no  longer  interesting,  he  adds]:— 
tiirone.        "  Another  negotiation  had  lately  been  on  foot  in  relation  to 
the  two  young  Princes,  Frederick}  and  William. §    The 
Prince  II  and  his  wife^  were  for  excluding  Prince  Frederick 
from  the  throne  of  England,  but  that  after  the  King  and 
Prince,  he  should  be  Elector  of  Hanover,  and  Prince  William 

•  June  5.  t  J"^y  Ist.  |  Afterwards  Fritz,  Prince  of  Wales. 

§  Afterwards  Duke  of  Cumberland,  the  hero  of  Culloden. 

II  The  then  Prince  of  Wales,  afterwards  George  1 1. 

^  Afterwards  Queen  Caroline. 
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King  of  Great  Britain ;  but  that  the  King  said  it  was  unjust  CH  A  P. 
to  do  it  without  Prince  Frederick's  consent,  who  was  now  of  ^^^^• 
age  to  judge  for  himself,  and  so  this  matter  now  stood. 
But  that  Sir  Robert  Walpole  had  told  the  King  that  if  he 
did  not  in  his  lifetime  bring  over  Prince  Frederick,  he  would 
never  set  his  foot  on  English  ground,  so  that  he  did  not  know 
whether  the  King,  when  he  returned  from  Hanover,  would 
not  bring  that  Prince  with  him."  This  is  a  curious  proof  of 
the  early  dislike  of  George  11.  and  Queen  Caroline  to  their 
eldest  son,  Frederick,  Prince  of  Wales.  Lord  King  must 
have  looked  forward  with  some  dismay  to  the  dissensions  in 
the  royal  family,  which  had  proved  so  perilous  to  his  prede- 
cessors. But  he  contrived  to  retain  the  favour  of  the  reigning 
sovereign,  without  giving  fresh  oflFence  to  the  heir  apparent ; 
and  although  Prince  Frederick  for  some  unaccountable  reason 
was  not  brought  over  from  Germany  during  the  present 
reign,  George  I.  while  alive,  thwarted  the  plan  for  disin- 
heriting his  grandson,  and  on  the  accession  of  George  II.  the 
national  cry  was  so  strong  against  continuing  to  rear  as  an 
alien  him  who  was  to  fill  the  throne  of  England,  that  within 
two  years  it  was  found  necessary  to  send  for  him.  He  had 
his  revenge  by  perpetually  disturbing  the  government  of  his 
father,  till  the  joyful  exclamation  was  uttered — "  Fritz  is 
dead!" 

During  the  King's  absence  in   Germany,  the  Chancellor  Transac- 
was  at  the  head  of  the  Regency.*     The  Lords  Justices,  ne^by^Uit 
beades  carrying  on  routine  business  at  home,  were  occupied  Regincy  in 
with  intricate  foreign  negotiations  (now  happily  uninterest-  absence.^* 
ing),  with  a   view  to  the  aggrandisement  of  his  Majesty's 
hereditary  dominions  by  the  addition  of  some  little  patches  of 
territory  to  them ;  but  some  of  the  Chancellor's  entries  in  the 
"  Diary  "  are  worth  copying,  as  showing  how  business  was 

*  I  do  not  believe  that  he  ever  enjoyed  much  political  power,  but  in  foreign 
countries  he  was  regarded  as  a  very  important  personage.  I  have  now  in  ray 
hand  a  letter  to  him  from  a  Frenchman  of  the  name  of  Neville,  giving  him  some 
important  information  —  thus  addressed  : 

«*Hl8    EXCBLLENCE    MiLOR    PiTKB,    KiNG 

Hio  Cancellor  of  Great  brittagne  & 

ONE    or    MILORS    OP    RSGENCE 
LONDON.** 
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CHAP,  transacted  between  his  Majesty  and  hb  representatives 
^^^^'  "  July  26. — ^Received  by  Lord  Townshend  firom  the  King  a 
warrant  to  pass  a  commission  under  the  Great  Seal  to  Lord 
Townshend  to  treat  and  contract  with  such  princes  and  stat^ 
as  the  King  should  direct,  which  I  accordingly  passed  under 
the  Great  Seal."  «  29.— The  Duke  of  Newcastle  was  with 
me  to  explain  the  meaning  of  the  commission  to  Lord  Towns- 
hend,  which  was  that  the  Emperor  and  King  of  Spain,  living 
now  in  strict  amity,  there  was  a  necessity  to  enter  into  a 
league  with  other  powers  to  preserve  the  peace  of  Eurq}e; 
that  France  and  the  King  of  Sardinia  were  ready,  and  it  waa 
hoped  that  the  Protestant  Princes  of  the  Empire  and  Holland 
would  likewise  come  into  it."  "  Sej>U  7.  —  Tuesday  night, 
a  messenger  came  to  me  (at  Ockham)  from  Mr.  Dela&ye 
with  ten  instnunents  from  Hanover,  with  the  King's  warrant 
countersigned  by  Lord  Townshend  to  fix  the  Great  Seal  to 
them.  I  returned  back  word  by  the  messenger  that  I  wiu 
coming  to  town,  and  would  there  do  what  was  necessary." 
"  8.  Wednesday  at  night  I  came  to  town.  The  Duke  of 
Somerset  came  to  me,  and  I  asked  him,  when  he  was  in  the 
Begency  and  the  King  abroad,  as  had  happened  in  King 
William's  time  and  the  King  made  a  treaty  abroad,  whether 
this  were  communicated  to  the  Regency  or  Council  here?  or 
whether  upon  the  King's  warrant  from  beyond  the  sea,  the  Great 
Seal  was  affixed  to  them  here  ?  He  said  it  was  always  the 
custom,  on  the  King's  warranty  for  the  Chancellor  to  affix  the 
Great  Seal.  The  next  day  Mr.  Delafaye  told  me  this  was 
always  the  custom,  and  that  it- would  be  absurd  to  lay  them 
before  the  B^ency,  because  the  King  had  agreed  and  signed 
them  already.     I  therefore  put  the  Seal  to  them." 

Looking  to  Wolsey's  impeachment,  and  other  sources  of 
constitutional  information,  respecting  the  exercise  of  the 
royal  authority,  the  result  seems  to  be  that  the  Great  Seal 
can  only  be  used  within  the  realm,  but  that  it  may  lawfully 
be  applied  on  the  warrant  of  the  Sovereign  signed  beyond  the 
seas,  and  that  the  Regent,  guardian  of  the  realm,  or  Lords 
Justices,  are  bound  to  obey  any  directions  they  may  receive 
from  the  Sovereign,  either  before  his  departure  or  during  hi« 
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absence  abroad,  but  that  in  all  matters  respecting  which  they  CHAP, 
are  left  without  instructions,  their  act  is  equally  valid  and 
potent  as  if  done  by  the  Sovereign  in  person.  It  is  pro- 
bable that  in  after  times  there  will  be  no  deputation  of  the 
royal  authority,  unless  to  open  or  prorogue  parliament,  or  to 
^ve  the  royal  assent  to  bills. 

I  win  conclude  this  head  with  an  entry  after  the  King's  Claim  by 
return,  which  proves  that  the  Chancellor,  who  used  to  be  cgijor  to ' 
of  yore  the  sole  foreign  secretary,  still  imamned  that  as  exercise  su- 

1  /v»iA>*rtirii«i  •        pervision 

be  was  to  ainx  the  (ireat  iSeal  to  Ireaties,  he  was  to  exercise  in  the  ne- 
a  superintendence  over  foreign  affairs :  "  Thursday ,  March  jfo***? tion  of 
10.  1726. — At  the  desire  of  Lord  Townshend  I  was  this  treaties, 
evening  at  the  Duke  of  Devonshire's,  with  the  Dukes  of 
Argyle  and  Newcastle,  and  Sir  Robert  Walpole."  [He  then 
gives  a  long  account  of  a  written  declaration  signed  by  the 
Landgrave  of  Hesse,  promising  to  supply  8000  foot  and 
4000  horse  for  the  defence  of  Hanover.]  "  Lord  Townshend 
Baying,  that  *  this  was  not  properly  a  treaty  but  only  a  decla- 
ration by  the  Landgrave,  on  what  terms  he  would  furnish  the 
King  with  so  many  soldiers,  and  that  there  was  nothing 
more  to  do  than  for  the  King  to  show  his  approbation  by  a 
ratification  under  the  Great  Seal,'  I  thought  that  *  the  form 
of  this  instrument  made  no  alteration  in  the  substance,  and 
diat  this  was  really  nothing  else  than  a  treaty,  and  that  there 
was  no  instance  wherever  the  Great  Seal  made  a  treaty  by 
itself,  or  ratified  a  treaty  which  was  not  first  agreed  to  by 
some  minister  or  commissioner.'  And  thereupon  it  was  agreed 
that  inquiry  should  be  made  in  the  Secretary's  office  whether 
there  had  been  any  thing  of  this  nature  before ;  and  on 
inquiry  the  next  day  it  being  found  that  there  was  none  such, 
it  was  agreed  that  Diemar  and  Lord  Townshend  should  both 
mutually  sign  the  agreement  by  way  of  treaty,  and  that  after 
such  signing  the  ratification  should  pass  according  to  the 
usual  forms.  And  I  having  hinted  to  Lord  Townshend 
that  when  I  was  to  be  concerned  in  the  conclusion  of  an  affair 
it  was  but  reasonable  I  should  knoto  the  beginning  and  the 
progress ;  he  did  send  me  the  copy  of  this  matter  drawn  up 
in  the  form  of  a  treaty  between  him  and  Diemar." 
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CHAP.         Lord  Kinff  took  his  place  as  Chancellor  in  the  House  of 
Lords  on  the  20th  of  January,  1726,  and  then  read  the  royal 


Lord  Chan-  sp^^^j  the  King  not  even  repeating  the  effort  he  made  when 
ceiior  King  he  fifst  Came  to  the  throne,  to  say,  in  English,  that  **  I  have 
House  of     ordered  my  Lord  Chancellor  to  declare  the  causes  of  calling 
Lords.         this  parliament."     The  custom  was  now  introduced  of  the 
two  Houses  echoing  the  words  of  the  speech,  and  on  this  ocoar 
sion  the  address  was  carried  unanimously.     Opposition  was 
now  almost  annihilated,  and  Sir  Robert  graced  with  the  order 
of  the  Bath,  which  he  revived  to  increase  his  patronage,  and 
with  the  order  of  the  Garter,  the  importance  of  which  he 
enhanced  by  deigning  to  accept  it, — was  now  in  the  zenith  of 
his  power,  although   not  of  his  glory,  for  as  yet  he  had 
•    not  encountered  in   mortal  strife    Pulteney,  Carteret,  or 
Pitt.     There  was  not   a   division  in  the  House  of  Lords 
during  the  session,  the  entire  repose  of  which  was  only  occa- 
sionally interrupted  by  that  luckless  wight  Lord  Lechmere, 
who,  struggling  in  vain  for  office  and  fame,  occasionally  made 
motions  from  habitual  restlessness,  but  met  with  so  little 
support  that  the  Lord  Chancellor  had  no  trouble  beyond 
putting  the   question,   and   declaring  that  the  "  Non-con- 
tents" had  it. 
May  15.  The  following  session  was  equally  tranquil,  and  at  the 

close  of  it  the  Lord  Chancellor  read  George  L's  last  speech 
to  Parliament,  thanking  them  for  the  zeal  and  harmony  with 
which  they  had  despatched  the  public  business.    His  Majesty, 
having  appointed  Lords  Justices,  immediately  set  off  for  the 
Death  of      Continent,  and  never  again  touched  British  ground,  dying,  on 
^^e  fi       ^^^  ^^^^  ^^  June,  on  his  way  to  Osnaburgh,  and  being  in- 
1727.  terred,  with  his  ancestors,  in  Hanover. 

Law  reform  During  his  reign  of  thirteen  years,  the  public  attention 
reigaf  "  was  SO  Completely  devoted  to  tihe  struggle  for  the  throne 
between  the  old  and  new  dynasties,  that  no  regard  was  paid 
to  legal  reform.  Lord  Somers's  "  Statute  of  Jeofiuls"  con- 
tinued the  most  recent  attempt  to  correct  the  abuses  of 
Westminster  Hall.  The  penal  code  had  been  rendered  more 
severe  by  the  Riot  Act,  and  by  several  fiscal  r^ulations 
encroaching  on  the  liberty  of  action  which  had  formerly  pre- 
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vailed  in  En£:land.    Even  the  impeachment  of  Lord  Maccles-     chap. 

•  cxxv 

field  had  produced  little  beyond  salutary  exposure,  no  mea-  ' 

sores  being  yet  taken  effectually  to  prevent  the  recurrence 
of  similar  evils.  But  Lord  Chancellor  King  was  not  for- 
getful of  his  duty  to  struggle  for  the  improvement  of  our 
institutions ;  and,  amidst  the  difficulties  which  surrounded 
him,  he  afterwards  accomplished  in  this  department  as  much 
as  could  reasonably  be  expected  from  him,  and  more  than 
was  attempted  by  his  successors  during  the  rest  of  the 
eighteenth  century. 
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CHAPTER  CXXVL 

CONCLUSION  OF   THE   LIFE  OF  LORD  CHANCELLOR  KING. 

Q^XYl     "^^^  '^^^  Chancellor's  own  Diary  will  best  introduce  bis 

proceedings  in  the  new  reign :  — 

A.D.  1727.         "  Wednesday,  June  14.   1727.     About  five  in  the  evening 

of^'^o^I.  ^  ^^  *  letter  from  Sir  R.  Walpole,  informing  me  that  the 
King  was  dead^  and  desiring  me  to  meet  him  immediately  at 
the  Duke  of  Devonshire's.  *  I  went  there  immediately,  and 
found  that  Sir  R.  Walpole,  on  receipt  of  the  news  from  Lord 
Townshend,  had  instantly  gone  to  Richmond  and  acquainted 
the  Prince  with  it,  and  that  thereupon  the  Prince  had  resolved 
to  be  in  town  as  fast  as  he  could  that  evening.  In  the  mean 
time  we  prepared,  by  the  Attorney  and  Solicitor  General,  the 
draft  for  proclaiming  the  King,  and  settled  the  other  things 
necessary  to  be  done.  The  Eong,  in  the  mean  time,  came  to 
town,  and  sent  us  word  that  he  was  ready  whenever  we  were 
ready  to  wait  on  him.  Accordingly,  we  who  were  at  the 
Duke  of  Devonshire's,  except  the  Duke  himself,  who  had  the 
gout,  went  to  Leicester-House,  and  there  being  joined  by 
several  others  of  the  nobility,  we  sent  in  to  the  King  to  desire 
an  audience :  and  although  the  Archbishop  was  present,  yet 
I  made  a  short  speech  to  the  Eong,  according  to  agreement, 
setting  out  the  great  sorrow  we  were  under  by  the  unexpected 
death  of  the  late  King,  and  that  nothing  could  relieve  or 
mitigate  it,  but  the  certain  prospect  of  happiness  under  his 
future  administration :  and  that  being  now  become  our  liege 
Lord,  we  desired  leave  to  withdraw  into  the  council-chamber 
to  draw  up  a  form  of  a  proclamation  for  proclaiming  him,  and 

*  The  original  of  this  letter,  in  the  handwriting  of  Sir  R.  Walpole,  Ijci 
before  me : 

(Copy.) 
"  My  Lord,  Wedn.  5  o'dodc 

**  The  melancholy  news  is  just  come  of  the  King*s  death.     Pray  hasten  away 
to  my  Lord  President's,  where  I  wait  your  coming. 

«« Yonr%  &e. 

«*  R.  Walfol*.*' 
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to  sign  it  as  usual ;  which  being  granted,  we  retired  into  the    CHAP. 

council-chamber,  and  there  the  form,  which  we  had  before  '_^ 

agreed  upon,  was  produced,  engrossed,  and  thereon  all  the 
Lords  of  the  Council  then  present  first  signed  it  Then  the 
doors  were  opened,  and  the  Peers  in  the  outer  room  were 
desired  to  walk  in  and  sign  it,  which  they  did ;  then  it  was 
deliyered  to  the  gentlemen  in  the  outer  room  to  sign  as  many 
as  they  {leased.  And  after  it  had  been  some  time  out  the 
Lords  of  the  Council  sent  for  the  parchment,  which  being 
returned,  secret  intimation  was  given  to  the  King  that  the 
Council  were  ready  to  receive  him.  Whereon  he  immediately 
came  in,  and  seating  himself  in  the  royal  chair  he  there  read 
the  declaration,  that  was  printed  at  the  desire  of  the  Lords  of 
the  Council :  it  had  been  prepared  at  the  Duke  of  Devon- 
diire's  by  Sir  K,  Walpole  and  the  Speaker.  After  that  orders 
were  given  for  the  proclaiming  of  the  King  the  next  morning 
at  ten  o'clock,  and  several  other  orders  of  course  were  made, 
which  are  to  be  seen  in  the  council-book,  particularly  one  for 
proroguing  the  Parliament,  being  now,  by  reason  of  the 
King's  demise,  immediately  to  meet. —  Thursday y  15.  A 
little  after  ten  I  came  to  Leicester  House,  and  the  heralds 
and  all  being  ready,  about  eleven  the  Archbishop  of  Canter- 
bury, myself,  and  other  Lords,  went  into  the  yard  before 
LdU3ester  House,  and  there  the  heralds  proclaimed  the  King, 
we  being  there  on  foot  uncovered.  As  soon  as  that  was 
done,  we  went  into  our  respective  coaches,  and  in  the  street 
before  Leicester  House  the  King  was  again  proclaimed* 
From  thence  we  went  and  proclaimed  him  at  Charing-Cross, 
Temple-Bar,  the  comer  of  Wood  Street,  and  the  Royal 
Exchange.  After  that  I  came  home,  and  about  four  o'clock 
got  to  the  House  of  Lords,  where  the  Parliament  met,  and 
all  the  Lords  present  taking  the  oaths,  I  then  informed  the 
House  that  I  had  a  commission  from  the  King  to  prorogue 
the  Parliament  to  the  twenty-seventh  instant,  which  was  the 
day  it  stood  prorogued  to  in  the  late  King's  time.  And 
thereon  the  Lords  Commissioners  seated  themselves  as  usual 
in  such  cases,  and  on  message  by  the  Usher  of  the  Black  Rod, 
the  Speaker  and  Conmaons,  coming  to  the  bar,  the  commission 
was  read,  and  I  declared  the  Parliament  prorogued  to  the 

VOL.  IV.  s  s 
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CHAP. 
CXXVF. 


Lord  King 
in  favour 
with 
Geo.  II. 


twenty-Beventh  instant.     From  hence  I  went  to  Leioest^ 
House,  a  Council  being  appointed  iim  evenings  and  th^ne  seven! 
other  orders  were  made,  which  had  been  omitted  the  ey^iiag 
before,  and  particularly  the  same  proclanuttion  which  had 
been  issued  out  upon  the  death  of  Queen  Anne  on  the  founda- 
tion of  the  act  Sexto  AnruB  for  oontinuing  persons  in  thar 
ofBces,  and  requiring  them  to  take  the  oaths  according  to  the 
said  act.  —  Friday ,  Idth.    A  Council  in  lie  evenings  wherein 
I  delivered  up  the  Seals  to  the  King,  who  re-delivered  thmnto 
me  as  Chancellor,  and  thereon  I  was  sworn  Chancellor  in 
Council.  —  Saturday^  ITth.     I  was  sworn  Chancellor  in  the 
Chancery  Court  in  Westminster  Hall,  and  this  day  I  swove 
all  the  Judges  de  novo,  and  the  King's  Council,  and  some  of 
the  Welsh  Judges  pursuant  to  the  act  of  pariiament,  Sexto 
AnncB,  —  Sunday y  \%t1u    Received  the  sacrament  at  Odcbam 
to  qualify  myself.  —  Tuesday y  20th.     Took  the  oaths  in  the 
King's  Bench;    went    to  Kensington    and    presented  the 
Judges,  both  English  uid  Welsh,  Masters  in  Chancery,  «m1 
the  King's  Council,  who  all  kissed  the  King's  and  Queen's 
hands.  —  Saturday y  24/A.     At  a  Cabinet  Council  at  Lord 
Townshend's  office  the  King's  speech  settled.     There  than 
arose  a  question  whether  the  King  was  to  take  the  test  on  his 
first  coming  to  parliament  next  Tuesday,  and  the  Lords  de- 
sired me  to  look  into  that  matter,  and  I  promised  them  to  do 
it  by  Monday  morning,  and  lay  what  I  could  find  before  them 
for  their  determination.  —  Monday^  26<A.     At  Loard  Towm^ 
bend's  in  the  morning,  where  were  present  Harcourt,  Trevor, 
Walpole,  Newcastle,  the  Speaker,  Townshend,  Qodolpfain, 
and  myself,  and  I  stated  the  matter  to  them."   [After  discus- 
sing the  matter  at  great  length,  he  adds :]  **  On  these  reasons 
the  Lords  all  present  agreed  that  there  was  no  need  for  the 
King  now  to  take  the  test ;  but  he  might  do  it  at  his  ooronatioft 
if  that  intervene  \)efore  a  new  parliament  should  be  chosen." 
Lord  King  might  consider  himself  in  luck  to  retain  the 
Great  Seal  under  him   whose  pretensions  to  educate  his 
children  and  to  consent  to  their  marriage  he  had  treated  so 
uncereihoniously ;  but  George  II.  would  not  avenge  the  in- 
juries of  the  Prince  of  Wales,  and  he  now  became  reconciled 
to  doctrines  which  would  add  to  his  power  over  his  own  son, 
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whom  he  00  mneh  detested   He  therefore  received  the  Chan-     chap. 

CXX.VI. 

cellor  very  graciously,  saying :  "  Your  Lordship  has  always  

shown  yourself,  and  no  doubt  will  continue  to  show  yourself, 
a  zealous  servant  of  the  Crown,  and  a  warm  friend  to  the 
Protestant  succession."  His  Majesty,  however,  made  an 
att^npt  to  usurp  patronage,  which  we  learn  from  the  Chan- 
oellor's  Journal,  was  manfully  and  successfully  resisted :  "  The  Attempt  of 
Ejng,  when  he  came  to  the  throne,  had  formed  a  system  both  enoroac^on 
of  men  and  thinsns,  and  to  make  alterations  in  several  offices,  *•»«  patron. 

1    .  1  •     ^     ^  .  .,  age  of  the 

as  to  their  power,  and  particularly  as  to  mme.  About  chancellor. 
Julydth  he  told  me  that  he  expected  to  nominate  to  all 
benefices  and  prebendaries  that  the  Chancellor  usually  nomi- 
nated  to.  I  told  him,  with  great  submission,  that  this  was  a 
ri^t  belonging  to  the  office,  annexed  to  it  by  act  of  parlia- 
ment and  immemorial  usage,  and  I  hoped  he  would  not  put 
things  out  of  their  ancient  course.  He  told  me  my  Lord 
Cowper  *  told  him,  that  in  the  latter  part  of  his  Chancellor- 
lUp,  in  the  Queen's  time,  he  laid  before  the  Queen  a  list  of 
all  persons  whom  he  recommended  to  benefices,  that  she 
na^ht  be  satisfied  they  were  good  Churchmen.  I  did  not 
give  up  this  point,  but  directly  desired  him  to  consider  it ; 
and  afterwards,  at  another  time,  he  told  me  that  I  should  go 
on  as  usual.  —  Sunday y  July  \^th.  I  then  saw  him  again :  he 
seemed  now  very  pleasant,*  and  I  gave  him  a  list  of  all  the 
Judges,  both  in  England  and  Wales,  Eang's  Serjeants,  and 
Council,  and  other  subordinate  officers  in  the  law,  in  his  in- 
TariaUe  nomination,  and  told  him,  that  as  to  those  which  were 
not  Judges  in  England,  they  were  many  of  them  Parliament 
men^  and  some  now  stood  again.  So  he  ordered  me  to  make 
ent^fs  for  such  of  them  as  were  like  to  be  Parliament  men." 
The  system  which  his  Majesty  then  proposed  for  the 
iqppointment  of  magistrates,  is  very  amusing:  —  ^^He  also 
UAd  me,  now  that  he  had  heard  that  I  had  acted  prudently 

•  Extraet  from  Lord  Cowper*s  Diary.  —  "  November  ISth,  1705.  I  had  the 
Queen's  leave  to  bestow  my  livings  of  40/.  and  under  without  consulting  her. 

'^Jiuu  S5M,  1706.  At  Cabinet.  Before  it  begun  I  had  diseourse  with  the 
Archbishop  8lx>ut  disposing  of  the  livings  in  my  gift,  and  my  having  promised 
the  Queen  to  present,  as  she  directed,  in  all  the  valuable  ones ;  he  said  he  feared 
It  voidd  be  under  a  worse  management  than  under  the  late  Keeper^  serranta, 
by  the  importunity  of  the  women  and  other  hangers-on  at  court,  and  promised 
to  endeavour  to  get  that  matter  into  a  proper  method." 
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CHAP,  in  his  father's  time,  as  to  the  commisdon  of  the  peace, — that 

^  his  pleasure  was,  that  I  should  put  into  the  commission  of 

Geo.  Tl.'t  ^^^  peace  all  gentlemen  of  rank  and  quality  in  the  several 

instructions  countics,  UTiless  they  were  in  direct  apposition  to  his  Govern' 

pointment^  meut ;  but  Still  keep  a  majority  of  those  who  were  known  to 

of  magis-  y^  j^^g^  firmly  in  his  interest,  and  he  would  have  me  declare 

trates.  •'  .  %, 

the  former  part  as  his  sentmient 

Lord  King's  Journal  gives  an  interesting  statement  of  the 
manner  in  which  it  was  then  conceived  that  Walpole  had 
established  his  ascendency,  which  had  been  for  some  time 
endangered  by  the  King's  old  partiality  for  Sir  Spencer 
Compton,  now  Speaker  of  the  House  of  Commons : 
Sir  Spencer  "  On  the  King's  coming  to  the  throne,  he  ordered  Sir 
^dsT  ^'  Walpole  and  Sir  S.  Compton  to  confer  together  about 
Robert  his  affairs,  and  let  him  know  what  they  thought  fit  to  be 
^^  ^'  done  for  his  service  from  time  to  time.  Sir  R.  Walpole 
seemed  so  sensible  that  he  should  be  laid  aside,  that  he  was 
very  irresolute  what  to  do,  whether  to  retire  into  the  House 
of  Lords  and  give  up  all  business,  or  whether  to  continue. 
But  the  King  and  the  Speaker  persuading  him  to  continue, 
he  went  on,  and  undertook  what  the  King  expected  from 
him,  as  to  the  Civil  List  and  the  Queen's  jointure,  which  he 
forwarded  in  Parliament.  During  which  time,  by  his 
constant  application  to  the  Kjng  by  himself  in  the  mornings, 
when  the  Speaker,  by  reason  of  the  sitting  of  the  House  of 
Commons,  was  absent,  he  so  worked  upon  the  King,  that  he 
not  only  established  himself  in  favour  with  him,  but  pre^ 
vented  the  cashiering  of  many  others,  who  otherwise  would 
have  been  put  out.  The  Speaker  for  some  time  came  con^ 
stantly  to  the  King  every,  afternoon,  and  had  secret  con* 
ferences  with  him ;  but  in  about  three  weeks'  time,  he  saw 
his  credit  diminish,  and  so  left  off  the  constancy  of  his 
attendance.  The  Tories  and  others,  who  expected  great 
changes  and  alterations,  finding  these  things  not  to  answer 
their  expectations,  began  to  retire  about  the  end  of  the 
short  session  of  parliament,  that  was  held  for  settling  the 
civil  list." — It  has  since  appeared,  however,  that  the  Lord 
Chancellor  was  not  altogether  in  the  secret  as  to  the  manner 
in  which  the  premiership  was  then   settled,     Walpole  re- 
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ceiving  Lord  Townshend's  despatch  announcing  the  death     CHAP. 

of  the  late  King,  hastened  to  the  palace  of  Bichmond,  where  _^ 

he  was  admitted  to  the  bedroom  of  the  Prince,  who  had 
retired  for  his  siesta.  Kneeling  down,  and  kissing  his  hand, 
the  anxious  minister  inquired  "  whom  his  Majesty  would  be 
pleased  to  appoint  to  draw  up  the  necessary  declaration  to 
the  Privy  Council,"  being  sanguine  in  the  hope  that  the 
choice  would  fall  upon  himself.  ^*  Compton,"  answered  the 
King  shortly,  and  Walpole  withdrew  in  the  deepest  dis- 
appointment* This  "best  of  Speakers,"  however,  was  so 
httle  acquainted  with  real  business,  that  he  confessed  his 
incapacity  to  perform  the  task  imposed  upon  him,  and 
begged  Walpole  to  draw  up  the  declaration  for  him.  Sir 
Robert  willingly  complied,  and  wrote  the  declaration,  which 
Compton  carried  to  the  King.  For  a  few  days  a  change  of 
administration  was  confidently  expected ;  but  the  weakness 
of  the  favourite  was  so  apparent,  that  Walpole  said  con- 
fidently to  his  friend,  Sir  William  Younge,  "  I  shall  certainly 
go  out,  but  let  me  advise  you  not  to  go  into  violent  oppo- 
sition, as  we  must  soon  come  in  again."  He  continued 
uninterruptedly  in  his  oflSce  by  the  discernment  of  Queen 
Caroline,  who  fully  appreciated  his  talents,  —  and  by  a  well- 
timed  offer,  to  obtain  from  parliament  a  jointure  for  her 
Majesty  of  100,000/.  a  year,  — whereas  60,000/.  was  the 
highest  sum  which  had  been  proposed  by  Compton.* 

Walpole  afterwards  owned  to  the  Chancellor  his  obli- 
gations to  the  Queen,  and  that  with  all  her  influence  he 
had  great  difliculties  to  encounter :  —  "  Nov.  24^A,  At  this 
time  Sir  Robert  took  occasion  to  tell  me  of  the  great  credit 
he  had  with  the  King,  and  that  it  was  principally  by  the 
means  of  the  Queen,  who  was  the  most  able  woman  to 
govern  in  the  world :  however,  he  wished  now  he  had  left 
off  when  the  King  came  to  the  throne,  for  he  looked  upon 
himself  to  be  in  the  worst  situation  of  any  man  in  England : 
that  he  was  now  struck  at  by  a  great  number  of  people. 
All  those  who  had  hopes  on  the  King's  coming  to  the 
throne,  seeing  themselves  disappointed,  looked  upon  him  as 


•  Cox*s  "  Walpole,"  ii.  519. 
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the  cause.  All  the  discontented  Whigs,  and  Carteret,  Box- 
bnrgh,  Berkeley,  Bolingbroke,  the  Speaker  Compton,  and 
Pulteney,  were  entered  into  a  formal  confederacy  against 
him;  and  if  he  could  once  retire,  he  neyer  would  meddle  by 
way  of  opposition,  but  would  comply  with  the  Government 
in  every  thing." 

The  Lord  Chancellor  stood  well  with  Walpole,  who  con- 
sulted him  confidentially  on  all  legal  and  constitutional  ques- 
tions whidi  arose.  I  observe  by  the  Journal  that  Sir  Bobert 
as  seldom  as  possible  called  meetings  of  the  whole  cabinet-— 
and  he  never  had  what  we  should  call  '^cabinet  dinners," — 
but  his  favourite  mode  of  preparing  business  was  to  invite  two 
or  three  more  particulariy  connected  with  the  diqwrtment  to 
which  the  subject  belonged,  or  whose  opinion  he  particularly 
regarded,  to  <fine  with  him, —  and  after  the  most  unrestrained 
conversation  with  them,  he  settled  what  was  fit  to  be  done. 
Thus  he  would  invite  the  two  Tory  law  Lords>  Lord  Hap- 
court  and  Lord  Trevor,  to  meet  the  Chancellor,  that  he  m%iit 
consider  with  them  respecting  the  reforms  of  the  Court  of 
Chancery.* 

I  do  not  think  that  the  Chancellor  ever  was  consulted  by 
Sir  Bobert  out  of  his  own  immediate  department,  or  that  he 
had  any  influ^ice  in  the  general  measures  of  the  government. 
Lideed,  the  same  thing  might  be  sud  of  Sir  Bobert's  other 
colleagues  during  the  whole  course  oi  his  administration  K 
Lord  King,  like  Lord  Townshend,  had  made  a  struggle  to 
share  power  with  the  premier,  he  very  speedily  would  hare 
been  obliged,  like  Lord  Townshend,  to  retire. 

When  parliament  first  met  for  the  despatch  of  business  in 
the  new  reign,  the  Chancellor  was  relieved  &om  the  task  of 
reading  the  royal  speech,  George  II.  having  learned  to  speak 
English,  although  with  a  strong  foreign  accent  t>  and  the 
Lord  Chancellor  had  no  other  duty  to  perform  than  to  pre- 
sent the  speech  to  his  Majesty  in  the  fashion  now  adopted, 


*  **  Aug,  nth.  At  Sir  Robert  Wdpole's;  dined  there  with  Lord  Harcourt 
and  Lord  Trevor.  The  end  of  our  dining  was  to  consider  wbat  vns  fit  to  be 
done  with  Lord  Macdesfteld's  30,0001** 

f  It  is  said  he  never  could  pronounce  P.  or  G.  Hence  two  of  his  noted 
savings,  **  I  hate  all  ^oets  and  Painters,"  and*^  I  do  love  old  Brentford;  it  re* 
minds  me  so  much  of  JParmany.** 
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instead  of  receiving  the  speech  from  hifi  Majesty,  according     chap. 
to  the  fashion  of  the  reign  of  George  I.     The  opposition  was 


stiU  so  feeble,  that  in  the  Honse  of  Lords  the  Chancellor's 
place  was  a  sinecure.  His  name  does  not  once  appear  in  the 
printed  debates,  but  this  does  not  prove  much  as  they  are  so 
defective  and  scanty. 

The  orders  against  publishing  the  proceedings  of  parlia-  Feb.  26. 
men!  were  imposed  by  both  Houses  with  greater  rigour  than  c^^n^. 
ever.     Upon  a  c(Hnplaint  against  one  Raikes,  a  printer,  at  ance  aod 
Gloucester,  that  he  had  printed  speeches  purporting,  to  have  ^ent^ 
been  deliv^ed  in  the  House  of  Commons,  there  was  an  prohibition 
usanimoua  resolution  ^^  that  it  is  an  indignity  to,  and  a  breach  debates. 
o£  the  privil^es  of  this  House  for  any  person  to  presume  to 
give  in  written  or  printed  newspapers  any  account  or  minutes 
of  the  debates,  or  other  proceedings  of  this  House,  or  of  any 
conunittee  thereof,  and  that  upon  discovery  of  the  authors, 
pinters,  or  publishers,  this  House  will  proceed  gainst  the 
offenders  with  the  utmost  severity."     The  House  of  Lords 
eaforoed  their  order  with  equal  rigour,  and  by  their  superior 
power  of  fining  and  imprisoning  for  a  fixed  term,  notwith* 
8tan£ng  a  pronation, — more  effectually, —  ii»omuoh  that 
the  magazines  hardly  ventured  to  give  even  a  touch  of  their 
orations  under  feigned  names,  as  delivered  in  Athens,  Borne, 
or  Lilliput.  *     Upon  consulting  other  sources  of  information, 
however,  I  think  there  is  reason  to  believe  that  Lord  Chan- 
cellor King  spoke  very  rarely,  except  in  bringing  forward  the 
WUs  for  reforming  the  Masters'  offices,  and  for  the  improve*- 
ment  of  the  administration  of  the  law,  which  I  shall  notice 
hereafter.     Judging  from  his  Diary,  which  is  almost  entirely 

*  There  is  nothing  in  our  constitutional  history  which  surprises  me  so  much 
as  the  long  continuance  of  this  restriction ;  for,  besides  that  the  publication  of 
parliamentary  debates  is  favourable  to  liberty,  it  is  highly  flattering  to  the  vanity 
of  the  members,  and  now  pleases  them  so  much,  that  when  the  reporters' 
gallery  is  shut,  all  speaking  is  suspended.  I  suspect  that,  originally,  when  print- 
ing was  introduced,  and  parliamentary  proceedings  excited  curiosity,  the  govern- 
ment was  afraid  that  popular  haranguing  would  be  encouraged  by  the  publicity 
of  the  debates,  and  that  every  successive  administration,  even  after  the  Revolu- 
tion, thought  they  had  an  interest  in  making  parliamentary  proceedings  as  secret 
•s  possible,  forgetting  that  from  the  circulation  of  their  own  speeches  they  might 
acquire  popularity  and  strength. — At  last  the  officer  of  the  House  of  Commons 
who  was  to  enforce  the  standing  order  was  committed  to  prison ;  and  now,  in 
one  sessioti,  there  are  more  reports  than  during  the  first  sixty  years  of  the  last 
century. 
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filled  with  the  deliberati<mB  of  the  cabinet  on  pei^ing  nego- 
tiatiQii8»  he  seema  to  have  taken  a  livelj  interest  in  fbreigi 
affidiB^  but  when  they  came  to  be  publicly  dkcueaed,  he  veiy 
prudently  remalaed  silent,  nor  did  he  speak  upon  the  '^Pen- 
sion Bill,"  the"  Mutiny  BiU,"  or  on  the  «  Civil  List  Ba,** 
almost  the  only  other  subjects  which  seem  to  have  caueeii 
much  excitement  in  the  House  of  Lords,  while  he  remained 
Chancellor.  This  was  a  most  remarkably  tranquil  period  ia 
the  history  of  parliament.  Walpole's  Excise  scheme  exciled 
a  ^orm  in  the  Commons,  but  it  neyer  reached  the  upper 
House. 

Although  there  must  have  been  still  going  forwacd  at 
court  a  number  of  intrigues,  in  which  the  Chancellor  was  cor* 
cemed,  his  Diary  unfortunately  takes  no  notice  of  theses  an^ 
abounding  with  discussions  on  continental  pditios^  oontuBS 
yery  few  personal  anecdotes  of  himself  or  his  contemporuieK 
—  but  I  will  give  one  other  extract  from  it,  which  may  caase 
regret  that  he  did  not  write  oftener  in  die  same  strain,  avail* 
ing  himself  of  the  private  communications  of  the  R«micr: 
^^  Monday y  2nd  September ,  1729,  went  to  town.  —  The  next 
day  saw  the  Queen  at  Court ;  from  thence  went  to  Sir  K 
Walpole's  in  his  chariot,  and  dined  with  him  aodlashidj 
only.  He  told  me,  that  since  the  last  time  I  saw  him,  thejr 
had  received  the  draught  of  articles  for  a  definitive  peaoe 
concerted  between  our  Plenipotentiaries  andthe  CarcBnalaad 
the  ffarde  des  sceaux;  that  they  were  so  pbdn  and  good,  that 
th^  did  not  think  it  wcHth  the  while  to  send  for  me  to  ootte 
to  town  to  see  and  agree  to  than,  or  to  give  any  farther  m- 
struction ;  that  they  were  as  good  as  we  could  desire^  he  vm 
afraid  too  good  —  but,  however,  the  Cardinal  said  that  he 
was  sure  Spain  would  come  into  it ;  that,  fw  expediticm,  as 
soon  as  they  were  agreed  on  in  France,  they  were  ionne- 
diately  sent  to  Spain,  and  were  there  by  this  time.  In  talking 
with  him  about  the  Eong's  orders,  that  orders  for  the  fleet 
and  the  negotiations  with  Spain  should  be  all  from  henoe 
without  first  sending  to  Hanover,  he  told  me  that  Lord 
Townshend  was  very  much  displeased  at  it;  that  he  in  con- 
cert with  the  Queen  gaiaed  it  by  a  stratagem;  that  the 
Queen  wrote  a  letter  to  the  King  intimating  that  some  people 
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tboogbt  the  orders  for  the  fleet  were  too  long  coming  irom     CHAP. 
HaaovOT,  but  that  she  would  not  for  the  world  desire  the  * 

King  to  send  a  power  to  her  or  to  any  one  — here  to  give 
immediate  orders;  that  would  be  to  execute  a  power  which 
bel<mged  only  to  him^  and  should  be  only  executed  by 
torn.    Whereon  he  wrote  her  a  letter^  that  he  would  trust 
kis  thnme  and  kingdom  entirely  with  her,  and  thereupon 
^ftdesei,    that  not    only  the   fleet,    but  also  the  Plenipo- 
tratiaries  at   Paris   should  receive  their   immediate  orders 
from   haice,    and    not  stay  for  his.  —  On  this  occasion  Method  by 
he  let  me  into  several  secrets  relating  to  the  Eang  and  I^*^^^®,! 
Queen  —  that  the  King  constantly  wrote  to  her  by  every  preserred 
cpportunity  long  letters  of   two  or    three  sheets,    being  eiweover 
g^nefally  of  all  his  actions — what  he  did  every  day,  even  to  *»»™- 
Bunirte  things,  and  particularly  of  his  amours,  what  women 
he  admired  *  *  * ;  and  that  the  Queen,  to  continue  him  in 
a  disposition  to  do  what  she  desired,  returned  as  long  letters, 
and  approved  even  of  his  amours ;  not  scrupling  to  say,  that 
A&  was  but  one  woman,  and  an  old  woman,  and  that  he 
ought  love  more  and  younger  women.  ♦  •  ♦  f    By  which 
means,  and  a  perfect  subserviency  to  his  will,  she  effected 
whatsoever  she  desired,  without  which  it  was  impossible  to 
keep  him  within  any  bounds." 

Hiis  certainly  is  a  very  singular  correspondence  be- 
tween husband  and  wife,  and  we  should  not  be  justified  in  • 
remarldng  upon  it  had  they  not  been  the  King  and  Queen  of 
these  realms ;  but  it  is  matter  of  history,  and  discloses  to  us 
the  real  influences  by  which  the  nation  was  governed.  There 
must  have  been  an  extreme  intimacy  between  Her  Majesty 
and  Walp(de  that  she  should  show  him  these  letters,  and  we 
cannot  help  suspecting  that,  as  a  method  of  perpetuating  her 
favour  with  His  Majesty  and  consequently  his  own  minis- 
terial stability,  he  framed  the  answers  —  which  could  scarcely 
have  been  spontaneously  suggested  by  her  own  mind. 
Indeed  it  is  possible  that  the  whole  was  the  invention  of 


f  Diary,  p.  111.     I  have  been  obliged  to  omit  some  other  expressions  im- 
ptited  to  her  MaJMty  as  too  coarse  to  be  copied. 
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from  Sir 
John 
WiUef, 
Mking  for 
the  office  of 
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General, 
AprU  n. 
1726. 


Sept.  21. 
1725. 
Letter  to 
the  Lord 
Chancellor 
from  an  old 
Judge  who 
wished  to 
retire  on  a 
pension. 


Walpole»  who  over  his  wine  might  wish  to  mystify  the 
Chanoeilon  Qaeen  Caroline  is  generally,  and  I  believe 
truly,  represented  to  us  as  not  only  chaste  and  pure  in  her 
own  eonduot,  but  as  a  zealous  patron  of  religion  and  morality. 

The  Diary  which  had  been  kept  very  irregulady,  entirely 
breaks  off  in  October,  1729*  I  will  try  to  supfdy  its  plaoe 
by  here  introducing  several  letters  addressed  to  Lord  King 
while  ChanceUorj  which  will  throw  light  upon  his  eondoci 
and  upon  the  manners  and  customs  of  his  age. 

On  the  sudden  death  of  Sir  Clement  Wearg,  there  was  a 
keen  contest  about  the  filling  up  of  his  ofifioe.  Sir  John 
Willes,  afterwards  Attorney  Greneral,  and  a  distinguiahed 
Judge,  did  not  consider  it  beneath  his  dignity  thus  to  addrass 
the  distributor  of  legal  patronage :  ^^  The  occasion  of  this  is 
humbly  to  beg  your  Lordship's  favour  that  I  may  succeed  the 
late  Scdiicitor  General  I  have  been  King's  Counsel  abort 
seven  years,  and  none  of  my  seni(M*s  as  I  am  informed  desire 
it»  During  my  whole  life,  in  whatever  staticm  I  have  been, 
I  have  never  omitted  any  one  opportunity  c£  showing  my 
zeal  for  the  present  establishment,  and  your  Lordslup  I  be- 
lieve can  bear  me  witness  that  I  was  not  wanting  in  my  poor 
endeavours  to  promote  his  Mi^esty's  interest,  at  a  time 
when  it  was  not  only  very  unfashionable  but  very  dangerous 
to  do  so.  My  behariour  in  this  respect  will  I  hope  be 
thought  sufficient  to  balance  my  other  imperfectioBS,  of  which 
I  am  fully  sensible."  Lord  King,  howevar  espoused  the 
interest  of  Mr.  Talbot,  who  was  now  appointed  Solictor 
General  and  aAerwards  sueceeded  him  as  Chanoellor. 

It  is  curious  to  observe  how  Judges  who  wished  to  resign 
on  account  of  age  and  infirmity  were  ob%ed  to  beg  for  a  pen- 
sion or  retired  allowance.  Sir  Littleton  Powys,  in  a  letter  to 
Lord  Chancellor  King,  after  describing  a  severe  illness  from 
which  he  had  recently  recovered,  thus  proceeds  to  state  his 
claims  i  **  I  was  in  arms  myself  with  three  servants,  at  the 
time  of  the  Bevolution,  under  the  then  Lord  Herbert,  who 
chose  me  to  read  the  Prince  of  Orange's  Declaration  at  the 
head  of  many  hundreds  of  the  best  of  the  county  then  met 
at  Shrewsbury,  which  I  did  with  a  very  loud  voice,  and  I  am 
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sure  with  very  great  heartineas.  I  was  the  first  circuit  after  chap. 
that  made  Second  Justice  of  Chester,  and  afterwards  by  the  ^___ 
great  favour  of  my  Lord  Chancellor  Somers  I  was  advanced 
into  the  Exchequer.  I  was  afterwards,  by  the  approbaticm  of 
my  Lord  Chief  Justice  Holt,  removed  into  the  King's  Bench, 
where  I  have  been  twenty-three  years —  so  that  I  have  now 
sat  a  Judge  in  Westminster  Hall  thirty  years  and  in  three 
reigns,  and  I  have  had  the  protection  of  the  clause  *  Quamdiu 
fie  bene  gesserit,'  without  any  misbehaviour  ever  imputed  to 
me.  I  am  sure  I  have  been  most  hearty  and  zealous  for  his 
Majesty's  person  and  government,  and  the  present  establish- 
ment.'' [Having  described  his  terrible  attacks  of  the  gout, 
he  says :]  **  I  might  by  the  help  of  the  bath  and  other  means 
tiy  to  restore  my  health,  and  endeavour  to  die  a  Judge,  but  my 
success  in  such  restoring  meets  with  a  most  untoward  ob* 
jection,  that  I  am  now  fourscore  years  old  wanting  but  one, 
and  I  am  therefore  thinking  it  better  to  resign  my  place  if 
I  may  be  admitted  by  the  great  favour  and  generosity  of 
his  Mi^esty,  after  so  long  and  faithful  service,  to  go  off  with 
honour,  by  having  a  pension,  in  like  manner  as  my  brother 
Powel  had,  who  was  a  Judge  in  Westminster  Hall  eight  years 
fewer  than  I  have  been,  and  my  brother  Blencome  now  hath, 
who  was  my  junior  one  year."  He  continues  at  great  length 
to  urge  his  petition — hinting  that  it  might  be  very  conve- 
nient for  some  worthy  friend  of  the  Lord  Chancellor,  that 
there  should  be  a  vacancy  on  the  bencli. 

The  Prime  Minister  does  not  seem  to  have  encroached  by 
any  means  improperly  on  the  Lord  Chancellor's  legal  pa- 
tronage. Thus  he  good-naturedly  solicits  him  for  the  most 
inconsiderable  appointment  which  could  be  held  by  a  bar- 
rister:— 

«  My  Lord, 
**  Mr.  Green,  the  bearer,  has  desired  me  to  recommend  him  "^""J  ^* 
to  your  Lordship  to  be  continued  a  Commissioner  of  Bank-  The  prime 
mpts.     He  is  now  a  Fellow  of  King's  CoU^e  in  Cambridge,  "p  "^^^^^ 
was  clerk  to  Sir  Edward  Northey  for  ten  years, —  is  well  to  the  Lord 
known  to  Lord  Chief  Justice  Raymond  and  others  from  fo,^*^*^ 
whom  you  may  have  his  character.     Our  education  at  the  miisioncr- 
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same  place  and  college^  entitles  him  to  my  good  wishes,  and 
is  the  occasion  and  excuse  for  my  giving  you  this  trouble, 
"  I  am  very  truly, 
**  My  Lord, 

**  Your  Lordship's  most 

^  Faithful  humble  Servant, 

«  R.  Walpole." 

In  the  disposal  of  livings^  however,  I  suspect  t)iat  for 
election  purposes  Sir  Robert  interfered  pretty  freely — with- 
out very  scrupulously  considering  the  merits  of  candidates. 
Here  is  a  specimen ;  — 

"  My  Lord, 
<^  I  am  afraid  you  will  think  me  a  hackney  solicitor  about 
Church  preferments,  but  my  friends  will  make  me  the  canal 
to  your  Lordship's  favour,  which  must  plead  my  excuse.  I 
have  just  received  an  account  that  the  vicarage  of  Lestwithiel, 
in  Cornwall,  is  vacant.  My  son  being  now  chosen  for  that 
borough,  makes  my  troubling  your  Lordship  more  excusable, 
and  begging  that  you  will  not  be  engaged  for  this  vacancy 
till  I  receive  my  instructions  in  whose  behalf  I  shall  be 
obliged  to  receive  your  Lordship's  favour. 
"  I  am  very  truly, 

**  Your  Lordship's 

*^  Most  faithful  himible  Servant, 
«  R.  Walpole." 

I  will  give  another  application  to  Lord  King  for  a  living 
— from  the  head  of  my  clan  in  favour  of  a  poor  country- 
man. 

«  My  Lord, 
Dec.  15.  "  This  letter  will  be  delivered  to  your  Lordship  by  the 

SimiUr  joung  man  I  had  the  honour  to  recommend  to  you.  He  has 
application  been  hitherto  instructing  the  good  people  of  England /<w 
Duke  of  nothing  in  the  primitive  style,  but  now  giving  into  the 
Argyll  for  modern  taste  of  prophesying  for  money  and  having  at  present 
Scotchman,  nothing,  will  be  glad  to  have  any  preferment,  from  th^ 
prelacy  of  Canterbury,  to  the  least  living  in  your  gift*    ^ 


Sept.  8. 
1738. 

The  Prime 
Minister's 
application 
to  the  Lord 
Chancellor 
for  a  living 
in  the 
Church  to 
secure  a 
borough 
election. 
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your  Lordship  will  be  so  good  as  to  enable  him  to  tread  in     CHAP. 

•  •  ex  XVI 

the  paths  of  his  brethren,  you  will  do  a  great  favour  to  .»__«.« 

'*  Your  most  faithful  and  ' 

**  Most  obedient  humble  Servant, 
**  Abgtll  and  Geeenwich." 

The  next  letter  shows  that  in  those  days  the  Lord  Chan- 
cellor, both  in  England  and  Ireland,  was  enabled  to  conciliate 
the  goodwill  of  persons  of  the  highest  eminence  in  church  and 
state  by  a  lavish  distribution  of  stationery  at  the  public 
expense.  Thus  writes  the  Most  Reverend  Father  in  God, 
John  Lord  Archbishop  of  Dublin,  &c.  &c.  &c.,  to 
Lord  King:  — 

«  My  Lord, 

'^  Ever  since  I  have  had  the  honour  of  being  acquainted  April  lo. 

with  Lord  Chancellors,  I  have  lived  in  England  and  Lreland  Jj^^/'lo^j 

upon  Chancery  paper,  pens,  and  wax.     I  am  not  willing  to  ChanceU 

lo9e  an  old  advantageous  custom.     If  your  Lordship  bath  p*5yVf"pa. 

imy  to  spare  me  by  my  servant,  you  will  oblige  per,  pens, 

Your  very  humble  Servant,  J^e  dignU^ 

John  Dublin."*  tariesofthe 

Church. 

I  shall  add  one  letter  more,  showing  that  the  King  thought  Dinner  at 
the  surest  way  to  attach  the   citizens  of  London  to  his  forthe"^* 
dynasty,  was  by  giving  them  a  good  dinner.     The  treaty  of  ^'<* 
Vienna  being  made  public,  whereby  Austria  and  Spain  had  citiMiwTf 
engaged  to  place  the  Pretender  on  the  throne  of  Great  ^^^^^ 
Britain,  a  loyal  address  was  voted  by  the  Lord  Mayor,  sentingan 
Aldermen,  and  Common  Council  to  his  Majesty, —  and  the  ^^^^^ 
Secretary  of  State  sent  the  following  mandate  to  the  Lord 
Chancellor:  — 

"  My  Lord, 
"  The  King  having  ordered  a  dinner  to  be  provided  at  J*"-  ^• 
St  James's  for  the  citizens  who  shall  accompany  the  address 
which  is  to  be  presented  to-morrow,  and  it  being  proper  that 

*  Very  different  from  the  economy  of  modem  times !  —  when  the  Attorney 
General,  deprived  of  his  salary  on  which  he  still  pays  the  land  tax,  is  obliged 
gratuitously  to  draw  public  acts  of  parliament  with  his  own  pens  and  ink  on 
his  own  paper,  being  deprived  of  his  stationery  and  of  the  pecuniary  com- 
pensation for  some  time  substituted  for  it. 
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(iHAP.     His  Majesty's  servants  should  dine  with  ihem,  which  they 

'    cannot  conyeniently  do  in  case  the  House  of  Lords  diOBU 

sit^  I  must  beg  your  Lordship  will  be  so  good  as  to  get  tbe 

Hottse  adjourned  till  Wednesday  next.      I  am  with  the 

greatest  truth  and  respect, 

«  My  Lord, 

"  Your  Lordship's 

'^  Most  obedient  humble  Servant, 

**  TOWNSHBHD  * 

Lord  King  I  have  now  only  to  con^der  Lord  King  as  a  juridical 
l»bui«rin  reformer.  He  found  the  Court  of  Chancery  in  the  most 
Court  of  deplorable  state  of  confusion.  The  old  usage  for  the  Lord 
*'*°*'^*  Chancellor  on  taking  possession  of  his  offioe,  like  tlie  Roman 
Praetor,  to  revise  the  procedure  by  issuing  a  new  set  of 
Orders  (or  an  Edict),  had  been  long  laid  aside,  uid  abases 
for  the  profit  of  the  practitioners,  the  officers,  and  the  Chan- 
cellor, had  been  greatly  multiplied  and  aggravated.  The 
most  crying  grievance  was  the  loss  which  many  suitors  had 
sustained  by  the  insolvency,  of  the  Masters  in  Chancery,  who, 
to  indemnify  themselves  for  the  large  sums  paid  for  thek 
places,  had  been  speculating  in  the  South  Sea  Bubble  with  the 
trust-money  in  their  hands.  Lord  King,  upon  his  appoint- 
ment, framed  various  regulations  to  enforce  those  lately 
issued  by  the  Lords  Commissioners  of  the  Great  Seal  for  the 
purpose  of  compelling  the  Masters  to  do  justice  to  the  injured 
suitors.*  At  his  desire,  the  Lords  of  the  Regency  directed 
that  Mr.  Paxton,  the  Solicitor  to  the  Treasury,  ehoidd  prepare 
an  account  of  the  deficiency  of  the  Masters  to  be  laid  before 
the  Council,  and  the  Attorney  and  Solicitor  General  were 
required  to  take  care  that  the  suitors  might  receive  satis- 
faction for  their  several  demands.  There  were  fi^ur  offices 
found  deficient  to  the  amount  of  82,3011 19«.  1  l^dl,  the  ^diole 
of  which  would  have  been  lost— to  the  utter  ruin  of  mMiy 
families — the  loss  filling  particularly  on  widows  and  (HrpiuaS) 
—  if  a  legislative  remedy  were  not  found.     Li  the  first  place, 


Saunders's  Orders,  i  506--597. 
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Lord  Macclesfield's  fine  of  80,00021  was  most  righteously     CHAP, 
applied  to  Ais  purpose,  and  the  renuiinder  was  made  np  by  * 


an  expedifflit  too  often  resorted  to  in  Chancery  reform*— by 
mulcting  future  innooent  suitors*:  a  tax  was  imposed  ftnr 
thirty-two  years  on  writs  and  other  proceedings ;  and  on  the 
credit  of  this  the  requisite  sum  was  borrowed,  so  that  the 
suitors  who  had  been  robbed  were  all  fully  indemnified.  To 
check  the  Kke  abuses  in  time  to  come.  Lord  King,  with  the 
concurrence  of  the  Master  of  the  Rolls,  remodelled  Lord 
Macclesfield's  order,  forbidding  Masters  in  Chancery  any 
longer  to  make  any  use  of  suitors'  money  for  their  own 
advantage,  and  commanding  them  forthwith  to  pay  all  sums 
received  by  them  into  the  Bank  of  England,  f 

This  £or  the  future  secured  the  principal  of  the  money.  Establish- 
but  would  not  have  done  justice  to  the  suitors,  whose  for^  ^^^*^^ 
tunes  might  be  looked  up  many  years  in  the  course  of  ad-  Accountant 
numeration  or  pending  a  complicated  litigation.  A  plan  was  ^^^ ' 
tberefoTC  devised,  whereby  interest  should  be  allowed  to  them 
in  the  meantime,  the  money  being  vested  in  public  securities 
in  the  name  of  a  new  officer,  acting  under  the  control  of  the 
Lord  Chancellor,  to  be  called  the  Accountant  General. 
Hiis  was  carried  into  efiect  by  two  acts  of  parliament,  the 
aoe  entitled,  ^^  An  Act  for  better  securing  the  Monies  and 
Effects  of  the  Suitors  of  the  Court  of  ChsmceryJ;"  and  the 
other,  "  An  Act  for  the  Relief  of  the  High  Court  of  Chan- 
eery.''§  "  Happy  had  it  been,"  says  Oldmixon,  **  if  the  acts 
had  farther  relieved  the  suitors  in  that  Court,  by  regulating 
the  litigious,  tedious,  and  expensive  suits,  and  the  enormous 
extortions  of  hungry  solicitors,  and  the  vexatious  and  charge- 
able attendances  upon  Masters,  which  render  even  a  Court 
of  Equity  in  too  many  instances  equally  ruinous  and  ter- 
rible." J  But  the  difficulties  in  the  way  of  further  improve- 
ment were  probably  then  insurmountable.  A  contemporary 
writer  says,  "  K  an  order  is  but  made  to  cut  off  a  burthensome 
eiq^ense,  to  shorten  the  old  lengths  for  the  benefit  of  suitors, 

*  Thus,  in  1843,  on  the  abolition  of  the  Six  Clerks  offioe,  the  Conimons  in- 
demnities  were  directed  to  be  paid  by  heaty  fees, 
t  Sand.  Orders,  i.  514.  J  12  Geo.  1.  c.  82.  §  12  Gea  1.  c.  S3. 

I  Vol.  III.  784. 
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CHAP,     a  defiUcation  never  so  small  runs  to  the  very  quick  in  Chiii* 

'  eery  Lane.     Malice  goes  to  work,  damours^  outcries,  and 

oppositions  arise,  and  in  the  end  may  grow  worse  than  one 

j^rd  man  perhaps  could  tell  how  to  deal  with."*     We  must  w- 

Kings         collect  that  not  only  the  Lord  Chancellor  himself,  but  thai 

apology  tor  ^ 

not  doing     all  the  oiSccrs  in  the  Court  down  to  the  do(»r-keeper8,  w^n 

v^l^Z      ^^^^y  P^^  ^y  ^^^ »  ^^^  *^®  Chancellor  of  the  Exchequer 
form.  and  the  public  would  not  have  tolerated  a  proposal  to  paj 

them  by  fixed  salaries  out  of  the  public  revenue;  and 
that  the  fund  arising  from  unclaimed  sums  of  m<mey» 
now  found  so  very  conrenient  for  Chancery  improve- 
ments, was  then  in  embryo.  When  we  censure  those 
who  have  gone  before  us  for  ine£Bciency  in  law  reform,  we 
should  recollect  that  we  ourselves  have  never  served  the 
problem  of  recompensing  professional  labour  without  the  te^ 
of  the  length  of  law  proceedings,  and  that  tiU  this  is  dmie 
all  attempts  to  check  prolixity  will  be  vain-f  Under  tlie 
auspices  of  Lord  King  returns  were  obtained  of  all  fees  and 
emoluments  of  officers  in  Courts  of  Justice,  and  tiiiese  were 
referred  to  a  commission  that  their  legality  and  reasonaUenees 
might  be  thoroughly  scrutimsed  in  order  to  their  being  regu- 
lated and  reformed.  But  the  report  of  the  CommissicHieis 
was  not  presented  till  after  his  death.  ^  It  should  be  maiH 
tioned  to  Lord  King's  credit  that  he  made  several  attempts 
to  improve  the  practice  of  the  Court  respecting  applicatioBa 
to  rectify  the  minutes  of  decrees ;  respecting  appeals  from 
the  Master  of  the  Rolls,  and  respecting  petitions  for  rebear- 
ings§;  —  but  be  had  little  success  in  this  department,  an^ 
the  complaints  of  the  delays  and  expence  of  Chancery  pro«- 
ceedings  were  as  loud  as  at  any  former  periods . 

*  History  of  Chancery,  &e.  1736,  12ino. 

f  A  striking  illustration  of  the  brevity  which  lawyers  could  attain,  there 
being  no  interest  to  be  verbose,  is  the  judgment  of  death  upon  a  feloo,  whieli* 
as  there  was  no  fee  according  to  the  number  of  words  contained  in  it,  was  thus 
recorded  —  "sus.  pia  col." 

%  In  1730  an  act  was  passed  to  terminate  certain  disputes  reqpeodi^  tlia 
orders  and  decrees  of  the  Master  of  the  Rolls  —  confirming  them  subject  to  so 
appeal  to  the  Lord  Chancellor. — 3  Geo.  2.  c.  30. ;  Com.  Joum.  xsl  5^.  It 
was  not  thought  necessary  to  introduce  any  bill  to  forbid  the  sale  of  masterships 
in  Chancery,  this  being  considered  adijudged  in  Lord  Macclesfield^s  ease  to  be 
illegal,  though  constantly  practised, 

§  Sand.  Orders,  i.  506.  511.  521. 
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There  was  one  great  improvement  in   law  proceedings     CHAP, 
wbicb^  while  he  held  the  Great  Seal,  he  at  last  accomplished.      ^^^^' 
Flrom  very  ancient  times  the  written  pleadings,  both  in  improve. 
criminal  and  civil  suits,  were,  or  rather  professed  to  be,  in  the  ment  of 
Ltttin  tongue,  and  while  the  jargon  employed  would  have  pleadings 
been  very  perplexing  to  a  Roman  of  the  Augustan  age,  it  ^"*81'". 
was  wholly  unintelligible  to  the  persons  whose  life,  property,  stead  of 
toA  fiwne  were  at  stake.     This  absurdity  had  been  corrected  ^**"- 
in  the  time  of  the  Commonwealth,  but,  along  with  many 
othei980  corrected,  had  been  re-introduced  at  the  Restoration, 
and  had  prevailed  during  five  succeeding  reigns.*     The  at-  Jan.  12, 
tention  <rf  the  public  was  now  attracted  to  it  by  a  petition 
firom  the  magistracy  of  the  North  Riding  of  the  county  of 
York,  representing  the  evils  of  the  old  law  language  being 
rateined  in  legal  process  and  proceedings,  and  praying  for  the 
snbstitation  of  the  native  tongue.     The  bill,  by  the  Chan- 
cellor's direction,  was  introduced  in  the  House  of  Commons, 
and  it  passed  there  without  much  difficulty.     In  the  Lords 
it  was  fully  explained  and  ably  supported  by  the  Lord 
Chancellor,  but  it  experienced  considerable  opposition,  se-  Opposition 
veral  noble  lords  being  greatly  alarmed  at  such  an  innovation, 
tend  contending  that,  **  if  it  were  sanctioned,  our  records  would 
be  n^lected,  and  the  true  knowledge  of  the  law  would  be  lost ; 
that  much  uncertainty  and  confusion  would  be  produced  by 
attempting  to  translate  the  well-established  Latin  forms  into 
English ;  that  great  delays  would  arise  in  the  administration 
of  justice ;  that  a  wide  door  would  be  opened  to  fraud ;  that 
prosecutions  for  crimes  would  be  rendered  more  difficult  and 
expensive;  that  the  recovery  of  small  debts  would  become 
almost  impossible,  and  that  the  supposed  reform  would  mul- 
tiply law  suits  instead  of  bringing  ease  to  the  people."    Lord 
Baymond,  the  Chief  Justice  of  the  King's  Bench,  speaking, 
I  pieeume,  the  sentiments  of  all  his  brother  Judges,  strongly 
opposed  the  measure — availing  himself  of  the  weapons  of 
ridicule  as  well  as  of  reason,  and  saying,  ^^  that  if  the  bill 
passed,  the  law  might  likewise  be  translated  into  Welch, 
since  many  in  "Wales  understood  not  English."     The  Duke 

*  See  an  instance  of  it,  ante,  p.  599.,  where  the  question  arose  whether  the 
word  ^  impressit  **  could  properly  be  used  to  mean  Ae  printed, 
VOL.  IV.  T  T 
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of  Ai^le^  after  a  general  defence  of  the  bill,  said  he  was  gkd 
that  nothing  oould  be  brought  forward  agidnst  it  by  the 
Chief  Justice  of  the  King's  Bench,  as  wise  and  learned  a 
Lord  as  ever  sat  in  that  House  —  beyond  a  joke.  —  Amidst 
heavy  forebodings  of  future  mischief  the  bill  passed,  and 
mankind  are  now  astonished  that  so  obvious  a  reform  should 
have  been  so  long  deferred.* 

Lord  Chancellor  King's  career,  most  honourable  if  not 
very  brilliant,  was  now  drawing  to  a  close^  His  fall  was  not 
by  a  revolution  in  the  state,  by  the  death  of  a  Sovereign, 
or  by  a  ministerial  crisis.  Widi  health  and  fitness  for  his 
oflSce,  he  might  have  continued  to  hold  it  for  many  yeaia 
But,  after  a  long  and  arduous  struggle,  he  thought  it  would 
be  decent  and  becoming  that  he  should  voluntarily  redgn. 
He  had  materially  injured  his  constitution  by  the  intense 
application  to  which  he  began  to  submit  for  the  purpose  of 
qualifying  himself  as  an  Equity  Judge,  soon  after  he  re- 
ceived the  Great  Seal ;  and  his  supervening  illnesses  were 
aggravated  by  the  anxiety  and  mortification  to  which  he  wis 
exposed  from  perceiving  that  he  did  not  enjoy  the  confidence 
of  the  bar,  as  he  had  done  when  he  was  a  Common-kw 
Judge.  As  early  as  November,  1727,  he  enta^  in  his 
Journal  his  refusal  to  a  pressing  request  from  the  Duke  of 
Newcastle  to  come  to  town,  from  Ockham,  to  attend  a 
cabinet :  "  To  this  I  returned  answer,  that  my  constant  and 
continued  application  to  the  business  of  the  Court  of  Chan- 
cery had  brought  upon  me  rheumatical  and  sciatical  pains; 


*  4  Geo.  2.  G.  26. ;  and  see  6  Geo,  2.  c.  14.,  allowing  technical  exfriesuoiB, 
such  as  nisi  prim,  quare  impedit,  &c.»  still  to  be  used.  Blackstone  lainents  ibe 
loss  of  the  old  law  Latin  (vol  iii.  Com.  322.) ;  and  I  have  heard  the  late  Lord 
Ellenborough  from  the  bench  regret  the  change,  on  the  ground  that  it  has  bad 
the  tendency  to  make  attorneys  illiterate.  Serjeant  Hey  wood,  the  vindicator  of 
Fox,  seriously  ficted  upon  Lord  Raymond*s  jest.  As  I  hare  been  told  by  the 
counsel  who  were  present,  while  he  was  sitting  as  Chief  Justice  of  the  Caer- 
marthen  Circuit  on  a  trial  for  murder,  it  appeared  that  neither  the  prisoner  nor 
the  jury  understood  one  word  of  English,  and  it  was  proposed  that  the  evidence 
and  the  charge  should  be  translated  into  Welch ;  but  his  Lordship  said  that 
«*  this  would  be  repealing  the  act  of  parliament,  which  requires  that  all  proceed- 
ings in  courts  of  justice  shall  be  in  the  English  tongue,  and  that  the  case  of  « 
trial  in  Wales,  the  prisoner  and  the  jury  not  understanding  English,  was  a  case 
not  provided  for,  although  it  had  been  pointed  out  by  that  grvat  Judge,  Lord 
Raymond."  The  jury  very  properly  brought  in  a  verdict  oif  not  ^ti%,;— the 
evidence,  to  those  who  understood  it,  being  decisive  to  prove  that  the  prisoner 
bad  murdered  his  wifo. 
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and  if  I  had  any  regard  to  myself  or  family,  I  must,  for     CHAP. 

remedy,  stay  three  or  four  days  in  the  country."    He  had  a  * 

very  able  and  experienced  Master  of  the  Rolls,  but  Sir 
Joaeph  (piqued,  probably,  that  a  common  lawyer  should  h^ve 
been  put  oyer  his  head),  instead  of  cordially  assisting  him, 
kept  aloof  as  much  as  he  could,  and  sometimes  actually 
thwarted  him  in  the  framing  of  orders  respecting  the  prac- 
tice of  the  Court.*  He  made  extraordinary  exertions  to  clear 
off  arrears,  often  sitting  in  Court  to  a  late  hour ;  but  even  for 
these  exertions  he  was  censured.  The  author  of  a  pamphlet, 
then  published,  "  Upon  the  Abuses  of  the  Court  of  Chancery," 
bitterly  exclaimed,  **It  was  not  lawful  for  the  PfiiETOB 
Ubbanus  to  hear  causes  after  sunset ;  but  ours  we  see  post 
on  till  midnighty  to  master  and  put  down  the  business  of  his 
Court."  t  This  complaint  of  late  sittings  appears  very  sulky 
and  ciq>ridou8,  but  I  am  afraid  it  might  be  excused  by  what 
was  to  be  spied  in  the  Court  of  Chancery  in  the  latter  days 
of  liord  Chancellor  King.  The  celebrated  Jeremy  Bentham,  Jeremy 
then  a  young  barrister,  in  a  letter  to  Cooksey,  the  author  of  ^"^^^f 
the  *'  Lives  of  Lord  Somers  and  Lord  Hardwicke,"  has  the  Court 
giyen,  from  his  own  observation,  a  very  lively  picture  of  the  ?„  the  iMt'^ 
manner  in  which  Equity  business  was  then  disposed  of:  days  of 
**  Lord  King  became  so  far  advanced  in  years  when  he  held  '  *"*^' 
the  Seals  as  Chancellor,  that  he  often  dozed  over  his  causes 
when  upon  the  bench ;  a  circmnstance  which  I  myself  well 
remember  was  the  case;  but  it  was  no  prejudice  to  the 
suitors ;  for  Sir  Philip  Yorke  and  Mr.  Talbot  were  both  men 
of  such  good  principles  and  strict  integrity,  and  had  always 
80  good  an  understanding  with  one  another,  that,  although 
they  were  frequently,  and  almost  always,  concerned  for  oppo- 
site parties  in  the  same  cause,  yet  the  merits  of  the  cause 
were  no  sooner  fully  stated  to  the  Court,  but  they  were  sen- 
sible on  which  side  the  right  lay ;  and,  accordingly,  the  one 
or  the  other  of  these  two  great  men  took  occasion  to  state 


•  Diary,  p.  19.  "His  secretary  delivered  me  a  letter  from  him,  whereby  he 
declares  that  he  will  prevent  as  much  as  he  can  the  usher  submitting  to  any  such 
bills." 

f  History  of  Chancery,  &c.,  1726,  l2mo. 
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the  matter  briefly  to  his  Lordship^  and  instmct  the  Re^Bter 
in  what  manner  to  minute  the  heads  of  the  decree.* 

At  last,  when  Lord  King  had  been  Chancellor  eight  yeare, 
—  from  the  exertions  he  made  beyond  his  strength,  he  waa 
struck  by  a  paralytic  affection,  which  happily  left  him  con* 
scious  of  the  propriety  of  his  retirement.  He  yielded  to  the 
necessity  with  decency  and  firmness,  and  intimated,  first  to 
the  minister,  and  then  to  his  Majesty,  his  determination  to 
resign.  Not  being  in  a  state  of  health  to  surrender  the  Great 
Seal  with  his  own  hand  at  St.  James's,  —  at  his  reqnest 
George  11.  on  the  19th  of  November,  1733,  sent  the  Secre* 
tary  of  State  to  his  house  to  receive  it,  bearing  warm  ac- 
knowledgments of  his  long  and  faithful  services. 

Having  delivered  up  the  bauble  with  little  regret,  the  Ex- 
chancellor  felt  that  he  was  now  completely  disabled  for  public 
life,  and  that  the  time  that  might  be  spared  to  him  was  to  be 
devoted  to  contemplation.  He  immediately  hastened  to  his 
favourite  retreat  at  Ockham,  and  having  a  mind  early  tinctured 
with  literature  and  devotion,  he  was  not  sorry  to  exchange 
the  distractions  of  business  for  the  resxunption  of  his  tbeolo* 
gical  studies  and  the  settlement  of  that  great  account  which  he 
was  about  to  render  of  his  thoughts  and  of  his  actions  in  tiiis 
mortal  state.  He  seemed  to  rally  from  repose  and  the  pure 
air  of  the  country,  but  on  the  22d  of  July  in  the  following 
summer,  about  noon,  he  had  a  fresh  Bnd  much  more  severe 
attack  of  his  disorder,  and,  at  eight  o'clock  in  the  evening  of 
the  same  day,  he  expired,  in  the  sixty-sixth  year  of  his  age. 

His  body  was  interred  in  the  parish  church  at  Ockham, 
where  there  was  erected  a  most  splendid  and  tasteful  monu- 
ment to  his  memory  by  Roubiliac — ^with  these  words  engraved 
on  an  urn :  — 


•  Cooksey*s  "  Somers,"  p.  60.  When  business  is  divided  in  a  G)urt  between 
two  great  leaders  without  competitors,  justice  may  thus  be  substantiaUy  admi- 
nistered, although  not  always  to  the  satis&ction  of  the  losing  party,  who  eipetts 
his  counsel  to  make  the  best  fight  he  can  in  return  for  his  fee.  The  late  Chief 
Justice  Gibbs  told  me  that  when  he  led  the  Western  Circuit  against  Serjeant 
Lens,  they  kept  a  weak  Judge  right  **  Thus,*'  said  he,  **  I  once,  knowing  I  bad 
no  case,  opened  a  nonsuit  before  my  brother  Graham.  He  was  for  deciding  in 
my  fitvour ;  but  I  insisted  on  being  nonsuited,  and  saved  my  client  the  expenee 
of  having  a  verdict  in  his  fiivour  set  aside.'* 
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"  DxposiTUM  CHAP 

PETRI  DOMINI  KING,  CXXVL 
Baronis  de  Ockham." 


And  the  following  inscription  on  a  tablet  underneath : 

**  He  was  born  in  the  City  of  Exeter,  of  worthy  and  substantial  parents,  His  epi- 

but  with  a  genius  superior  to  his  birth.  taph. 

By  his  industry,  prudence,  learning,  and  virtue, 
be  raised  himself  to  the  highest  character  and  reputation, 

and  to  the  highest  posts  and  dignities. 

He  applied  himself  to  his  studies  in  the  Middle  Temple, 

And  to  an  exact  and  complete  knowledge  in  all  parts  and  history  of  the  Law, 

added  the  most  extensive  learning.  Theological  and  Civil. 

He  was  chosen  a  Member  of  the  House  of  Commons  in  the  year  1699 ; 

Recorder  of  the  City  of  London  in  the  year  1708  ; 

Made  Chief  Justice  of  the  Common  Pleas  in  1714,  on  the  accession  of  King 

George  I. ; 

Created  Lord  Kino,  Baron  of  Ockham, 

and  raised  to  the  post  and  dignity  of  Lord  High  Chancellor  of  Great  Britain, 

1725; 

under  the  laborious  fatigues  of  which  weighty  place, 

sinking  into  a  paralytic  disease,  he  resigned  it  Nov'.  19.  1733, 

And  died  July  22.  1734,  aged  65, 

A  Friend  to  true  Religion  and  Liberty.** 

This  panegyric  is  modest  and  well  deserved.  The  voice  His  cha- 
of  posterity  re-echoes  "  A  friend  to  true  re%ion  and  liberty ! "  ''**^*®''- 
He  was  not  celebrated  for  his  eloquence ;  he  has  not  enriched 
our  literature  with  any  very  attractive  compositions ;  and  he 
did  not,  in  his  highest  elevation,  equal  the  expectation  that 
bad  been  formed  of  him;  but  he  was  a  most  learned,  en- 
lightened;  and  upright  magistrate,  ever  devoted  to  the  con- 
scientious discharge  of  the  duties  of  his  station.  He  rose 
from  obscurity  to  high  distinction  by  native  energy  and  self- 
reliance,  —  without  courting  the  favour  of  any  patron  or  of 
the  multitude  —  and  without  ever  incurring  the  suspicion  of 
a  dishonourable  or  mean  action.  If  he  did  not  dazzle  by 
brilliant  qualities,  he  gained  universal  good  will  by  such  as 
were  estimable  and  amiable.  He  himself  unostentatiously 
ascribed  all  his  success  in  life  to  his  love  of  labour,  and  he 
took  for  his  motto,  "  Labor  ipse  voluptas," — upon  which  I  find 
in  the  Biographia  Britannica,  the  following  paraphrase  by  one 
of  his  admirers : 

**  'Tis  not  the  splendour  of  the  place. 
The  gilded  coach,  the  purse,  the  mace, 
Nor  all  the  pompous  strains  of  stete. 
With  crowds  that  at  your  levee  wait. 
That  make  you  happy,  make  you  great : 
But  whilst  mankind  you  strive  to  bless 
With  all  the  talents  you  possess, 
TT  3 
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Whilst  the  chief  Joy  that  you  receive. 
Arises  horn,  the  joy  you  give. 
Duty  and  taste  in  you  •unite 
To  make  the  heavy  burden  light ; 
For  pleasure,  rightly  understood. 
Is  only  labour  to  be  good.**  * 


Lines  by 
him  on  an 
old  car- 
penter* 


His  de- 
ffcendants. 


I  have  not  been  able  to  discover  much  of  him  in  private 
society,  but  he  seems,  notwithstanding  his  addiction  to 
divinity  and  law,  to  have  had  no  inconsiderable  share  of 
humour,  and  he  must  have  been  a  most  determined  punster  if 
we  may  judge  from  the  following  epitaph,  which  he  wrote 
when  Chancellor,  upon  an  old  carpenter  of  the  name  of 
Spong,  and  which  is  still  to  be  read  on  a  square  granite 
grave-stone  covering  this  ^'  plane  "  man's  remuns  in  Ockham 
church-yard : 

**  Who  many  a  sturdy  oak  had  laid  along, 
Fell'd  by  Dbath*s  surer  hatchet,  here  lies  Sroira. 
Posts  oft  he  made,  yet  ne*er  a  place  could  get. 
And  liv'd  by  railing,  tho'  he  was  no  wit 
Old  saws  he  had,  although  no  antiquarian, 
And  styUs  corrected,  yet  was  no  grammarian. 
Long  liv*d  he  Ockham's  premier  architect ; 
And  lasting  as  his  fame  a  tomb  t*erect 
In  vain  we  seek  an  artist  such  as  he. 
Whose  pales  and  gates  were  for  eternity. 
So  here  he  rests  from  all  life*s  toils  and  follies, 
O  spare  awhile,  kind  Heaven,  his  fellow-labourer,  Holl]a."f 

Lord  King,  as  I  have  before  stated,  was  married  early  in 
life,  and  he  continued  to  live  with  the  object  of  his  affections 
to  the  day  of  his  death  in  perfect  harmony  and  happiness. 
By  her  he  left  four  sons,  three  of  whom  successively  inherited 
his  honourable  title  and  ample  estate.  Though  all  well- 
behaved,  none  of  them  appear  to  have  in  any  way  gained 
much  renown.  The  eldest,  for  dabbling  in  poetry,  is  grouped 
in  the  Dunciad  with  other  dull  sons  of  distinguished  sires: 


*  When  Lord  King  was  about  to  be  raised  to  the  peerage,  a  gentlemsn  of 
the  name  of  WUatley  sent  him  a  long  dissertation  on  "  Mottobs,"  waning 
him  against  a  punning  or  *<  canting  *'  one,  as  *<  A  Rege  pro  Rege,'*  and  sub- 
mitting three  for  his  choice ;  '*  Est  Modus  in  Rebus,**  **  Discite  Justitiain/ 
and  '*  Vincit  Ratio.**  This  is  preserved  among  the  **  Somers'  Tracts,"  edited 
by  Sir  Walter  Scott 

f  HoUis  was  bricklayer  to  the  family,  as  Spong  had  been  carpenter. — GexL 
Mag.  voL  Ixx.  p.  113. 
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«  Great  C**,  H**  P*%  R**,  K'»  CHAP. 

Why  all  your  toils  ?  your  sons  have  learned  to  sing ;  CXX  VI. 

How  quick  ambition  bastes  to  ridicule  !  __^^___ 
The  sire  is  made  a  peer,  the  son  a  fool." 

But  in  another  generation  the  talent  of  the  founder  of  the 
family  again  broke  out  with  fresh  lustre.  The  late  Lord 
King,  so  eminent  for  wit,  eloquence,  and  every  great  and 
amiable  quality,  was  the  grandson  of  the  youngest  of  the 
four  brothers.  The  Chancellor  is  now  represented  in  the 
direct  male  line  by  the  Earl  of  Lovelace,  whom  I  rejoice  to 
see  deservedly  raised  in  the  peerage,  but  whom,  from  my 
regard  for  the  memory  of  old  Sir  Peter,  I  should  have  been 
still  better  pleased  to  have  hailed  as  "  Earl  King."* 

•  Grandeur  of  the  Law,  p.  114. 
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LIFE  OF  LORD  CHANCELLOR  TALBOT   FROM  HIS   BIRTH  TU.L  HE 
RECEIVSD  THE  GREAT   SEAL. 

We  have  now  bid  a  final  adien  to  the  stirring  times  of 
William  lU.  and  of  Anne,  in  which  the  six  last  preceding 
Chancellors  played  a  distinguished  part.  Those  who  are  to 
follow  did  not  enter  public  life  till  the  House  of  Hanover 
was  securely  on  the  throne ;  and,  without  being  engaged  in 
revolutionary  intrigues,  they  rose  to  high  office  merely  by 
professional  eminence.  The  Georgian  period  of  English 
history,  to  which  we  are  to  be  confined,  was  comparatively 
tranquil ;  but  it  presents  us  with  great  men  at  the  head  of  the 
law,  who  would  have  been  capable  of  guiding  the  destinies  of 
the  nation  under  any  circumstances,  however  arduous.  The 
first  of  these  was  praised  in  a  more  vehement  and  less  quali- 
fied manner  than  almost  any  one  who  ever  hdd  the  office  ot 
Lord  Chancellor.  Historians  and  poets  were  equally  eager 
to  celebrate  his  good  qualities.  But  this  arose  in  part  from 
the  sympathy  excited  by  his  fate,  for  he  was  only  shown  as 
a  Judge  to  excite  the  admiration  of  mankind,  when  he  was 
snatched  away  to  an  early  tomb. 

Charles  Talbot  sprang  from  a  very  ancient  and  illus- 
trious family,  which  has  produced  a  great  number  of  distin- 
guished warriors  and  statesmen, — having  for  his  ancestor 
the  companion  of  Henry  V.,  who,  after  the  death  of  that 
monarch,  so  heroically  sustained  the  interest  and  glory  of  the 
English  name  in  France.  He  was  of  a  younger  branch  of  the 
Talbots  —  settled  first  at  Grafton,  and  then  at  Salwarp,in 
Worcestershire.*  His  father,  a  younger  brother,  went  into 
the  church,  and  displaying  learning  and  liberality  of  sentiment, 
was  successively  Dean  of  Worcester  and  Bishop  of  Oxford,  of 
Salisbury,  and  of  Durham.     The  Earl  of  Shrewsbury,  the 

*  This  branch  was  descended  from  Sir  Gilbert  Talbot,  third  son  of  John 
second  Earl  of  Shrewsbury. 
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early  friend  of  Lord  Somers* — ^head  of  the  house  at  the     CHAP. 

CXXVII 

dose  of  the  seventeenth  and   beginning  of  the  eighteenth  [ 

century, — who  took  a  leading  part  in  two  revolutions, — ^in 
bringing  in  King  William,  and  bringing  in  King  George, — no 
doubt  assisted  the  merits  of  his  kinsman  in  procuring  these 
promotions.  Bishop  Talbot  was,  as  might  be  supposed,  a 
zealous  Whig.  From  him  was  inherited  the  eloquence  in 
debate  which  distinguished  his  son.  He  seems  to  have  had 
considerable  weight  in  the  House  of  Lords.  Burnet  particu- 
larly celebrates  his  speech  in  favour  of  the  Union  with 
Scotland,  and  his  speech  against  Dr.  Sacheverell.*  On  this 
last  occasion  he  boldly  denied  that  the  Church  condemned 
resistance  in  cases  of  extreme  tyranny,  and  he  relied  upon  the 
instance  of  the  Jews  who,  under  the  brave  family  of  the 
Maccabees,  revolted  against  Antiochus,  and  formed  themselves 
into  a  free  and  independent  government.  "  Our  homilies," 
he  sud,  '^  only  condemn  wilful  rebellion  agidnst  our  Kings 
whik  they  are  governing  hy  law,^^  These  sentiments  he  in- 
stilled into  the  minds  of  his  descendants,  who,  steadily  defend- 
ing the  just  prerogatives  of  the  Crown  established  for  the 
good  of  the  people,  were  zealous  friends  of  civil  and  religious 
liberty. 

The  Bishop,  by  his  wife  Catherine,  daughter  of  Alder-  His  birth, 
man  King,  of  London,  had  eight  sons.  Of  these,  the  eldest, 
the  subject  of  this  memoir,  waa  bom  in  the  year  1684,  while 
his  father  was  only  a  country  parson.  I  have  not  discovered 
any  thing  respecting  his  school  education,  and  there  seems 
reason  to  think  that  he  continued  under  private  tuition  till  he 
was  sent  to  the  university.  The  diligent  habits,  and  taste 
for  polite  literature,  which  afterwards  distinguished  him,  he 
must  have  contracted  at  an  early  age.  In  Michaelmas  Term,  At  Oxford. 
1701,  he  was  entered  a  gentleman  commoner,  at  Oriel  Col- 
lege, Oxford,  where  his  father  likewise  had  been  educated. 
Learning  had  then  fallen  to  a  low  ebb  in  this  once  famous 
university, — Jacobite  politics  being  the  chief  business  of  the 
place, — and  hard  drinking  its  chief  recreation : 

*•  Now  Isis*  elders  reel,  their  pupib  sport. 
And  Alma  Mater  lies  dis8oIv*d  in  port.** 


•  Vol.  iv.  176.  286. 
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Fellow  of 
All  Souls. 


Luckily  for  young  Talbot,  he  was  generally  r^arded  with 
a  sort  of  horror  as  the  son  of  a  Whig  Bishop,  who  had  op- 
posed  the  ^^  Bill  against  Occasional  Conformity,"  and  he  was 
excluded  from  the  coteries,  where  measures  were  debated  to 
put  down  Dissenters  along  with  Low  Church  divines,  if 
possible,  more  odious, — and  to  atone  for  the  national  sin  of  the 
Beyolution  (in  which  the  church  had  for  a  short  time  be^ 
implicated),  by  re-establishing  the  doctrine  of  diyine  right, 
and  by  recalling  the  true  heir  to  the  throne.  Our  banished 
student  consoled  himself  with  the  Orations  of  Cicero  and 
Demosthenes,  and  he  surreptitiously  got  possession  of  a  copy 
of  the  works  of  John  Locke,  which,  carefully  concealiiig 
from  his  tutor,  he  pored  over  late  at  night,  in  his  bed-cham- 
ber, where  he  thought  he  was  in  no  danger  of  a  visit  from  the 
proctors.  Now,  likewise,  he  most  usefully  devoted  much  of 
his  time  to  the  study  of  the  Roman  Civil  Law, — ^which  was 
probably  the  secret  of  his  afterwards  turning  out  so  stdlfdl  a 
jurist,  and  such  an  admirable  Judge.  Being  impatient  to 
breathe  in  a  freer  atmosphere,  he  ckumed,  under  the  statutes 
of  the  university,  an  honorary  degree  as  the  son  of  a  Bishop, 
before  the  ordinary  time  for  his  graduating  had  arrived ;  and 
it  was  found  that  notwithstanding  the  loose  opinions  whidi 
he  was  supposed  to  have  inherited  fix>m  his  father,  this  eoold 
not  be  refused  to  him,  for  he  had  been  remarkably  regular 
in  his  attendance  at  chapel  and  at  lectures,  and  no  breach 
of  academical  discipline  could  be  imputed  to  him.  He 
proceeded  B.  A.  in  Trinity  Term,  1704.  Forthwith  he  left 
the  university  —  with  the  highest  reputation  for  his  accom- 
plishments ;  and  his  manners  were  so  agreeable,  that  in  the 
following  year,  although  known  to  be  a  Whig,  and  what 
might  be  equally  alarming,  known  to  be  more  than  "  medi- 
ocriter  doctus,^^  he  was  elected  a  Fellow  of  All  Souls.  * 

He  spent  two  or  three  years  very  agreeably,  having  his  col- 
lege for  his  head  quarters, —  not  yet  determined  on  a  profes- 
sion, and  with  a  strong  inclination  for  the  easy  life  he  might 
expect  to  enjoy  in  the  church.     But  he  grew  more  and  more 

•  By  the  statutes  of  this  college,  those  to  be  elected  Fellows  are  required  to 
be  **  bene  nati,  bene  Testiti,  et  mediocriter  docti ;  **  but,  in  modern  times,  the 
fellows  hare  often  been  distinguished  for  their  learning,  as  well  as  their  social 
qualities. 
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sick  of  the  monotony  of  Oxford^  and  falling  into  the  com-     chap. 
pany  of  Lord  Chancellor  Cowper,  that  discerning  man  soon        avu. 
discovered  his  extraordinary  talents  and  fitness  for  public  life^  " 
and  advised  him  to  study  the  law.    Accordingly  on  the  ^^  28th  He  is 
of  June,  1707,  Charles  Talbott,  Esq.,  son  and  heir  apparent  l^^j^jj 
of  William  Lord  Bishop  of  Oxford,  was  admitted  of  the  Temple. 
Honourable  Society  of  the  Inner  Temple  *,"  and  he  took  up 
his  residence  in  chambers. 

I  have  not  been  able  to  obtain  any  authentic  account  of 
him  while  he  remained  in  statu  pupillari  there.  He  must 
have  been  exposed  to  the  disadvantage  of  a  comfortable 
home  at  the  west  end  of  the  town,  while  his  father  was  attend- 
ing parliament,  and  to  the  danger  of  easy  access  to  fashion-* 
able  society  —  more  formidable  to  a  law  student  than  penury 
and  friendlessness.  But,  on  the  other  hand,  he  had  a  power- 
ful stimulus  to  exertion  and  perseverance  in  recollecting  that 
his  father  had  such  a  numerous  family,  and  that  a  finished 
education  was  all  the  patrimony  he  had  to  expect,  f 

From  extraordinary  proficiency  in  his  studies,  or  from  fa-  He  is  called 
mily  interest,  the  period  of  his  studentship  was  abridged.  *®  ^^  **■'• 
According  to  the  rules  then  subsisting  in  the  Lms  of  Court, 
he  could  not  be  called  to  the  bar  till  he  was  of  seven  years 
standing,  and  had  kept  sixteen  terms,  but  on  the  11th  of 
February,  1711,  he  had  ^*  a  call  of  grace."  J 

•  Admission  Book,  1693—1707. 

t  Instead  of  inheriting  large  possessions  from  his  father,  he  is  said  afterwards 
to  hare  contributed  generously  to  pay  his  father's  debts ;  who,  in  princely  mag- 
nificence, spent  more  than  hb  princely  revenue  at  Durham. 

t  " » Interius  Templum  ]  P^H*«n«nttt 

Ric^Webb,  Armiger.      r^e^S"^ 
Thesauranus  ibm.  J  ^nno  Dom.  1710. 

**  At  thia  Parliament,  M'  Charles  Talbott  is  called  to  the  Bar,  and  to  be  utter 
Barrister  of  this  Society.** 

The  following  entries  likewise  appear  in  the  books  of  the  Inner  Temple  re- 
specting Lord  Chancellor  Talbot 

**  Interius  Templum  1  Parliament,  tentum 

Nathan^  Manlove,  Ar.      l  Sexto  die  Mag 
Thesaurar.  ibm.  J  Anno  Dom.  1726. 

**  At  this  Parliament,  Charles  Talbot,  EsqS  his  Majesties  SoIT  General,  is 
called  to  the  Bench.** 

^'*  Bench  table,  5  Feb.  1710.-11 <*  Ordered  that  notice  be  given  to  the 

Masters  of  the  Bench,  that  a  call  to  the  Barr  will  be  proposed  at  the  Table  on 
Friday  next  And  it  is  also  ordered  that  Mr.  Charles  Talbot,  eldest  son  of  the 
Bishop  of  Oxford,  be  put  iiito  the  paper  in  order  for  such  call.** 
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During  the  reign  of  Queen  Anne  he  seems  to  haVe  al^- 
stamed  from  poKtics,  and  to  have  devoted  himself  entirely  to 
his  profession.  His  suceess  was  rapid  and  steady.  He  went 
the  Oxford  circuit,  where  he  got  into  good  practice,  but  he 
chiefly  flourished  in  the  Court  of  Chancery.  He  was  one  of 
the  first  who,  early  in  their  professional  career,  confined 
themselves  to  the  sittings  of  the  Lord  Chancellor,  which, 
since  the  abolition  of  the  Star  Chamber,  were  held,  during 
the  seasons  of  business,  every  morning,  and  in  the  afternoons 
of  Wednesdays  and  Fridays, — and  to  the  sittings  of  the  Master 
of  the  Rollt^  held  in  the  afternoons  of  Mondays,  Tuesdays,  and 
Thursdays.  But  he  had  laid  a  solid  foundation  of  conmion 
law,  and  continued  to  go  the  circuit  till  he  was  appointed 
Solicitor  General  to  the  E^ing.  An  equity  draughtsman's 
office  was  not  thought  a  suffident  school  for  Chancellors  till 
a  century  afterwards. 

On  the  accession  of  George  I.,  his  father  succeeded  the 
famous  Gilbert  Burnet  as  Bishop  of  Salisbury,  and  at  the 
general  election,  which  soon  followed,  he  was  himself  re- 
turned to  the  House  of  Commons  as  member  for  Tregony. 
His  name  is  hardly  ever  mentioned  in  the  printed  debates, 
but  it  is  quite  certain  that  he  spoke  frequently  and  well; 
and  such  a  position  had  he  established  for  himself,  although 
a  lawyer,  that  he  was  selected  to  second  the  nomination  (^ 
Spencer  Compton  as  Speaker.  The  seconder  seems  to  have 
made  the  best  speech  on  that  occasion.     Although  the  mover 


**  Interlus  Templum 
Nath*  Manlove  j\rtD. 
Thesaurarius  ibm. 


IParliaiDentum  tentum 
deeimo  nono  die 
Novembris  Anno  , 

Dom.  1786. 

««  At  this  Parliament,  it  is  ordered  that  Charles  Talbot,  Esq',  b»  Majesty's 
SoUicitor  General,  one  of  the  Masters  of  the  Bench  of  this  Society,  be  and  is 
hereby  unanimously  elected  Treasurer  for  the  year  ensuing.'* 

**  Intius  Templum  j  Parliamentum  tentum 

C!arolus  Talbot,  Ar.  I  undecimo  die 

Soil  Genal  Dnijl*.  |  Februarij  Anno  Dom 

Theiaurarius  ibm.  J  1726. 

*<  At  this  Parliament,  Charles  Talbot,  £sq^,  hb  Majesties  Sollicitor  Geiienl» 
Trearer  of  this  Society,  is  chosen  Reader  for  the  next  Lent  Vacation  (in  the 
roome  of  Richard  West,  Esq',  late  Lord_Chancellor  of  Ireland,  and  one  of  the 
Masters  of  the  Bench  of  this  Society,  deced).** 
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was  the  celebrated  Philip  Earl  of  Chesterfield,  then  Lord     chap. 
Stanhope,  he  seems  to  have  said  little  more  than,  **  consider*  ^^^v*^- 
ing  the  present  circumstances  of  the  times,  and  the  many  ^~| 
important  affairs  that  seemed  urgent  to  come  before  the  1722.  * 
House,  the  House  ought,  in  this  first  step,  to  give  his  Ma-?  m^i^^f* 
jesty  and  the  whole  nation  convincing  proofs  of  their  firm  election  of 
adherence  to  our  present  happy  establishment,  by  choosing    '^^  *'' 
for  their  Speaker  a  person  of  unshaken  fidelity  to  his  Ma- 
jesty, and  of  undoubted  zeal  for  the  Protestant  succession." 
But,  according  to  the  slight  sketch  we  have  of  Talbot's  ora* 
tion,  after  congratulating  the  House  on  the  numerous  attend* 
ance,  which  he  hailed  as  an  earnest  of  public  spirit  in  the 
new  parliament,  he  said,  ^'  he  hoped  every  gentleman  came 
there  resolved  to  support  the  liberty  of  the  subject,  the  just 
rights  of  the  Crown,  and  our  present  happy  establishment  in 
church  and  state :  that  it  would  be  impossible  to  give  a  more 
striking  proof  of  these  laudable  feelings  than  by  placing  in 
the  chair  the  honourable  person  named,  who  had  been  ever 
distinguished  for  his  love  of  freedom  and  his  unalterable 
adherence  to  a  government  framed  for  the  good  of  the 
people.     If  th^e  be  any  enemies  to  our  peace  who  have  en- 
tertained imaginary  hopes  that  the  people  of  this  kingdom 
are  inclined  to  exchange  Protestant  for  Popish  rule,   let 
us  show,  by  the  known  character  of  the  person  we  place  at 
our  head,  what  is  to  be  expected  from  this  House  of  Com- 
mons."   He  then  goes  on  to  give  the  form,  which  has  been 
followed  ever  since  on  such  occasions ; — to  enumerate  all  the 
qualifications  of  a  perfect  Speaker ;  and  to  assert  that  they 
are  all  concentrated  in  the  individual  whom  it  is  proposed  to 
call  to  the  chair.* 

In  1717  a  feather  was  put  into  Talbot's  cap  by  appointing  Solicitor 
him  Solicitor  General  to  the  Prince  of  Wales ;  but  he  had  ^^p^n^ 
been  eleven  years  in  parliament  before  he  had  any  valuable  of  Wales, 
professional  advancement.     Lord  Chancellor  Macclesfield  en- 
tertained a  prejudice  against  him,  or,  at  any  rate,  sacrificed 
him  to  the  indulgence  of  his  excessive  partiality  for  a  fa- 
vourite— certwnly  a  very   deserving  one — Philip  Yorke, 


♦  8  Pari.  Hist  22. 
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who  was  made  Solicitor  Greneral  while  almost  a  boy.  Talbot 
having  resented  this  promotion^  incurred  the  decided  dis- 
pleasure of  the  Lord  Chancellor^  and  was  passed  over  on  the 
next  move  in  the  law,  which  took  place  on  the  elevation  of 
Sir  Robert  Raymond  to  be  Lord  Chief  Justice  of  the  King's 
Bench. 

At  last,  after  the  fall  of  Lord  Macclesfield,  Lord  King, 
the  new  Chancellor,  expressed  himself  sensible  of  the  in- 
justice hitherto  done  to  Mr.  Talbot,  who  had  continued  to 
enjoy  high  distinction  both  in  liis  profession  and  in  parlia- 
ment; and  on  the  sudden  death  of  Sir  Clement  Weai^,  al- 
though a  strong  effort  was  made  in  favour  of  Sir  John 
Willes,  Mr.  Talbot  was  appointed  to  succeed  him  as  Solicitor 
General  to  the  King.  He  escaped  knighthood,  and  con- 
tinued Charles  Talbot,  Esquire,  till  made  Lord  Chancellor 
and  a  Peer.  He  had  some  time  before  been  returned 
member  of  parliament  for  the  city  of  Durham,  where  his 
father  was  now  Prince-Bishop.  On  his  promotion  he  va- 
cated his  seat  imder  the  recent  act  of  parliament,  but  he  was 
re-elected  without  opposition.* 


*  Talbot  remaining  a  member  of  the  Inner  Temple,  had  for  the  < 
of  occupying  chambers  in  Lincoln's  Inn  been  admitted  of  that  Society,  and  vas 
now  made  a  bencher  and  treasurer.  The  following  entries  respecting  him  ap- 
pear in  our  books : 

**  London  ff.  Carolus  Talbot  de  Interior!  Templo  London  Armiger  admissos 
est  in  Societatem  hujus  Hospicij  tricesimo  primo  die  Januarij  anno  regoi 
Dni  nri  Georgij  Dei  Gra  Magne  Britanie  Franc  et  Hibnie  R^s 
quinta  Annoq.  Dni  1718.    £t  solyit  ad  usnm  Hospicy  pM.  £'i^  i^  iii|dL" 

**  At  a  Council  held  the  10^  day  of  December,  I72S. 
"  Upon  the  nomination  in  writing  of  &  John  Williams  and  9^  Edward  Goold* 
Kn^,  touching  a  certain  chamber  situate  in  Series  Court,  Lincoines  Inne,  &c. 
to  Charles  Talbot,  of  Lincoines  Inne,  aforesaid.  Esq".  It  is  ordered  that  the 
said  MT  Talbot  be  admitted  to  y^  said  Chamber,  he  first  paying  the  fine  of  ten 
pounds  to  y«  Treasurer  of  This  Society,  and  the  usual  ffees  to  the  Officers  of  y* 
House,  and  all  arrears  due  on  y«  said  chamber.** 

*<  At  a  Council  held  the  37^  day  of  AprU,  1795. 
«  Ordered  that  Charles  Talbott,  Esq'*,  his  Migesty's  Soil'  General!,  be  io- 
yited  to  the  Bench  of  this  Society;  and  that  M'  Willes,  and  M'  HungeHbrd,  do 
waite  upon  him  and  acquaint  him  therewith.** 

«  At  a  Council  held  the  1 1«»  day  of  May,  1726. 
**  Upon  the  report  of  M'  Willes  and  M'  Hungerford,  two  of  the  Masters  of  the 
Bench  of  this  Society,  who  were  by  Order  of  Counciil  of  y«  27"*  of  April 
last  desired  to  attend  M'  Sollicitor  Generall  with  an  Invitation  to  the  Bench, 
*That  they  had  attended  the  said  M'  Soil'  Generall,  who  accepted  of  the  said  In- 
vitation.'—Ordered,  that  y«  said  M'  Sollicitor  Generall  be  called  to  the  Bench 
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Notwithstanding  former  jealousies,  a  perfect  friendship     CilAP. 
was  now  established  between  him  and  his  colleague,  and  * 

seldom  has  the  Crown  of  England  had  such  law  oflicers, —  AprU  22. 
Sir  Philip  Yorke  bemg  Attorney  General,  while  Talbot  was  JJ^^- 
Solicitor.  They  continued  to  serve  together  cordially,  zeal-  operation 
ously,  and  honourably,  for  above  six  years.  Sir  Robert  yjjjj^^thf' 
Walpole  was  sensible  of  their  great  value,  and  on  the  death  Attorney 
of  Greorge  L,  as  soon  as  he  found  that  his  own  power  was  to  ^®"*"*- 
continue,  took  care  that  their  patents  should  be  renewed. 

The  members  of  the  government,  for  a  long  while,  had 
easy  work  in  the  House  of  Commons,  for,  as  yet,  there  was 
no  organised  opposition,  and  a  session  would  go  off  with  a 
tame  discussion  on  Spanish  intrigues,  or  a  complaint  about 
publishing  proceedings  in  parliament. 

Sir  Robert,  at  last,  brought  forward  his  famous  Excise  Sir  R. 
Scheme  *,  and  although  the  measure  is  now  allowed  to  have  ExcSe*^** 
been  highly  favourable  to  free  trade,  and  well  calculated  to  scheme, 
improve  the  revenue,  and  to  lessen  the  weight  of  taxation, 
8Qch  was  the  clamour  against  it,  that  it  had  nearly  caused 
a  change  of  administration.     During  this  crisis,  the  minister 
was  nobly  supported  by  the  Solicitor  General,  who  was  not 
a  mere  equity  practitioner,  but  an  enlightened  statesman, 
capable  of  understanding  and  discussing  any  question  on 
which  the  safety  or  prosperity  of  the  country  might  depend. 
In  answer  to  the  minister's  most  masterly  statement  of  his  Talbot's 
plan,  Sh-  John  Barnard,  Pulteney,  and  Sir  William  Wynd-  ^p^^^'" 
ham  having  attacked,   and  misrepresented  it,   Talbot  gal-  of  it 
lantly  rose,  and  having  first  shown  that  instead  of  being  a 
"General  Excise,"  it  was  merely  an  alteration  of  the  mode  of 
levying  the  tax  on  tobacco  and  wine,  to  facilitate  commerce 

of  this  Society,  and  that  he  be  published  at  the  next  Exercise  in  the  Hall,  first 
paying  all  his  arrears  of  duties  to  this  Society.*' 

"  At  a  Council  held  the  27*»»  day  of  July,  1726. 

**  Ordered,  that  Charles  Talbot,  Esq",  his  Majesties  Sollicitor  Generall,  be 
Treasurer  of  this  Society  for  the  remaining  part  of  this  yeare,  in  the  place  of 
John  Browne,  Esq",  who  hath  lately  resigned  his  place  of  Treasurer." 

"  At  a  Council  there  held  the  28**'  day  of  No\%  172G. 

**  Ordered,  that  M'  Sollicitor  Generall  be  Master  of  the  Library  for  the  year 
ensuing." 

•  In  this  instance,  he  violated  and  proved  the  wisdom  of  his  maxim,  "  quieta 
non  moveas." 
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CHAP,     in  these  commoditiefl,  by  requiriiig  the  tax  to  be  paid  when 
^^^^^^^^^^  they  wete  to  be  used,  instead  of  when  they  were  imported; 
he  pfoved  dat,  by  the  operation  of  the  bill,  infinite  ficauds 
would  be  prevented,  the  fair  dealer  would  be  protected, 
prices  wouhl  be  reduced,  consumption  would  be  doubled, 
and  the  revenue  would  be  prop(»tionably  improved,  so  tiist 
the  land  tax  might  be  entirely  remitted.     He  further  argued, 
that  by  the  extension  of  the  same  system,  all  the  ports  in 
Great  Britain  might  be  made  free  ports,  and  our  trade  and 
our  wealth  might  be  infinitely  increased — The  legal  pi^ 
ftesion  shone  much  in  this  debate,  for  the  measure  was  like* 
wise  aUy  defended  by  the  Attorney  Creneral,  and  by  Sir 
Ap"i*         Joseph  Jekyll,  the  Master  of  the  Bdls.     It  was  c«med 
^^^^'  through  the  first  stage  by  266  to  205;   but  this  majority 

dwindled  away  on  subsequent  divisions,  and  the  oppositaon 
to  it  was  so  tremendous  out  of  doors,  that  it  was  abandoned, 
— to  the  great  joy  and  loss  of  the  nation.*     The  session  was 
as  soon  as  possible  closed  by  a  prorogation,  and  Talbot  never 
again  appeared  in  the  House  of  Commons.     Before  par- 
liament reassembled,  there  were  very  important  changes,  by 
which  he  was  removed  to  another  scene  of  action. 
Disposal  of       In  the  Life  of  Lord  King,  I  have  related  how,  in  his 
ond«ithof  declining  days,  Talbot  and  Yorke,  who  led  against  each 
Lord  Ray-   other  iu  the  CJourt  of  Chancery,  amicably  settled  between 
resignatfoQ   them  the  dccrecs  and  orders  to  be  pronounced  by  the  Chan- 
of  Lord       cellor,   but  that  in   November,    1733,    this  mode  of  dis- 
King.  posing  of  the  business  came  to  an  end.     It  so  happened 

that  a  little  time  before  Lord  King's  resignation,  Lord 
Saymond,  the  Chief  Justice  of  the  King's  Bench,  sud- 
denly died,  and  no  successor  to  him  being  yet  appointed, 
the  highest  equity  Judgeship,  and  the  highest  conmdon  law 
Jeremy  Judgeship,  were  vacant  at  the  same  time.  **  Although  Sir 
Bentham's    phUip  Yorkc,  then  Attorney  Greneral,   was  considered  as 

statement  t  '  *f  ' 

as  to  the  such  to  bc  entitled  to  the  Seals  in  preference  to  Mr.  Talbot, 

r(MJwnfor  ^^^  ^j^^  latter,  having  confined  himself  very  early  to  the 

Talbot  practice  of  the  Court  of  Chancery,  and  not  having  been 

Chancel  ot.  ^^^  oonvcrsant  with  the  practice  of  the  Common  Law,  he 

*  8  Pari.  Hist  1268_1328.;  9  Pari.  Hist.  1—48.;  Coxe*8  Walp.  i.  404. 
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thought  himeelf  not  snfficientlj  qualified  to  preside  in  the     CHAP. 
Court  of  Bang's  Bench^  on  which  account  Sir  Philip  Yorke,  * 

beii^  equally  competent  to  preside  either  in  that  Court  or  i 

the  Court  of  Chancery,  it  was  agreed  between  them  that 
Sir  Philip  should  waive  his  pretensions  in  £ftT0ur  of  Mr. 
Talbot ;  and  the  King  and  the  ministry  so  well  approved  of 
it,  that  it  was  settled  among  them  that  Sir  Philip  Yorke 
should  have  the  place  of  Chief  Justice  of  the  King's  Bench, 
and  should  have  2000/L  a  year  added  to  his  salary  as  Chief 
Justice,  which,  however,  Sir  Philip,  to  his  honour,  refused 
to  accept,  witihout  its  being  made  permanent  to  the  office  of 
Chief  Justice  of  that  Court,  by  being  secured  to  his  sue* 
cesBors;  and  upon  these  terms  the  Seals  were  delivered  to 
Mr.  Talbot.  In  consequence  of  which  Sir  Philip  was  created 
Lord  Hardwicke,  and  Mr.  Talbot  Lord  Talbot."  * 

I  have  thought  it  right  to  state  this  transaction  in  the  very  Coi^jeotnre 
wofds  of  Bentham,  the  philosopher  of  Queen's  Square,  who,  truereasoD. 
then  practising  in  the  Court  of  Chancery,  had  good  means  of 
information,  and  whose  sincerity  may  be  depended  upon. 
But  I  cannot  help  suspecting  that  there  were  other  reasons 
for  conferring  the  higher  office  upon  Talbot  besides  his  sup- 
posed want  of  qualification  for  the  lower.  Although  for  the 
last  eight  years  he  had  confined  his  practice  to  the  Courts  of 
Equity,  he  had  been  familiarly  acquainted  with  the  Common 
Law  by  private  study  and  by  going  circuits,  and  he  must 
have  been  as  well  prepared  to  be  a  Chief  Justice  as  Lord 
Eldon  was,  who  presided  with  full  as  much  applause  in  the 
Court  of  Common  Pleas  as  in  the  Court  of  Chancery.  Nor 
can  the  true  solution  be,  that  Yorke,  having  the  first  choice, 
preferred,  as  others  have  done,  the  certainty  of  tenure  to 
splendour  of  present  enjoyment,  for  he  afterwards  willingly 
resigned  for  the  Great  Seal  the  office  which  he  now  accepted. 
Some  have  supposed  that  the  arrangement  was  the  result  of 
political  intrigue,  and  that  the  descendant  of  the  Earls  of 
Shrewsbury  by  family  connection  triumphed  over  the  son  of 
the  country  attorney.  But  this  is  a  merely  gratuitous  con- 
jecture, and  is  at  variance  with  Talbot's  open  and  upright 
character  and  the  cordial  intimacy  that  now  subsisted  between 


•  Jeremy  Bentham's  Letter  to  Cooksey.  —  Cooksey,  61. 
VOL.  IV.  U  U 
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CHAP,     these  rivals  for  honourable  distinction.     The  probability  is, 

CXXVII  ^  •' 

^^ '  that  Walpole,  much  as  he  no  doubt  valued  Sir  Philip  Yoike, 

thought  that  Talbot  would  be  a  still  more  desirable  assodate 
in  the  Cabinet,  and  would  be  still  more  useful  to  him  pre- 
siding on  the  woolsack  than  in  a  court  of  law.  In  such 
arrangements  political  convenience  has  ever  had  more  weight 
than  nice  considerations  of  judicial  fitness.  From  a  verj 
long  official  career  Lord  Hardwicke  has  left  a  £ftr  greater 
reputation  as  a  judge  and  as  a  statesman  than  Lord  Talbot* 
who  was  so  suddenly  cut  off  when  beginning  to  gather  his 
fame ;  but  while  they  were  running  the  race  of  f^ory  te- 
geth^9  the  latt^  seems  to  have  excited  most  iq^daose,  and  if 
his  life  had  been  prolonged,  a  statue  would  have  been  ^reoted 
to  him  in  the  new  palace  at  Westminster,  by  the  side  of 
Lord  Somers  and  Lord  Mansfield.  The  <arciwi8tanoe  of 
their  relative  rank  as  law  officers  of  Ae  Crown  when  the 
vacanoieB  occurred,  would  be  of  small  importance,  for  although 
it  has  always  been  considered  that  the  Attorney  General 
may  claim  as  of  right  any  Common  Law  Judgeship  which  is 
vacant,  the  disposal  of  the  Oreat  Seal  in  earlier  times  was 
the  personal  act  of  the  Sovereign,  and  more  recently  was  left 
to  the  Prime  Minister,  who  was  not  guided  by  any  fixed 
rotation,  but  considered  what  would  most  conduce  to  the 
credit  and  strength  of  his  government.  Upon  this  occasion 
the  Attorney  General  could  not  consider  himself  aggrieved 
with  the  Chie&hip  of  the  King's  Bendi,  a  Peerage,  and  a 
large  addition  to  his  salary,  and  the  two  continued  cordiaOy 
to  co-operate  in  the  public  service  without  any  envious  or 
jealous  f eding  arisix^  to  disturb  their  friendship. 
Talbot  re-  I'he  Orcat  Seal  having  been  received  from  Lord  Eing,  it 
ceivosthe     ^^8  delivered  to  Mr.  Talbot  as  Lord  Chancellor,  by  hit 

Great  Seal, 

and  is  made  Majesty,  G^orge  IL,  at  a  council  held  on  the  29th  of  No- 

a  Peer.        vembcr,  1733.     At  the  same  time  he  was  sworn  a  Privy 

Councillor,  and  on  the  5th  of  the  following  month  he  was 

raised  to  the  Peerage  by  the  title  of  Lord  Talbot,  Banm 

Talbot  of  Hensol,  in  the  county  of  Glamorgan. 
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CHAPTER  CXXVIII. 

CONCLUSION  OP  THE  LIFE  OP  LORD  TALBOT. 

Ah  illustration  was  now  iriyen  of  the  exeellenoe  of  the    chap. 

CXXVIII. 

English  practice  of  selecting  for  the  Benoh  men  of  the 


highest  eminence  at  the  bar,  who  have  distinguished  them*  Satis&aion 
selves  as  law  officers  of  the  Crown, — instead  of  following  the  ^^?.  ^^ 
French  system  of  keeping  the  order  of  advocates  and  judges  bisappo'mu 
distinct     If  men  are  appointed  Attorney  and  Solicitor  Ge-  ™®°^ 
neral  from  family  interest,  or  from  oonsideratiofis  of  party 
convenience,  without  looking  forward  to  their  fitness  for 
their  judicial  destiny,  their  promotion  is  a  heavy  misfortune 
to  the  public ;  but  it  is  only  from  the  long  experience  in  the 
administration  of  justice  obtained  as  an  advocate  that  the 
public  could  have  the  advantage  of  sudi  consummate  Judges 
as  Hardwicke  and  Talbot.   Their  appointment  gave  imiversal 
s&tis£Eiction,  and  as  the  latter  was  the  more  popular,  great 
ddight  was  exj^ressed  that  he  was  placed  at  the  head  of  his 
{xofession,  and  that  the  wrong  formerly  done  to  him  was 
completely  redressed. 

A  few  days  after  receiving  the  Great  Seal,  the  new  Chan* 
ceUor  sat  for  the  despatch  of  business  in  Lincoln's  Inn  Hall, 
but  he  was  not  formally  installed  in  his  offioe  till  the  23d  of 
January  following,  the  first  day  of  Hilary  Term, — when,  after 
a  most  splendid  procession  to  Westminster  Hall,  he  was 
plaoed  in  the  marble  chair  in  the  Court  of  Chancery  with  all 
the  ancient  solemnities.  * 

*  **  Anno  7timo  Georgii  2^^  Regis.  99  Nov.  1733.  Memorandum,  that 
ott  Thundsy,  tht  29th  of  November,  1733,  at  the  request  of  Peter  Lord  King, 
Lord  High  Chancellor  of  Great  Britain,  bis  Majesty  sent  to  bis  Lordship  f^ 
the  Great  Seal ;  and  about  three  in  the  afternoon  of  the  same  day,  his  Majesty 
was  graciously  pleased  to  deliver  the  same  to  Charles  Talbot,  Esq.,  vitfa  the 
title  of  Lord  Chancellor,  and  his  Lordship  was  sworn  in  council  at  the  same 
time ;  and  though  he  sat  at  Lincoln's  Inn  Hall  the  4th  day  of  December  follow- 
^ng»  yet  his  Lordship  was  not  sworn  by  the  clerk  of  the  Crown  till  the  2dd  of 
January,  being  at  Westminster  Hall  the  first  day  of  the  then  next  Hilary  Term, 
when  his  Lordship  took  the  oaths  appointed  to  be  taken  by  the  Ist  of  William 
and  Mary,  and  the  oath  of  Lord  Chancellor,  the  Msster  of  the  Rolls  holding 
the  book,  and  tlie  clerk  of  the  Crown  giving  the  oaths."* —  Roll,  1727—1760. 
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CHAP. 
CXXVIIL 

A.D.  1734. 
Grand 
"RcTd** 
in  the 
Inner 
Temple  in 
honour  of 
Lord 
Talbot. 


Ceremony 
of  the  Lord 
Chancellor, 
and  the 
Judges 
**  dancing 
round  the 
coal  fire." 


A  grand  "  Revel"  was  given  in  honour  of  the  new  Chan- 
cellor by  the  Inner  Temple, — being  the  last  great  festivity 
at  an  Inn  of  Court  till  the  visit  of  Queen  Victoria  to  Lin- 
coln's Inn,  more  than  a  century  after,  —  when  her  royal 
Consort  vouchsafed  to  become  a  member  of  that  Society, 
and  was  called  to  the  degree  of  an  utter  barrister. 

It  would  require  the  pen  of  a  Bugdale  to  do  justice  to 
such  scenes,  but  the  following  not  ungraphic  account  of  the 
"  Talbot  pageant"  has  been  transmitted  to  us: — "On  the 
2d  of  February  1733-4,  the  Lord  Chancellor  came  into  the 
Inner  Temple  Hall  about  two  of  the  clock,  preceded  by  the 
Master  of  the  Revels,  Mr.  Wollaston,  and  followed  by  the 
Master  of  the  Temple,  Dr.  Sherlock,  Bishop  of  Bangor,  and 
by  the  Judges  and  Serjeants  who  had  been  members  of  that 
House.  There  was  a  very  elegant  dinner  provided  for  them 
and  the  Lord  Chancellor's  officers;  but  the  barristers  and 
students  of  the  house  had  no  other  dinner  provided  for  them 
than  what  is  usual  on  Obamd  Days  ;  but  each  mess  bad  a 
flask  of  claret  besides  the  common  allowance  of  port  and 
sack.  Fourteen  students  waited  at  the  bench  table,  among 
whom  was  Mr,  Talbot,  the  Chancellor's  eldest  son,  and  by 
their  means  any  sort  of  provision  was  easily  obtained  from 
the  upper  table  by. those  at  the  rest,  A  large  gallery  was 
built  over  the  screen,  and  was  filled  with  ladies  who  came  for 
the  most  part  a  considerable  time  before  the  dinner  began: 
and  the  music  was  played  in  the  little  gallery  at  the  upper 
end  of  the  Hall,  and  played  all  dinner  time.  As  soon  as 
dinner  was  ended  the  play  began,  which  was — ^^  Lave  for 
Love;'  with  the  farce  of  "  The  Devil  to  Pay."*  The  actors 
who  performed  in  them  all  came  from  the  Haymarket  in 
chairs,  ready  dressed,  and  (as  it  was  said)  refused  any  gratuity 
for  their  trouble,  looking  upon  the  honour  of  distinguishbg 
themselves  on  this  occasion  as  sufficient.  After  the  play, 
the  Lord  Chancellor,  Master  of  the  Temple,  Judges  and 
Benchers  entered  into  their  parliament  chamber,  and  in  about 
half  an  hour  tifter  came  into  the  Hall  again,  and  a  large 
ring  was  formed  round  the  fire-place  (but  no  fire  or  embers 
were  on  it).  Then  the  Master  of  the  Revels  who  went 
first,  took  the  Lord  Chancellor  by  the  right  hand,  and  be  by 
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his  left  took  Mr.  Justice  Page,  who,  joined  to  the  other    CHAP. 

CXXVIJL 

Judges,  Sergeants  and  Benchers  present,  danced,  or  rather  _„,.__ 
walked  *  round  about  the  coal  fire,'  according  to  old  ceremony,  a.d.  1734. 
three  times,  during  which  they  were  aided  in  the  figure  of 
the  dance  by  Mr.  George  Cook  the  prothonotary,  then  sixty; 
and  all  the  time  of  the  dance  the  ancient  song,  accompanied 
with  music,  was  sung  by  one  Toby  Aston,  dressed  in  a  bar 
gown,  whose  father  had  been  formerly  Master  of  the  Plea 
Office  in  the  King's  Bench.  When  this  was  over,  the  ladies 
came  down  from  the  gallery,  went  into  the  parliament- 
chamber,  and  stayed  about  a  quarter  of  an  hour,  while  the 
Hall  was  being  put  in  order.  Then  they  went  into  the  Hall, 
and  danced  a  few  minuets.  Country  dances  began  at  ten, 
and  at  twelve  a  very  fine  collation  was  provided  for  the 
whole  company,  from  which  they  returned  to  dancing,  which 
they  continued  as  long  as  they  pleased,  and  the  whole  day's 
entertainment  was  generally  thought  to  be  very  genteelly 
and  liberally  conducted.  The  Prince  of  Wales  honoured  the 
performance  with  his  company  part  of  the  time;  he  came 
into  the  music  incog,  about  the  middle  of  the  play,  and  went 
away  as  soon  as  the  farce  of  *  walking  round  the  coal  fire ' 
was  over."* 


*  "  Wynne's  Eunomus.  Notes."  A  newspaper  of  the  day  says,  "  The  ancient 
ceremony  of  the  Judges  *  dancing  round  the  coal  fire  *  was  performed  with  great 
decency." 

As  these  festivities  in  the  Inns  of  Court  are  not  only  closely  connected  with 
the  history  of  the  Law,  but  possess  permanent  interest  as  illustrating  the  mau- 
ners  of  the  age,  I  will  here  insert,  from  the  records  of  our  Society,  an  account 
(never  before  published)  of  the  visit  with  which  our  predecessors  were  ho- 
noured by  Charles  II. 

**  A  Narrative  of  the  Kings  Majesties   reception   and  Entertejmment  att   King 
Lincolnes  Inne  the  nyne  and  Twentieth  day  of  Ffebniary,  One  thousand    Charles 
six  hundred  seaventy  one.  II. 's  visit  to 

•*  Sir  Francis  Gooderick,  Kn*,  one  of  his  Ma""  learned  Couneell  att  Law,   Lincoln's 
and  Sollicitor  Generall  to  his  Royall  Highnesse  the  Duke  of  Yorke,  being    ^"">  *°  **»« 
R«ader  of  this  Society  of  Lincolnes  Inne  for  the  Lent  Reading,  in  the  yeare   y®*""  1671. 
One  thousand  Six  hundred  seaventy  one,  having  invited  the  King,  bis  Royall 
Highnesse,  and  Prince  Rupert,  and  diverse  of  the  Nobililie,  to  dine  in  Lincolnes 
Imie  Hall  on  such  day  of  his  reading  as  his  Ma^^«  should  make  choice  off,  His 
Ma"«  was  pleased  to  appoint  Thursday,  the  nyne  and  twentieth  of  Ffebruary, 
one  thousand  six  hundred  Seaventy  one.      And  accordingly  that  day  his  Ma^*", 
together  with  his  said  Royall  Highnesse,  and  his  Highnesse  Prince  Rupert, 
l>ciQg  also  attended  by  the  Duke  of  Monmouth,  the  Duke  of  Richmond,  the 
Ewles  of  Manchester,  Bath,  and  Anglesey,  the  Lord  Viscount  Halifax,  Lord 
Bishop  of  Ely,  Lord  Newport,  Lord  Henry  Howard,  and  diverse  others  df  great 
Qualitie,  came  to  Lincolnes  Inne.     His  Ma^*«  made  his  entrance  through  the 
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CHAP. 

CXXVUI. 

Lord 
Talbofs 
great  merit 
as  an 
Equity 
Judge. 


As  an  Equity  Jndge  Lord  Talbot  exceeded  all  tlie  hi^ 
expectations  whieh  had  been  foni^  of  him.     In  my  long 

Garden  atl  the  great  Gate  opening  into  ChsAe^ry  Lane  next  Holbome,  vhere 
M*"  Reader  and  the  rest  of  the  Benchers  and  Associates  waited  his  coming,  and 
attended  his  Ma^^  up  to  the  Tarras  waike  next  the  ffields,  and  soe  tiitoa^  the 
Garden,  the  Tnimpetts  and  Kettle  Drums  from  the  Leads  orer  the  highest  Bay 
window  in  the  middle  of  the  Garden  Building,  sounding  all  the  while.  And 
f^om  the  Garden*  his  Ma**«  went  to  the  New  Counoell  Chamber,  the  Banistets 
and  Students  in  their  Gownes  standing  in  a  Rowe  on  each  side  betweene  tbe 
Garden  and  the  Counoell  Chamber.  After  a  little  rest,  bis  Ma***  viewed  the 
Cbappell,  returning  agayne  to  the  Councell  Chamber,  firom  thenee,  as  aomie  as 
his  Table  (being  placed  upon  tbe  assent  at  the  upper  end  of  the  Hall  and  railed 
in)  was  furnish^,  his  Majestie  was  brought  Into  the  Hall  where  his  Ma*^  sate 
under  his  Guiopy  of  State,  being  serred  by  the  Reader  as  Sewer  upon  bis  Koee 
with  tbe  Towell  before  he  did  eate,  bis  Royall  highnesse  sitting  at  the  end  of  tbe 
Table  on  his  right  hand,  and  Prince  Rupert  att  the  other  end.  The  Dukes  and 
Lords  and  other  his  Ma^*'  attendants  of  Qualitie,  after  some  short  tyme  of  wait- 
ing, had  leave  from  his  Ma'^*  to  sitt  downe  to  Dinnar  att  Tables  prepared  for 
them  on  each  side  of  tbe  Hall.  The  Reader  and  some  of  the  Benchers,  to  witt, 
Sir  Tlionuw  Beverley,  Master  of  Requests  to  his  Ma*>",  Sir  Robert  Atkins,  Ka^ 
of  the  Bath,  all  the  tyme  of  his  Ma"«*  dineing  waiteing  neere  his  Ma***  Chair, 
and  some  other  of  tbe  Benchers  with  white  staffs  waited  as  Controlers  of  the 
Hall  to  keepe  good  order,  and  above  ffifty  of  the  Barristers  and  Students,  tbe 
roost  part  of  them  attending  as  waiters  and  carrieing  up  his  Ma*«*  meate,  which 
tras  served  upon  the  Knee.  The  rest  of  the  Banisters  and  Students  waiting 
upon  the  Lords  att  their  table.  Tbe  three  couroes,  wherein  were  exceeding 
great  plenty  and  variety  of  Dishes,  and  after  them  a  roost  liberall  Banquett,  vas 
served  up  by  the  said  Barristers  and  Students;  and  delivered  by  them  upon  ttior 
Knees  att  tbe  King*8  Table,  The  Musick  consisting  of  His  Ma****  Violins, 
playing  all  tbe  tyme  of  Dinnar  in  the  Gallery  att  the  lower  end  of  the  HalL 
Towards  the  end  of  Dinnar  his  Ma*^*',  to  doe  transcendant  honor  and  grace  to 
this  Society,  and  to  expresse  his  most  gratious  acceptance  of  their  humble  duty 
and  affection  towards  him,  was  pleased  to  demand  the  Book  of  Admittances  to 
be  brought  to  him,  and  with  his  owne  hand  entered  bis  Royal  name  tberem 
most  gratiously  condiscending  to  make  himself  a  Member  thereof,  which  high 
and  extraordinary  &vor  was  instantly  acknowledged  by  all  the  Members  of  this 
Society  then  attending  on  his  Majestie  with  all  possible  Joy,  and  received  with 
tbe  greatest  and  most  humble  expressions  of  Gratitude,  itt  beine  an  Example 
not  presidented  by  any  former  King  of  this  Realme.  His  Royail  highness  and 
Prince  Rupert  followed  this  great  and  highest  Example,  as  also  the  Dukes  and 
other  Lords,  who,  before  his  Ma'^  rising  from  dinnar,  borrowed  Gownes  of  the 
students  and  put  them  on,  and  in  those  Gownes  waited  on  his  Ma***,  with  which 
his  Ma***  was  much  delighted.  And  his  Ma***,  through  his  owne  most  obtiging 
favor  vouchsafed  to  it  (having  made  himselfb  more  neeirely  and  intimately  con- 
cerned for  the  good  of  this  Society),  was  pleased  himselfe  to  b^n  a  health  to  tbe 
wel&re  thereof  and  to  cause  itt  to  be  pledg*d  in  bis  owue  presence,  and  imme- 
diately gave  the  Reader  leave  to  drink  his  Ma****  health,  and  to  begin  to  bb  Royal 
Highnesse.  Then  riseing  from  dinnar,  he  was  agayne  attended  to  the  new 
Councell  Chamber,  Where  he  conferred  the  honour  of  Knighthood  on  M'  Nichohs 
Pedley  and  M**  Richard  Stote,  two  of  the  Benchers^  who  had  in  their  turns  been 
Readers  of  this  house,  as  also  upon  M*^  James  Buttler,  one  of  the  Barristers,  and 
M'  Ffrancis  Dayrell,  one  of  the  Students,  That  soe  every  degree  and  order  of 
the  Society  might  have  a  signall  Testimony  of  his  Ma****  high  fiivoor.  His 
M^estic  upon  his  departure  made  large  expressions  of  bis  most  gratious  accept- 
ance of  the  Entertejmment,  and  returned  bis  thanks  to  the  Reader»  and  was 
pleased  to  signiBe  the  great  respect  and  esteem  he  Aould  ever  have  for  die 
Society. 
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journey  from  the  reign  of  Ethelred  to  that  of  George  IV.,  I 
find  4hifl  Chancellor  alone  without  an  accuser,  without  an 


CHAP. 

cxxvni. 


*♦  Tlie  Gentlemen  of  the  Horse  Guards,  Yeomen  of  the  Guard,  and  other  in- 
ferior attendants,  were  bountifully  enterteyned  att  the  costs  and  charges  also  of 
the  Reader.  The  Gentlemen  of  the  Horse  Guards  dined  in  the  old  Councell 
Chamber,  the  Yeomen  of  the  Guards  in  M'  Day's  Chamber,  And  the  Coachmen 
and  lAcqys  in  the  Gardiner's  house,  to  all  their  contentment. 

**  Ob  Saturday  following  M'  Reader,  Sir  Robert  Attkins,  Sir  Nicholas  Pedley, 
and  Sir  Richard  Stote,  Benchers  and  Readers  of  Lincolnes  Inne,  waited  on  his 
Ma*^  att  Whitehall,  being  conducted  to  his  Ma^<>*  presence  by  the  Earle  of 
Bath,  and  gave  most  humble  thanks  for  that  high  and  transoendant  bont^ur  he 
bad  been  pleased  to  vouchsafe  to  this  Society,  which  was  graciously  received  by 
bis  Ma^*,  And  did  the  said  Benehers  the  honour  to  Kisse  his  hand." 

The  official  record  of  Queen  Victoria's  visit  on  the  occasion  of  the  opening    Queen 
of  the  New  Hall,  —ai^er  describing  an  audience  with  which  the  Treasurer    Victoria's 
and  two  other  Benchers  were  honoured  to  invite  Her  Majesty  and  her  Royal    visit  to  Lin- 
Consort,  Her  Majesty's  gracious  intimation  that  they  would  be  present  at  a   coin's  Inn, 
**  dejeuner  "  on  the  30th  of  October,  and  the  preparations  made  to  receive    in  the  year 
them, — thus  proceeds  :  1 845. 

**  The  Queen's  ^Counsel  wore  their  silk  gowns,  and  the  long  Aill-bottomed 
wig.  Lord  Cottenham,  Lord  Campbell,  and  the  Speaker,  wore  their  black 
velvet  court  dresses :  the  three  Vice-chancellors  their  full  dress,  Judges'  wigs, 
and  Lord  Bexley  his  blue  and  gold  official  dress,  as  a  former  minister  of  the 
Crown. 

**  At  the  top  of  the  Hall  a  table  was  placed  upon  the  dais  for  the  Queen,  bis 
Royal  Highness  Prince  Albert,  and  the  other  guests  who  accompanied  the 
Queeo ;  the  benchers  and  the  preacher  of  the  Inn ;  and  then,  transversely,  four 
tables  reaching  to  the  bottom  of  the  Hall  were  devoted  to  the  bar  and  such  of 
the  students  aa  attended.  Each  plate  was  numbered ;  and  the  barristers  were 
placed  according  to  their  seniority. 

**  The  tables  were  all  handsomely  and  substantially  decorated  and  furnished  ; 
the  entertainment  being  a  cold  one.  The  band  of  the  Coldstream  Guards  at- 
tended, and  played  during  the  time  Her  Majesty  was  in  the  Hall. 

**  At  the  top  of  the  Hall,  from  time  to  time,  appeared  not  only  the  benchers, 
but  the  Cabinet  Ministers,  who  were  invited.  Lord  Campbell  was  one  of  the 
first  to  make  his  appearance ;  the  Duke  of  Wellington  was  dressed  as  a  Field 
Marshal,  but  entirely  undecorated ;  Lord  Lincoln  followed  in  the  costume  of  a 
Cabinet  Minister.  All  the  benchers  being  assembled,  and  the  hour  of  arrival 
drawing  nigh,  the  procession  for  receiving  Her  Majesty,  headed  by  the  Trea- 
lurer,  made  its  way  down  the  Hall,  and  placed  itself  at  the  south-east  entrance 
of  the  Hall,  and  shortly  afterwards  the  Queen,  with  Prince  Albert,  attended  by 
four  of  the  ladies  in  waiting,  and  certain  high  officers  of  her  household,  arrived. 
The  party  came  in  five  private  carriages,  attended  by  a  body  of  the  Life  Guards ; 
and  soon  in  the  Hall  the  National  Anthem  was  heard.  In  a  few  moments  after, 
Mr.  Doyle,  the  steward,  announced  «  The  Queen,"  Her  Majesty  immediately 
entered,  passing  up  tlie  middle  of  the  Hall,  leaning  on  Prince  Albert's  arm,  and 
preceded  by  the  Treasurer  walking  backwards,  and  amidst  loud  and  hearty 
ofaeeriag.  Her  M^sty  walked  to  the  library,  followed  by  her  ladies,  the 
Cabbet  Ministers,  Officers  of  State,  and  the  Benchers,  who  came  two  and  two, 
according  to  the  date  of  their  election  to  the  bench. 

"The  Queen  wore  a  blue  drawn  silk  bonnet  with  a  blue  featlier,  a  dress  of 
Limerick  lace,  and  a  scarlet  shawl  with  a  broad  gold  edging. 

"  In  the  Library,  the  Queen,  seated  on  a  chair  of  state,  held  a  levee,  and  re- 
ceived an  address  from  the  benchers,  the  barristers  represented  by  the  four 
seniors,  and  the  students  or  fellows,  two  of  whom  were  also  present.  The 
address  was  read  by  the  Treasurer  to  the  Queen,  on  his  knee,  and  was  as 
follows : 
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CHAP.     tuemj9  without  a  detractor,  without  any  one  from  malioe  or 
'^  nistake  to  cavil  at  any  part  of  hia  character,  conduct,  or 

**  *  Moit  OrmoioM  So^ereigiit 

^  *  We  your  fiuthful  8ul>i«ct8,  the  TreMurer  And  Maaiert  of  tbe  Benefa,  tiK 
Barristers  and  Fellows  of  tbe  Society  of  lincoln**  Inn,  tntreai  your  M^iMty's 
parmiasion,  btimbly  to  tastify  tbe  joy  and  gratitude  inspired  by  your  angost  pre- 
tence. The  edifice  in  which,  under  such  happy  auspices  we  are  for  the  first  tiae 
assembled,  is  adorned  with  memorials  of  many  servants  of  the  Crown,  eaiaeat 
ia  their  talents,  their  learning,  and  their  integrity.  To  the  services  as  recorded 
in  history  of  these  our  distinguished  predecessors,  we  appeal  in  all  humility  Sk 
our  justification  in  aspiring  to  receive  your  Majesty  beneath  this  rooC 

**  *  Tiro  centuries  have  nearly  passed  away  since  tbe  Inna  of  Court  were  so 
honoured  by  the  presence  of  the  reigning  prince.  We  cannot,  therelbre,  bat 
ieel  deeply  grateful  for  a  mark  so  conspicuous  of  your  Mjyesty's  condesecnsioa, 
and  of  your  gracious  regard  for  the  profession  of  the  law. 

**  *  It  is  our  earnest  desire  to  deserve  this  proof  of  your  Majesty's  fovour,  bja 
aaalous  execution  of  the  trust  reposed  in  us,  to  guard  and  maintain  tbe  dignity 
of  the  bar  of  England. 

**  *  In  our  endeavours  to  this  end,  we  shall  but  follow  in  the  coarse  which  it 
has  been  your  M^esty's  royal  pleasure  to  pursue.  Signally  has  your  M^eaty 
filtered  the  independence  of  the  bar  and  the  purity  of  the  bench,  by  distnbuttng 
tbe  honours  which  you  have  graciously  bestowed  on  the  profeasion  among  tbe 
members  of  all  parties  in  the  State. 

**  *  Permit  me,  also*  most  gracious  Sovereign,  to  offer  your  Majesty  o<ff  sincere 
congratulations  on  the  great  amendments  of  the  law  which  have  been  efeelad 
since  your  M^esty's  accession  to  tbe  throne  throughout  many  portions  of  jcnr 
vast  empire. 

*'  *  The  pure  glory  of  these  labours  will  be  dear  to  your  Mivi«"ty*s  royal  haait ; 
fivr  it  arises  firom  the  welfare  d  your  subjects. 

**  *  That  your  Maijeaty  may  long  reign  over  a  loyal,  proaperoos,  and  contartad 
people,  is  our  devout  and  fervent  prayer  to  Almighty  God."* 

**  The  following  reply,  whidi  Her  Migesty  received  from  Sir  James  Graham, 
was  then  read : 

**  *  I  receive,  with  cordial  satisfiu^on,  this  dutiful  address.  My  beloved  Consort 
and  I  have  accepted  with  pleasure  your  invitation,  for  I  recognise  the  services 
rendered  to  the  Crown  at  various  periods  of  our  history  by  distinguished  mem- 
bers  of  this  society ;  and  I  gladly  testify  my  respect  for  the  profession  of  tbe 
law  by  which  I  ara  aided  in  administering  justice,  and  in  maintaining  the  pre- 
rogative of  Ihe  Crown  and  the  rights  of  my  people. 

"  *  I  congratulate  you  on  the  completion  of  this  noble  edifice ;  it  is  worthy  of 
the  memory  of  your  predeceaeors,  and  the  station  which  you  occupy  in  connec- 
tion with  the  bar  of  England. 

**  *  I  sincerely  hope  Uuit  learning  may  long  fiourisb,  and  that  virtue  and  talent 
may  rise  to  eminence  within  these  walla.* " 

**  A  chair  was  placed  for  the  Prince  on  the  left  of  Her  Majesty ;  he  did  not 
occupy  it,  but  remained  standing. 

**  The  above  address,  and  its  answer,  having  been  read,  tbe  Treasurer  was 
knighted ;  and  his  Royal  Highness  Prince  Albert  was  invited  to  become  a  mem- 
ber of  the  Inn,  to  which  he  at  once  agreed,  and  the  admission  book  being  handed 
to  Her  Majesty  and  Prince  Albert,  they  were  graciously  pleased  to  sign  their 
names  therein,  as  also  did  the  following  persons  —  The  Lord  Chancelior,  tbe 
Duke  of  Wellington,  the  Marquis  of  Exeter,  the  Earl  of  Aberdeen,  Lord  Lirer^ 
pool,  the  Earl  of  De  La  Warr,  the  Earl  of  Jersey,  the  Earl  of  Hardwjcke,  ^ 
Earl  of  Lincoln,  Lord  George  Lennox,  Sir  James  Graham,  the  Honourable 
Colonel  Grey,  the  Honourable  Captain  Alexander  N.  Hood,  C<^flnel  Boaverie^ 
and  Captain  Francis  Seymour. 

'*  The  ceremony  being  over  in  the  Library,  Her  Majesty,  acooropaaied  by  tbe 
above  party,  them  proceeded  to  the  HalL     Grace  being  aaid  by  tbe  cfaaplaim  tbe 
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demeaaour.    While  in  no  respect  d^cient  in  judiciid  gravity     CHAP, 
and  dignity,  the  flowing  courfcesy  of  his  manners  seeme  to  ^___« 


assemblj  received  the  permission  of  the  Queen  to  be  seated,  Her  Mi^festy,  oc- 
cupying a  diair  of  state  with  a  canopj,  partook  of  the  refreshment  provided, 
appaaiing  pleased  and  veil  contented. 

**  On  the  right  of  the  Queen  sat  Prince  Albert, — next  to  his  Royal  Highness 
the  Lord  Chancellor,  then  came  the  Duke  of  Wellington,  and  then  the  Earl  of 
Aberdeen,  and  then  Lord  Cottenham. 

**  On  the  left  of  Her  Majesty  sat  the  treasurer  Sir  Francis  Simpkinson,  and 
then  one  of  the  ladies  in  waiting,  neit  the  Earl  of  Hardwicke,  Lord  Campbell, 
and  others.  At  the  end  of  the  banquet,  which  lasted  about  half  an  hour,  grace 
was  again  said ;  and  then  the  treasurer,  having  received  permission  from  Her 
Mi^ittsty  to  propose  a  toast,  proposed  '  the  health  of  Her  Majesty  the  Queen,  who 
hftd  that  day  honoured  them  with  her  Royal  presence.'  This  was  responded  to 
with  plaudits.  After  some  minutes  the  cheering  having  subsided,  the  treasurer 
stated  that  his  Royal  Highness  had  that  day  become  a  member  of  the  Inn, 
and  begged,  with  the  permission  of  Her  Mi^esty,  to  propose  the  health  of  their 
new  member  *  Hb  Royal  Highness  Prince  Albert.*  This  also  was  received 
with  loud  dieering,  and  was  rendered  even  more  interesting  by  the  manner  in 
which  the  Queen  joined  in  it.  Holding  a  glass  of  port  wine  in  her  hand,  she 
stood  up  all  the  time,  and  drank  it  off  to  the  bottom.  His  Royal  Highness,  in 
m  peculiarly  distinct  voice,  returned  thanks,  and  said  he  had  received  her  Ma- 
jesty's commands  to  propose  *  Prosperity  to  the  Honourable  Society  of  Lincoln's 
Inn,'  which  was  drunk.  Soon  afler  the  Queen,  accompanied  by  the  ministers 
and  benchers,  withdrew,  amidst  loud  cheering.  Her  Ms^esty  and  her  party  re- 
tired into  the  council  room ;  from  whence,  after  her  carriage  had  been  sinn- 
moned,  she  came  again  into  the  Hall,  and,  accompanied  by  the  treasurer  and 
benohers,  she  proceeded  amidst  loud  cheering  into  her  carriage,  and  departed. 

**  It  is  further  to  be  noticed  that  Prince  Albert,  on  withdrawing  after  the 
least,  put  on  a  student's  gown  over  his  Field  Marshal's  uniform,  and  so  wore  it 
on  returning  from  the  Hall." 

Afterwards,  as  appears  by  the  following  entries,  his  Royal  Highness  Prince 
Albert  was  in  due  form  called  to  the  Bar,  and  was  elected  a  Bencher. 
**  Lincoln's  Inn. 

"  At  a  Council,  held  the  3d  day  of  November,  1845. 
**  Ordered,  That  his  Royal  Highness  the  Prince  Albert,  having  been  gra- 
ciously pleased  to  become  a  member  of  this  Society,  be  invited  to  the  bench ; 
and  that  Sir  J.  A.  Francis  Simpkinson,  the  treasurer,  the  Right  Honourable 
the  Vice-chancellor  of  England,  and  William  Selwyn,  Esq.,  three  of  the  masters 
of  the  bench,  be  deputed  to  invite  his  Royal  Highness  accordingly." 

**  At  a  Special  Council,  held  the  20th  day  of  November,  1845. 
^  Upon  the  motion  of  the  treasurer,  seconded  by  the  Right  Honourable  the 
Vice-chancellor  of  England, 
*  Resolved  unanimously, 
«*  That  his  Royal  Highness  Prince  Albert  be  called  to  the  bar,  and  be  forth- 
with and  hereby  published  a  barrister  of  this  Honourable  Society;  the  keeping 
of  all  his  terms  and  exercises,  and  the  payment  of  all  fees  and  expences  being 
dispensed  with. 

'    •*  Resolved, 

**  That  in  the  event  of  his  Royal  Highness  accepting  the  invitation  to  the 
bench,  the  payment  of  all  fees  and  expenses  of  every  kind  be  dispensed  with. 

<*  At  a  Council,  held  the  12th  day  of  January,  1846. 

**  Upon  the  report  of  Sir  J.  A.  Francis  Simpkinson,  the  Right  Honourabie 

the  Vice-chancellor  of  England,  and  William  Selwyn,  Esq.,  that  in  pursuance 

of  the  order  of  council  of  the  first  day  of  Michaelmas  Term,  1845,  deputing 

them  to  wait  upon  his  Royal  Highness  the  Prince  Albert  with  an  invitation  to 
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'  branches  of  the  law  of  real  property,  he  had  himself  heard 
delivered  in  court  all  the  important  judgments  of  Lord 
Harcourt,  Lord  Cowper,  Lord  Macclesfield,  Lord  King,  and 
Sir  Joseph  JekjU,  and  he  knew  familiarly  the  noost  minute 
details  of  practice,  which  are  only  to  be  learned  thoroughly 
by  experience,  and  to  which  there  was  then  hardly  any 
printed  guide.  In  addition  to  these  qualifications,  he  was 
energetic  and  indefatigable  in  business — punctual  in  his 
hours  of  sitting, — till  he  had  subdued  his  arrears,  eager  to 
avoid,  instead  of  to  make,  a  holiday,  and  to  postpone  instead 
of  hastenii^  the  adjournment  of  the  Court.  He  was  under 
the  influence  of  no  leader  at  the  bar,  and  he  on  no  occasion 
showed  peculiar  favour  to  any  counsel  unless  to  those  who 
required  encouragement  from  their  modesty  and  timidity. 
He  never  even  incurred  a  suspicion  of  corruption  in  the  dis- 
posal of  office  or  of  undue  influence  in  his  decrees.  * 

Some  of  his  decisions  ajre  to  be  found  in  Peere  Williams, 
but  his  chief  reporter  is  Forrester,  a  barrister  who  [flraotiaed 
before  him,  and  has  left  us  an  octavo  volume,  entitled, 
^^  Cases  Tempore  Talbot."  This  gentleman,  with  an  adequate 
share  of  professional  knowledge  and  accuracy,  possessed 
little  skill  in  composition,  so  that  he  gives  us  a  very  faint 
notion  of  the  lucid  reasoning  and  felicity  of  illustration  uni- 
versally ascribed  to  the  Judge  whose  fame  he  ought  to  have 
perpetuated. 

the  bench  of  this  Society,  they  have  waited  upon  his  Royal  Highness  accord- 
ingly, and  they  report  that  his  Royal  Highness  has  been  pleased  to  accept  the 
invitation.  It  is  ordered,  that  his  Royal  Highness  the  Prince  Albert  be  called 
to  the  bench,  and  that  he  be  published  at  the  neit  exercise  in  the  Hall.** 

On  the  grand  day  of  the  following  Trinity  Term,  his  Royal  Highness  dined 
in  the  Hall  as  a  Bencher  —  when  he  most  gracefully  entered  the  dining  hall, 
after  Henry  Tancred,  Esq.,  M.P.  for  Banbury,  the  Treasurer.  Such  inter- 
course tends  to  strengthen  the  throne,  and  to  perpetuate  the  liberties  of  tlie 
people  1 

♦  It  is  related  of  him,  that  he  much  valued  a  maxim  taken  for  the  motto  to 
a  law  book  published  by  Judge  Jenkins.  **  The  common  law  has  been  from 
the  beginning  of  the  world,  for  it  b  common  reason ;  **  and  that  **  he  quoted  and 
avowed  this  maxim  from  the  bench  whenever  any  thing  repugnant  to  it  was 
offered  from  the  bar.**  But  I  think  he  was  too  sensible  a  roan  to  set  up  for  law 
his  own  notion  of  what  was  rea9onal)le  or  unreasonable,  expedient  or  inex- 
pedient. It  was  well  said  by  Mr.  Justice  Burrough,  "  Public  policy  b  an  un- 
ruly horse,  which,  if  a  Judge  unwarily  mounts,  ten  to  one  he  b  ran  away 
with." 
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'    I  can  do  little  more  than  show  how  Lord  Chancellor  Talbot     chap. 

CXXVIIL 

disposed  of  a  few  of  the  principal  questions  which  came  before  ___ 
him.    He  first  decided  that  the  Court  will  assist  a  testament- 
ary gu«yrdian  to  prevent  an  improp^  marriage  of  an  infant  heir. 
The  son  of  the  late  Lord  Raymond^  Chief  Justice  of  the 
Bang's  Bench,  while  a  boy  of  seventeen,  was  about  to  marry  His  de- 
a  Miss  Chetwynd.      Thereupon,   his  guardians  under  his  «"»oiis. 
father^s  will  filed  a  bill  in  the  Court  of  Chancery,  and  pre-  jurisdic 
sented  a  petition,  stating  that  it  would  be  a  great  disad-  ^^^^^ 
vantage  to  the  minor  to  marry  at  this  time,  and  that  it  had  Chancellor 
been  necessary  to  keep  him  in  close  custody  to  prevent  his  ^^^rUrc  of 
marrying,  and  praying  that  the  Lord  Chancellor  would  give  minors. 
Such  directions  as  he  should  think  fit  for  the  benefit  of  the 
minor.     Lord  Chancellor. — **  I  am  glad  that  this  application 
has  been  made.     The  Court  will  prevent  the  marriage  if  it 
has  the  power  to  do  so.     It  is  admitted  that  the  young  lady 
is  of  a  good  family,  and  it  is  not  shown  what  fortune  the 
young  Peer  has,  so  that  I  cannot  tell  whether  this  be  a 
Smithfield  bargain  or  not ;  but  his  age  is  improper  for  mar- 
riage ;  that  is  the  consideration  which  weighs  most  with  me, 
and  upon  which  I  think  myself  bound  to  interfere.    In  order 
to  strengthen  the  hands  of  the  guardians,  I  order  them  to 
retain  the  Lord  Raymond  in  their  care  and  custody,  and 
that  they  do  not  permit  him  to  marry  without  the  consent 
of  the  Court     But  it  has  been  said  that  it  would  be  very 
cruel  and  unnatural  in  a  father  not  to  suffer  his  daughter  to 
marry  to  her  advantage,  and  she  would  have  reason  to  blame 
him  for  it  ever  after.     Now,  to  prevent  that  charge  upon 
Mr.  Chetwynd,  I  order  him  not  to   suffer  his  daughter  to 
marry  the  Lord  Raymond  without  the  consent  of  the  Court 
— which  prevents  any  imputation  or  charge  upon  Mr.  Chet- 
wynd from  the  lady,  or  any  body  else ;  since,  if  there  be  any 
fault  in  it,  it  will  fall  upon  the  Court,  and  I  shall  be  very 
willing  to  bear  it.*** 

In  Cray  v.  Rooke^  he  had  to  determine  whether  a  bond  Bund  for 
which  a  testator  had  given  to  his  mistress  should  be  set  aside,  P^^vf '^"  ^^ 

°  ^   a  mistress. 

<*  The  Lord  Raymond's  case.  —  Cas.  Temp.  Talbot,  58. 
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CHAP,     and  if  not,  in  what  order,  and  from  what  fund  it  ehould  be 
^^  satisfied.    After  great  deliberation,  he  held  that,  as  it  had  not 

been  obtained  by  fraud,  it  should  not  be  set  aside  in  favour 
of  the  legitimate  children  or  heir;  that  it  should  not  be  paid 
out  of  the  personal  estate  until  after  simple  contract  debts ; 
but  that  it  should  be  paid  out  of  the  real  estate  if  the  per- 
sonal estate  should  fall  short  * 
Liability  of  The  question  arose  in  Heard  v.  Stanford^  "  whether,  if  a 
for  debu  of  ™^^  marries  a  woman  of  large  personal  property  which  comes 
deceaged  to  him  by  the  marriage, — after  her  death  he  is  liable  for  the 
debts  due  from  her  before  marriage  ?  "  It  was  strongly  urged 
that,  as  he  would  be  liable  for  them  during  her  Ufe,  her  for- 
tune in  his  hands  should  be  considered  equitable  assets  for 
the  benefit  of  her  creditors.  Lord  Chancellor.  —  "  The  ques- 
tion is  whether  the  husband,  as  such,  be  chargeable  for  a 
debt  of  his  wife  after  her  death  in  a  Court  of  Equity  ?  As,  on 
the  one  hand,  the  husband  is  liable  to  all  his  wife's  debts  du- 
ring the  covertui*e,  though  he  did  not  get  one  shilling  portion 
with  her ;  so,  on  the  other  hand,  it  is  as  certain  that  if  the 
debt  be  not  recovered  during  the  coverture,  the  husband  is 
no  longer  chargeable  as  such,  let  the  fortune  he  received  with 
his  wife  be  ever  so  great.  The  case,  perhaps,  may  be  hard, 
but  the  law  has  made  it  so,  —  that  it  may  be  equal  on  both 
sides,  as  well  where  the  husband  is  sued  during  the  cover- 
ture for  a  debt  of  his  wife's  with  whom  he  had  no  fortune,  as 
when  by  her  death  he  is  discharged  from  all  her  debts,  not- 
withstanding any  fortune  he  may  have  received  in  marriage 
with  her.  So  is  the  law ;  and  the  alteration,  if  desirable,  is  the 
proper  work  of  the  legislature  only.'*t 
A  public  In  Barbuit's  case  it  was  debated  "whether  a  foreign  minis- 

sident  in      *®^  resident  in  England,  by  engaging  in  commerce,  forfeits  his 
England      privilege  not  to  be  arrested,  and  whether  a  foreign  consul  is 

does  not  •    m         j  •    •  .       ««    -i^     «     .  .     .         ^  .        ,      ^. 

forfeit  his  pnvileged  as  a  mmister."  Barbuit,  conunissioned  by  the  King  ' 

r'ln!^  of  Prussia  "  to  do  what  his  Prussian  Majesty  should  think 

gaging  in  fit  to  Order  with  regard  to  his  subjects  trading  in  Great 

TcoL'unl  Britain,"  exercised  the  trade  of  a  tallow-chandler  in  London, 

*  Cas.  Temp.  Talbot,  155. 

f  Heard  v,  Stanford,  Cas.  Temp.  Talbot,  173. 
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and,  being  imprisoned  under  an  order  made  in  a  Chancery  CHAP. 

•  •  CXXVIIL 

suit,  he  claimed,  as  an  ambassador,  to  be  discharged.     Lord 


Chancellor. —  "  Though  this  is  a  very  unfavourable  case,  yet  not  privi- 
if  the  defendant  is  truly  a  public  minister,  I  think  he  may  ^**^"^f 
insist  on  his  privilege  after  allowing  the  suit  to  go  on  ten  years  nister. 
against  him  without  objection ;  for  the  privilege  of  a  public 
minister  is  to  have  hb  person  sacred  and  free  from  arrests, 
not  on  his  own  account,  but  on  the  account  of  those  he  repre- 
sents ;  and  this  arises  from  the  necessity  of  the  thing,  that 
nations  may  have  intercourse  with  one  another  in  the  same 
manner  as  private  persons,  by  agents,  when  they  cannot  meet 
themselves.  And  if  the  foundation  of  this  privilege  is  for 
the  sake  of  the  Prince  by  whom  an  ambassador  is  sent,  and 
for  the  sake  of  the  business  he  is  to  do,  it  is  impossible  that 
he  can  renounce  the  privilege  introduced  not  for  his  own 
benefit.  He  may  deserve  to  be  thrown  into  prison,  but 
we  must  protect  the  state  which  he  represents.  The  excep- 
tion in  the  statute  of  Anne  of  persons  trading,  relates  only 
to  the  servants  of  ambassadors,  for  the  parliament  never 
imagined  that  the  ambassadors  themselves  would  trade.  The 
question  is,  whether  the  defendant  be  a  public  minister  ?  If 
he  had  been  accredited  to  negotiate  a  commercial  treaty,  he 
would  have  been  so.  It  is  of  no  weight  with  me,  that  he  was 
not  to  concern  himself  about  other  matters  of  state.  The 
commission  need  not  be  general  to  entitle  him  to  protection* 
But  this  person  is  not  to  transact  affairs  between  the  two 
Crowns:  the  commission  is  to  assist  his  Prussian  Majesty's 
subjects  here  in  their  commerce.  Although  he  is  called  an 
agent  of  commerce,  I  do  not  think  that  the  name  alters  the 
case.  At  most  he  is  only  a  Consul,  and  it  is  the  opinion 
of  Barbeyrac,  Wiquefort,  and  other  writers  cm  public  law, 
that  a  Consul  is  not  entitled  by  the  Jus  Gentium  to  the 
privileges  of  an  ambassador.  I  therefore  cannot  discharge 
him."* 
In  Duke  of  Somerset  v.   Cookson^  from   a  desire   to   do 


*  Cases  Temp.  Talbot,  181.     But  to  please  the  Prussian  goveroment,  the 
Secretary  of  State  satisfied  his  creditors,  and  be  was  discharged. 
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cxxvui    ^^^****P^*®  jufitioe,   he   a   little  stretched   hia  authority  by 
-  holding  that  a  bill  in  Equity  lies  to  ocmxpel  the  preeer- 

yation  and  the  delivery  to  the  r%ht  owner  of  a  valuable 
piece  of  art  The  plaintiff^  as  Lord  of  the  inan<»r  of  Car- 
bridge  in  NorthumberlaBd,  having  a  grant  c^  ^  treasure 
trov0,^  was  entitled  to  an  antique  silver  altar  dug  up  there, 
which  had  a  Greek  inscription  upon  it,  and  was  dedicatad 
to  HeroulesL  The  altar  had  been  purchased  by  the  defendant 
with  notice  of  the  ckiim  to  it»  and  he  threatened  to  defaee 
it  or  melt  it  down.  On  a  demurrer  to  a  bill  filed  by  the 
Duke  for  an  injunction  and  to  have  the  altar  delivered 
up  to  him»  it  was  objected  that  the  remedy  was  at  law 
by  action  of  trover  or  of  detinue ;  that  the  furthest  Equity 
had  yet  gone  was  to  allow  a*Buit  for  the  recovery  of  titia 
deeds  which  savour  of  the  realty ;  and  that  if  the  preee&t 
plaintiff  were  to  succeed,  all  actions  of  trover  and  dednua 
would  be  turned  into  bills  in  Chancery.  But  IahA 
Talbot  held  '^  that  this  suit  was  maintainable  on  the 
ground  that  the  thing  sued  for  was  matter  of  curiosity  aod 
antiquity ;  that  it  would  be  very  hard  if  a  person  who 
wrongfully  gets  possession  of  such  a  relique  might  destroy 
or  retain  it,  paying  the  intrinsic  value  of  it,  and  that  tba 
law  being  defective  in  this  respect,  such  defect  is  properly 
supplied  in  Equity."* 
Effect  of  One  other  case  of  general  interest  I  find  to  have  been 
ScoUand*  decided  by  him,  —  Hunter  v.  Murray ^  in  which  the  queetioa 
on  writs      arose,  **  whether  since  the  Union  with  Scotland,  under  a  writ 

ne  exeat  -  ^  .    i       ,  -.     /,  . 

regno.  01  ue  excot  reyuo,  a  party  might  be  prevented  from  going 

into  that  part  of  the  United  Kingdom-**  Lord  ChanceUar.— 
"  This,  in  its  origin,  was  a  mandatory  writ  to  prevent  the 
King's  subjects  from  going  into  foreign  parts  to  practise  trei^ 
son  with  the  King's  enemies :  but  since,  it  has  been  made 
ancillary  to  the  jurisdiction  of  this  Court,  that  persons  resid- 
ing within  the  realm  of  England  may  be  compelled  to  do  jus* 
tice  to  their  fellow  subjects.     How  can  I  diter  the  terms  or 


•  Peere  Williams,  390. 
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tiie  operaiaon  of  the  writ  by  reason  of  the  legislative  Union     chap. 
with  Scotland,  which  in  no  respect  enlarges  Qr  affects  the  '"^ 

jwrisdiction  of  any  Court  in  England?     It  is  dangerous  to    . 
alter  established  forms.     I  will  make  no  order,  but  leave 
parties  to  proceed  in  the  old  beaten  path."  * 

These  spedmens  of  Lord  Talbot's  decisions  may  not  exalt 
him  in  oiu:  view  above  the  level  of  modem  Vice-chancdlorsy 
but  by  his  contempoiaries  he  was  regarded  almost  as  a  superior 
being.  —  His  great  despatch,  and  the  admirable  manner  in 
whidi  he  comported  himself,  caused  a  prodigious  influx  of 
business  into  his  Court,  and  ^'Chancery"  having  for  the 
first  time  ih  England  become  a  popular  word,  it  was  said  that 
a  new  era  had  b^un  in  the  administration  of  Equity.  I 
ought  likewise  to  mention  to  his  credit,  that  he  powerfully 
assisted  the  inquiries  which  were  going  on  req)ecting  the 
taking  of  excessive  fees  from  the  suitors,  and  that  he  had  im- 
portant measures  in  preparation  for  correcting  judicial  abuses. 
Thus  was  Lord  Talbot  successfully  labouring  as  a  magistrate, 
and  if  his  life  had  been  spared  I  make  no  doubt  that  the 
praise  of  perfecting  our  equitable  system  would  have  been 
bestowed  upon  him  still  more  loudly  than  it  has  been  upon  his 
successor.f 

Ab  a  politician  we  read  hardly  any  thing  of  Lord  Talbot 
fix)m  the  time  of  his  appointment  as  Chancellor.     This  arises 

•  HmnUr  v.  Mwrray,  Ca«.  Temp.  Tmlb.  196. 

t  In  mentioning  the  universal  satisfaction  which  Lord  Talbot  gave  as  a 
Judge,  perhaps  I  ought  to  have  excepted  old  Sarah  Duchess  of  Marlborough ; 
bat,  as  we  say  in  Scotland,  '*  her  tongua  is  no  scandal,**  and  her  abuse  may  be 
considered  a  necessary  addition  to  the  commendation  of  others — to  make  out  a 
perfect  character.  Pope  was  wrong  in  saying  that  her  ruling  passion  was  gra- 
tifiad,  for  it  ever  remained  craving  and  insatiable : 

•*  From  loveless  youth  to  unrespected  age, 
No  passion  gratified  except  her  rage." 

Lord  Talbot,  soon  after  his  appointment,  pronounced  a  decree  against  her;  and 
she  scurriloi^Iy  abused  him  to  all  her  correspondents.  Thus,  in  a  letter  to  Lord 
Harchmont,  dated  June  11.  1734,  writing  about  election  petitions  to  the  House 
of  Commons,  she  says,  **  there  will  be  one  against  my  Lord  Chancellor,  who  has 
3one  most  unbecoming  and  unjustifiable  things  to  make  a  return  for  his  son 
Against  Mr.  Mansell  for  Glamorganshire.  This  is  a  step  very  bad  to  begin  his 
Teign  with ;  but  it  is  certain  he  is  a  man  of  no  judgment,  whatever  knowledge  he 
niay  have  in  the  law ;  nor  does  he  know  any  thing  of  the  world,  or  the  qualities 
of  a  gentleman.** 
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CHAP. 

CXXVIII. 

A.D.  1734. 
Lord 

Talbot  M  a 
politician. 


Ceremony 
of  taking 
his  seat  in 
the  House 
of  Lords. 


from  the  profound  tranquillity  of  the  timee — the  mastMiy  po- 
licy of  Walpole  having  warded  off  foreign  war,  suppressed 
Jacobitism,  and,  for  a  season,  paralysed  faction.  After  the 
tremendous  storm  excited  by  the  Excise  scheme  had  subsided, 
the  nation  was  pleased  by  the  marriage  of  the  King's  eldest 
daughter,  the  Princess  Anne,  to  the  Prince  of  Orange ;  the  ap- 
prehension of  plots  was  allayed  by  Bolingbroke's  retiraaest 
into  France,  and  for  three  years  nothing  more  memorable  oe- 
curred  than  hopeless  motions  for  the  repeal  of  the  Test  A<^  and 
of  the  Septennial  Act,  the  passing  of  the  Gin  Act,  Porteoos's 
riots  in  Edinburgh,  and  the  blowing  up  of  a  little  gunpowder 
in  Westminster  Hall  to  frighten  the  Judges.  Lord  Mahoa 
says,  <'  it  was  to  stem  in  some  d^ree  the  formidable  tttteelos 
expected  in  the  Upper  House  on  his  dismissal  (^Ghesteifieid, 
Clinton,  Burlington,  Montrose,  Marchmont,  and  Stair,  £v 
their  opposition  to  the  Excise  scheme,  that  Walpole  deter- 
mined to  send  there  two  of  his  most  eminent  commcman,  the 
Attorney  and  Solicitor  General"*  But  for  a  long  tine 
in  that  assembly  hardly  any  show  of  oppo^tion  appeared^ 
The  circumstance  of  the  Prime  Minister  continuing  a  com* 
moner  —  then  quite  unexamined — diminished  the  confle* 
quence  of  the  Lords,  and  they  were  rapidly  falling  fixHai  the 
palmy  state  which  they  had  occupied  in  the  b^inning  of  the 
century,  and  which,  without  more  energy,  I  see  little  pros- 
pect of  their  ever  resuming.  Lord  Talbot's  name  is  seldom 
mentioned  in  their  deliberations. 

He  took  his  seat  as  a  Peer,  on  the  17th  of  January, 
1734,  being  the  first  day  of  the  seventh  session  of  the 
seventh  parliament  of  Great  Britain.  The  account  of  this 
ceremony  as  recorded  in  the  Journals  may  be  amustng.f 
^^  The  Lord  President  acquainted  the  House  that  his  Ma- 
jesty had  been  pleased  to  create  Charles  Talbot,  Esq., 
Lord  Chancellor  of  Great  Britain,  a  Peer  of  this  realm. 
Whereupon  his  Lordship,  taking  in  his  hand  the  purse  with 
the  Great  Seal,  retired  to  the   lower  end  of  the  House ; 


♦  Vol.  il  257. 


t  9  Pari.  Hist.  182. 
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Sid  hai^Bs:  there  put  on  his  robes  was  introduced  between  CHAP. 
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the  Lolrd  Harrington  and  the  Lord  Delawarr  (also  in  their 


robes), — the  Gentleman  Usher  of  the  Black  Eod,  Grarter    a.  d.  1734, 

Emg  of   Arms,  the    Lord  Great   Chamberlain,  and   the 

Deputy  Earl  Marshal  of  England  preceding.    His  Lordship 

kid  down  his  patent  on  the  Chair  of  State  kneeling ;  and 

Stem  thence  took  and  delivered  it  to  the  Clerk  who  read  the 

ane  at  the  table.     [The  entry,  haying  described  the  reading 

ef  the  patent,  and  the  writ,  and  the  taking  of  the  oaths^  thus 

pvoceeds;]  which  done,  he  took  his  place  on  the  lower  end 

of  the  Baron's  bench ;  from  whence  he  went  to  the  upper 

iul  of  the  Eiarrs  bench,  and  sat  there  as  Lord  Chancellor, 

Mid  dien  returned  to  the  woolsack*"* 

Lord  Talbot  is  mentioned  this  year  as  having  spoken  once^  Marciiss. 
and  once  only.    Li  consequence  of  the  commencement  of  iJ^^ipecch 
hostilities  on  the  continent  of  Europe,  between  the  Spaniards  in  support 
and  the  House  of  Austria,  a  message  was  brought  down  fix>m  pr^«- ' 
the  King  recommending  that  power  should  be  given  to  aug-  ^^^"^ 
ment  the  forces,  and  a  motion  to  this  effect  was  made  by 
the  Duke  of  Newcastle.     This  being  opposed  by  Lord  Car- 
tOPB^  Lord  Chesterfield,    and  Lord  Bathurst,  the    Lord 
QiiBoellor  left  the  woolsack  and  spoke  as  foHows :  ^  The 
papesent  situation  of  affairs  in  Europe  is  so  well  known  to 
e?ery  noUe  Lord  that  it  does  not  require  to  be  detiuled  by 
loe  to  justify  the  course  proposed  by  the  governments    Cour 
ndering  the  heavy  war  actually  begun,  and  the  different 
powers  abeady  actually  engaged  in  it,  tl^ere  can  be  no  doubt 
Aat  it  may  p^roduce  imminent  dangers  to  this  nation  for 
winch,  in  prudence,  and  for  the  preservation  of  our  own  neu- 
trality, we  ought  to  be  prepared.     By  his  Majesty's  message 
he  asks  no  powers  beyond  those  already  ccmstitutionally 
Tested  in  him,  and  the  message  may  be  considered  only  as  an 
«]^l](Oation  from  his  Majesty  for  the  advice  of  his  parliament 
witk  rdation  to  what  may  be  thought  most  proper  to  be  done 
at  audi  a  mtical  juncture.     The  most  dutiful  and  becoming 
return  we  can  ^nake,  is,  in  my  opinion,  the  address  proposed 

*  Lord  Hardwicke  took  his  seat  as  a  Peer  the  same  day, 
VOL.  IV.  X  X 
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CHAP,     hy  the  noble  Dttke.     If,  without  any  figetl  to  pariiamaUi 
mmbters  had  au^nented  our  forces  hj  sea  and  land,  can 


A.  o.  1734.  there  be  a  doubt  that  parliament  would  haye  approved  of 
what  was  necessary  for  oar  defi»ce,  and  would  have  pcro* 
Tided  for  the  necessary  expence  ti^ereby  occaooned  ?  K  the 
increased  force  should  be  unnecessary,  and  the  expence  of 
it  thrown  away,  there  is  nothing  in  the  adcbress  to  justify 
sudi  nusfoanagement,  and  the  next  parlkment  will  be  at  fuH 
liberty  to  animadyart  on  his  Mqesty's  advisers  as  if  no  sudi 
message  had  been  brought  down,  and  no  such  address  bad 
been  voted.  As  between  parliam^it  and  the  govermnent, 
the  power  of  censure  and  of  punidnnent  remains  untoadied 
I  will  grant,  my  Lords,  that  by  the  address  proposed  th«  mi* 
nisters  may  have  a  little  more  credit  among  the  people  than 
otherwise  they  might  have  had.  I  will  allow  that  hy  the 
address  the  hoQomr  of  pariiament  will  be  engaged  to  pro* 
vide  lor  the  ezpenee  to  be  incurred,  whether  inevitable  or 
unnecessary.  Bat  this  is  the  very  reason  why  I  suf^XHrt  the 
<^ur8e  prcqMsed  for  our  adoption.  Sorely,  in  our  dsjigeroiis 
situatioD  from  the  disturbed  state  of  Exvope,  we  are  npt  to 
be  left  dsfeneeless  for  fear  a  bad  use  sh6uld  be  made  of  the 
means  granted  for  our  defence.  Widiout  confidence,  neither 
the  affiurs  of  individuals  nor  of  nations  can  be  conducted 
There  may  be  a  breadi  of  trust ;  yet  trustees  must  be  ap» 
pointed.  Ministers  may  be  guihy  of  delinquencies^  but  you 
must  vest  in  them  power  to  provide  for  the  public  safbty, 
and  tiist  power  must  be  increased  in  pnqMurtion  to  the  perUs 
which  surround  you.  His  Mi^esty  teHs  us  there  is  nothing 
•he  has  moi?e  at  heart  than,  to  see  the  flame  of  war  exti»- 
'guished  before  we  are  involved  in  it;  and  to  strengthen  his 
hands  for  this  purpose,  nothing  can  be  so  effectual  as  to  show 
to  the  world  the  perfect  harmony  which  is  sabsislii^  between 
his  Majesty  and  his  parliameni  This  addrew  wiH  piove  t» 
Europe  tiiat  his  Majesty  has  all  tiie  resources  of  this  mighty 
nation  completely  at  his  ccmftmand^  and  will  enable  him  to 
jurbitrate  irresistildy  for  the  general  good^  This  parliamsst 
must  very  speedily  be  dissolved,  as  nearly  seven  years  have 
expired  since  it  was  summoned.     Let  its  last  act  be  to  de« 
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dare  that  as  we  are  free  at  home,  we  are  determined  to  be    chap. 
respected  abroad.     *  Britons  never  will  be  slaves.'    This  sen-  *_ 


timent  will  be  repeated  hy  all  the  constituent  body  at  the  a.d.  17S5. 
coming  elections,  and  will  be  the  rallying  cry  of  the  new 
Honse  of  Cofmnons.  When  his  Majesty  is  thns  seen  to  be 
warmly  supported  by  a  parliament  which  is  to  last  seven 
years,  we  may  rest  assured  that  he  will  be  able  to  restotQ 
tranquillity  to  the  Continent  on  equitable  terms,  and 
that  at  all  events  he  will  effectually  provide  for  British 
interests,  and  make  the  British  name  respected  all  over 
the  world."  The  address  was  carried  by  a  majority  of  lOl 
to68.» 

The  business  which  seems  chiefly  to  have  occupied  the  ti^^^'^^^' 

-^  _.,,-,-       .  :  jf  Defects  of 

Upper  House  m  the  following  session,  arose  out  of  a  com-  represent. 
plaint  respecting  intimidation  and  undue  influence  in  the  ^^^^^ 
election  of  the  sixteen  Peers  for  Scotland.  The  Lord  Chan-  Peerage. 
eellor  had  to  speak  frequently  on  the  subject,  and  to  write 
letters  by  order  of  the  House  to  the  complainants,  who  were 
Scotch  Peers;  but  their  petition  was  at  last  dismissed,  the 
nomination  remaining  with  the  government, — and  ih»  sul^ect 
was  without  permanent  interest  f  The  proper  remedy  was 
pcHnted  out  by  Lord  Simderland's  Peerage  bill,  by  giviilg  a 
certain  number  of  hereditary  seats  in  the  House  of  Lords  to 
the  Scotch  Peerage.  —  The  only  other  subject  on  which  the  Soldiers  at 
Chancellor  is  stated  to  have  spoken  this  session,  was  tfa« 
quartering  of  soldiers  at  elections,  and  no  intelligible  account 
of  his  speech  is  preserved*  He  maintained  that  there  was  bo 
law  for  taking  troops  from  places  where  parliamentary  elec- 
tions are  going  forward ;  that  an  express  law  against  their 
being  allowed  to  be  present  would  destroy  a  useful  discretion 
in  cases  of  necessity ;  that  the  difficulties  surrounding  the 
subject  would  for  ever  prevent  l^slation  upon  it ;  and  thai 
the  wise  course  would  be  to  leave  all  to  the  ministers  of  the 
crown  upon  their  parliamentary  responsibility.^ 

During  the  session  of  1736,  the  Lord  Chancellor  is  not 
mentioned  as  having  spd^en  once,  and  the  only  sutijects  of 

•  9  Pari.  Hist  520—559.  f  9  Pari.  Hist  720-796. 

t    lb.  885.  887. 
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debate  reoolrded  in  the  Lords  were  respecting  tiie  coUectian  oi 
Quakers*  tithes,  and  the  prevention  of  smuggling.  * 

On  the  first  day  of  the  session  of  1737,  the  Speaker  and 
the  Commons  haying  come  to  the  bar,  the  L(n^  Chancellor 
being  seated  on  a  bench  on  the  steps  of  the  throne  along  wiUi 
Frederick  Prince  jof  Wales,  and  other  Conmiissioners,  spdce 
as  follows :  — 

"  My  Lords  and  Gentlemen, 
**  We  are  commanded  by  his  Majesty  to  let  you  know 
^t,  as  it  is  not  convenient  for  his  Majesty  to  be  here  this 
day  in  his  royal  person,  he  has  been  pleased,  by  letters  patent 
under  the  Great  Seal^  to  authorise  His  Royal  Highness  the 
Prince  of  Wales,  and  several  other  Lords,  to  do  every  thing 
in  the  name  of  his  Majesty  which  ought  to  be  done  on  the 
part  of  his  Majesty  in  this  parliament.'* 

Tjtie  letters  patent  being  then  read^  the  Lord  Chancellor 
spoke  .as  follows :  — 

*^  My  Lords  and  Gentlemen, 
'*  In  pursuance  of  the  authority  given  us  by  his  Majesty's 
Commission  under  the  Great  Seal,  amongst  other  things,  to 
declare  the  causes  of  holding  this  parliament,  we  are,  by  his 
Majesty's  command,  to  state  to  you  that  his  Majesty  has  been 
graciously  pleased  to  direct  us  to  acquaint  you  that  he  hath 
seen,  with  the  greatest  satisfaction,  the  unwearied  application 
of  this  parliament  in  framing  good  laws,  for  advandng  the 
prosperity,  and  securing  the  welfare  of  his  loving  sobjects ; 
and  that  it  hath  been  one  of  his  Majesty's  principal  cares  to 
enforce  them  by  a  due  execution,  with  the  strictest  regard  to 
the  rights  and  properties  of  the  people,  no  invasion  whereof 
can  with  any  colour  be  suggested  by  the  most  malicious 
enemies  of  the  present  establishment  Whilst  this  hatii  been 
onr  condition,  his  Majesty  cannot  but  observe  that  it  must 
be  matter  of  the  utmost  surprise  and  concern  to  every  true 
lover  of  his  country,  to  see  the  many  contrivances  and  at- 
tempts carried  on  in  various  shapes,  and  in  different  parts  of 
the  nation,  tumultuously  to  resist  and  obstruct  the  execution 

•  9  Pari.  Hift  969—1270. 
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of  the  laws,  and  to  violate  the  peace  of  this  kinffdom.    These    chap. 

■4  CXXVIII 

disturbers  of  Ae  public  repose,  conscious  that  the  interests  of  ^ 


his  Majestj  and  his  people  are  the  same,  and  of  the  good 
harmony  which  happily  subsists  between  him  and  his  parlia* 
ment,  have  levelled  their  sedition  against  both^  and  in  th^ 
late  outrages  have  either  directly  opposed,  or  at  least  en** 
deavoured  to  render  ineffectual,  some  acts  of  the  whole  legis'- 
lature.  His  Majesty,  in  his  great  wisdom,  thinks  it  affords  a 
melancholy  prospect  to  consider  to  what  height  these  au-« 
dacious  practices  may  rise,  if  not  timely  suppressed,  and  that 
it  deserves  no  small  attention  that  they  may  go  on  to  affect 
private  persons  in  the  quiet  enjoyment  of  their  property,  ai* 
well  as  the  general  peace  and  good  order  of  the  whole.  His 
Majesty  apprehends  it  to  be  imnecessary  to  enlarge  upon  a 
subject  of  this  nature,  and  therefore  hath  commanded  us 
barely  to  mention  it  to-  you,  who,  by  the  constant  tenour  of 
your  conduct,  have  shown  that  you  consider  the  support  of 
his  government  as  inseparable  from  the  preseivation  of  the 
public  tranquillity  and  your  own  safety." 

This  speech  referred  to  riots  in  London  in  consequence  of  The 
the  act  to  check  the  drinking  of  gin, — to  an  insurrection  in  the  ^°^^"' 
West  against  turnpike  gates,  —  to  a  dispersion  of  libels  in  Ediobutgh, 
Westminster  Hall  while  the  Judges  were  sitting  there  by 
means  of  an  explosion  of  gunpowder,  —  and,  above  all^  to  the 
murder  of  Captain  Porteous  by  a  general  rising  of  the  citizens 
of  EdinburgL 

It  is  a  curious  fact,  that  the  first  measure  brought  in  by  Lord 
the  ministers  as  a  cure  for  these  evils  was  opposed  by  Lord  opposes  the 
Chancellor  Talbot,  as  well  as  by  Lord  Chief  Justice  Hard-  'smuggling 
wicke,  and  several  other  Peers.     This  was  a  bill  to  prevent  croachiug"' 
smu^ling,  which  contained  a  clause  "  subjecting  any  three  J*"  **^® 
persons  travelling  with  arms  to  the  penalty  of  transportation,  the  subject. 
on  proof  by  two  witnesses  that  their  intention  was  to  assist  in 
the  clandestine  landing,  or  carrying  away  prohibited  or  un* 
customed  goods."   The  opposers  said,  "  We  have  in  our  laws 
no  such  thing  as  a  crime  by  implication,  nor  can  a  malidous 
intention  ever  be  proved  by  witnesses.     Facts  only  are  ad- 
mitted to  be  proved,  and  from  these  facts  the  judge  and  the 
jury  are  to  determine  with  what  intention  they  were  corn- 
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mitled^  but  no  judge  or  jury  can  eyer  by  our  laws  suppose, 
mudi  less  determine,  that  an  action  in  itself  innocesit  or  in* 
different,  was  attended  with  a  oriminal  and  maUokms  intesotion. 
Another  security  for  our  liberties  is,  that  no  subject  can  be 
imprisoned  unless  some  felonious  and  high  crime  be  sworn 
against  him.  This,  with  respect  to  private  men,  is  die  very 
foundati<»i-stone  of  all  our  liberties ;  and  if  we  remove  it,  tf 
we  but  knock  off  a  c(»mer,  we  may  piobaUy  overturn  the 
whole  fabric  A  third  guard  for  our  liberties  is  that  right 
which  every  subject  has,  not  only  to  provide  himsdf  with 
arms  proper  for  hk  defence,  but  to  accustom  himself  to  the 
use  of  those  arms,  and  to  travel  with  them  wherever  he  has 
a  mind  But  this  clause  is  repugnant  to  all  tiie  ma-rims  of 
free  government.  No  presumption  of  a  crime  can  be  drawn 
from  the  mere  wearing  of  arms,  an  act  not  only  innocent  but 
highly  commendable, —  and  to  admit  witnesses  to  swear  ^  that 
men  are  armed  in  order  to  assist  in  smi^gling,'  would  be  ad* 
mitting  witnesses  to  prove  an  intentianf  which  is  inccnKsisteDt 
with  the  whole  tenour  of  our  laws.'**  They  oli^ected  to 
another  provi^on,  subjecting  a  party  against  whom  a  charge 
was  preferred  that  he  intended  to  assist  in  smuggling,  to 
imprisonment  without  bail,  though  the  offence  itself  were 
in  its  nature  bailable ;  —  to  another  which  made  informatioDB 
for  assaults  upon  revenue  o£Boers  triaUe  in  any  county  in 
England,  —  and  still  more  to  the  protection  thrown  round  the 
same  favoured  class,  ^^  that  the  justices  should  be  bound  to 
admit  them  to  bail  on  charges  of  kUling  or  wounding  any  one 
in  the  execution  of  th^  duty."  f  The  bill  was  carried,  though 
by  a  small  majority,  and  still  remaining  in  force»  is  men* 
tioned  by  Mr.  Hallam  as  an  illnrtration  how,  in  framiiig 
our  fiscal  code,  "  a  sad  necessity  has  overruled  the  mayjnw  of 
ancient  law,"  so  that  ^^it  is  to  be  counted  as  a  set-off  against 
the  advantages  of  the  Revolution,  and  has,  in  hjfA^  dimioishfid 
the  freedom  and  justice  which  we  daim  for  our  poUty." 

Lord  Talbot  took  up  the  prosecution  of  the  Pmrteons 
rioters  with  great  vigour,  and  expressed  his  hearty  concur* 

*  What  would  Uiey  have  said  of  aa  enactment  making  it  a  transportable 
offence  simply  to  be  *♦  out  of  doors  between  sunset  and  sunrise?* 
t  Const.  Hist,  iiu  384. ;  Pferl.  Hist.  ix.  ISSa 
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tenoe  in  the  resolation  of  the  eoyemment  to  birinff  them  to     chap. 

condign  punishment.     An  order  was  made  that  the  Lord  

ProvoBt  of  Edmburghy  the  four  Bailies^  the  Commander  of  Mention  of 
the  City  Qnaid,  and  the  Conmiander  of  the  King'atroc^  in  l^l^^'^' 
the  castle  of  Edinburgh,  should  attend  at  the  bar  of  the  rioters. 
House.     But  a  great  calamity  was  now  impending  over  tfa^ 
nation. 

Before  the  day  for  the  attendance  of  the  parties  arrived,  Lord  Lord  Tal- 
Talbot  was  no  more.  When  apparently  in  the  enjoyment  of  S^n'iiineM 
perfect  heakh,  when  in  the  fuU  possession  of  the  confidence  and  and  death. 
osteon  of  his  Sovereign,  and  of  all  classes  in  society, —  while 
equally  respected  by  his  countrymen  of  all  political  parties, 
and  all  religious  persuasions, — while  he  was  supposed  to  have 
before  him  a  long  career  of  usefulness  and  glory,  — he  was 
suddenly  seized  with  a  spasm  in  the  heart,  which  from  the 
first  was  pronounced  to  be  &taL  Being  made  senrible  that 
his  dissolution  approached,  he  prepared  for  it  with  fortitude 
and  serenity.  He  had  a  brief  space  allowed  him  to  settle  his 
worldly  affiurs,  and  having  rec^ved  the  last  consolations  of 
religion,  he  set  apattem  of  dying,  as  he  had  always  lived, — 
like  a  Christiau.  Early  in  the  morning  of  Wednesday 'the 
14th  of  February,  1737,  he  expired  at  his  house  in  Lincoln^3 
Inn  Fields,  in  the  fifty-third  year  of  his  age. 

The  news  was  received  with  consternation,  not  only  in 
Westminster  HaU  and  in  the  House  of  Lords,  where  he  was 
that  day  expected  to  have  presided,  but  there  was  a  gloom 
cast  aver  the  whole  metropolis,  as  if  every  family  had  been 
Tisited  with  the  loss  of  a  beloved  relative. 

A  general  desire  was  felt  that  he  should  have  a  public  HisburiaL 
funeral,  and  that  his  remains  should  be  deposited  in  West- 
minster Abbey ;  but,  according  to  a  wish  which,  when  dy- 
ing, he  had  intimated,  he  was  buried,  attended  only  by  his 
children  and  nearest  connections,  in  the  chancel  of  the  parish 
church  of  Barrington,  in  Gloucestershire,  where  some  of  his 
ancestors  reposed.  * 


*  On  his  coffin  were  engraved  his  arms,  tho  parse,  mace,  and  regalia,  on  a 
brass  plate,  with  this  inscription  : — 

X  X  4 
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In  the 
Gentle- 
maniB  Ma- 
gazine. 


Inttimi  of  now  attenpting  to  dnrr  a  efaaraoter  of  Ledl 
Talboty  I  shall  best  please  my  readers  by  intrododii^  eome 
ot  thd  oontemperarj  ealogianui  proooniioed  upon  ham ;  for 
BYfiry  notioa  of  bim  was  an  unqualified  enlogiiim.  Thesa 
who  value  hiit  «6 1  do  can  never  tire  of  the  lepethioB  of  Us 
pcsiscu 

The  obituary  of  the  suooeeding  number  of  the  **  Gtontfe* 
m»a\^  Magazine^  contained  the  following  statement  it — 
^' Feb*  14.  Charies  Talbot,  Lord  Talbot,  &c.,  inwfaomall 
the  qi4aUties  that  can  constitute  a  good  man,  or  can  ad^ns  a 
wise  one,  were  eminently  united.  No  man  erer  anived  to 
his  High  dignity  with  sudi  uniyersal  approbation,  nor  con« 
ducted  himself  in  it  with  such  uniTersal  apjdauae ;  no  man 
was  e?er  «KNre  the  deUght  of  his  country,  or  had  a  largar 
share  of  the  hearts  and  affectiims  g£  the  peo^e^  and  jst  he 
Ifcever  made  use  of  any  other  method  to  please  than  a  wm 
slwt  eouYse  of  wisdom  and  virtue.  He  had  the  peenlnr 
feUcify  to  join  together  those  contrary  qualities  so  rave  to  be 
wet  with  in  tiie  same  panon,  the  mildest  di^xwitioB  with  ths 
greatest  firmness  of  mind ;  and,  at  the  same  tine  that  iie  had 
a  heact  susc<^b1e  of  the  strongest  impressions  of  tenderness 
md  compassion,  he  maintained  inviolably  the  rtrictest  juatioe 
and  most  inflexible  integrity.  He  had  a  mind  so  enli^tened, 
that  no  fiJsdiood  could  ever  elude  his  sight,  bnt,  with  inimit^ 
able  sagacity,  he  would  pursue  her  through  all  tfae  intraeats 
labyrinths  which  she  to(^  to  escape  him.  His  judgment  was 
so  deaiv  that  he  oould  at  one  view  diseovw  the  meat  em* 
tangled  points ;  and  yet  he  had  patience  and  temper  to  hear 
every  tUng  tiiat  could  be  said  on  the  most  plain  and  obvious. 
He  always  chose  to  make  truth  appear  in  native  sin^Ecity, 
though  he  could  have  adorned  it  with  all  the  gcaoes  of  rh»» 
toric*  He  was,  in  all  charact^ra  and  rdations  of  life,  one  of 
the  ablest,  greatest,  uprightest  men  that  any  age  oar  nation 


*«  The  Right  Honourable 

CHARLES  LORD  TALBOT, 

Baeon  of  Hknsol, 

Lord  High  Chancellor  of  England, 

And  one  of  His  Mi^esty^s  most  Honourable  Privy  Council. 

Died  Feb.  14.  1736-7, 

In  the  53d  year  of  his  age.** 
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lisB  produoed,  and  was  sot  only  aa  honour  to  lus  eotmtty'but    ^^^- 
WBEL  ornament  to  human  nature."  ri  \ 

In  afiother  periodical  work^  in  great  drcnlation  at  the 
time,  though  long  forgotten  *,  he  was  thus  ofaaraoterised 
bj  one  who  seems  to  have  known  lum  well  in  domestic 
life : — *^  His  religion  was  his  goveming  principle ;  it  was  well 
grovmded  and  active ;  Ids  piety  was  rational  and  manly.  He  in  another 
was  a  dneere  son  of  the  Church  of  England,  and  ready  to  P®'*^*^^**- 
maistain  her  in  her  just  rights  and  legal  possesions.  He 
was  an  cMemy  to  persecution,  and  had  a  dUfuOTO  gemrol  and 
Oiiisdaa  charity,  which  made  him  a  frigid  to  all  mankind. 
He  had  a  great  r^ard  for  such  of  the  most  worthy  of  the 
dergy  as  were  distinguished  by  their  learning,  sincerity, 
moderation,  and  charity.  He  was  a  careful  and  indulgent 
finther,  and  as  no  man  ever  d^erved  more  of  his  children,  no 
man  could  be  more  affectionately  beloved  by  them;  there 
was  something  so  peculiar  in  this  respect,  that  none  seemed 
to  know  how  to  be  in  such  friendship  with  his  sons  as  my 
Lord  Chancellor.  The  harmony  which  subsisted  in  his  house 
was  a  very  great  pleasure  to  all  who  beheld  it." 

Another  notice  of  him,  written  by  a  friend,  said,  — ^ 
^  He  was  the  delight  and  honour  of  his  country,  both  in 
his  judicial  and  ministerial  capacity.  Eloquence  never 
affinrded  greater  charms  from  any  orator  than  when  the 
pubfic  attrition  listened  to  his  sentiments  delivered  with 
the  most  graceful  modesty.  In  apprehension  he  SO  far 
exceeded  the  common  rank  of  men,  ihat  he  instantaneously, 
or  by  a  kind  of  intuition,  saw  the  strength  or  imperfection 
fji^  any  a^ument ;  and  so  penetrating  was  his  sagacity,  tiiat 
the  most  intricate  and  perplexing  mazes  of  the  law  could 
never  so  involve  and  darken  the  truth  as  to  conceal  it  from 
Us  discernment.  So  excellent  was  his  temper,  so  candid 
hos  disposition  in  debate,  that  he  never  offended  those  whose 
aiguments  he  opposed.  When  intrusted  with  the  Great 
Seal,  his  universal  affability,  his  easiness  of  access,  and  his 
great  despatch  of  business,  engaged  to  him  the  affection  and 
almost  veneration  of  all  who  approached  him.     By  clearly 

•  See  Biogr.  Brit  title  «  Talbot* 
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CHAP*     deliv«riiig)  witb  liia  dtcreea,  the  resaona  on  wMdi  diey  weed 

^  founded,  he  made  his  Court  a  very  inairttaUvg  soiKxd  o£ 

equity,  and  his  dedekmB  were  geaerally  attended  with  iiach 
oonviotion  to  ihe  partiea  against  whose  interest  titey  were 
madey  that  their  mcquiesQenoe  in  tiiem  prevented  any  finiher 
expenca  Whoi  he  oould  obtain  a  short  interral  fixnu 
bueinesa,  the  pompous  formalities  of  Us  station  were  thrown 
aside;  his  iMe  was  a  scene  where  wisdcnn  Mid  soienoe 
shone,  entirened  and  adorned  with  deganee  of  wit.  There 
was  joined  liie  utmost  freedom  of  diqmte  with  the  Ughesi 
good  breeding,  and  the  ^radty  of  mirth  with  primitive 
umpltcity  of  manners.  When  he  had  Insure  for  ex^dsei, 
he  ddighted  in  field  sports,  and  even  in  those  trifles  showed 
that  he  was  formed  to  exoel  in  whatever  he  engaged.  If  he 
had  relaxed  more  from  the  fatigues  of  office,  the  natiicm 
might  not  yet  have  deplored  a  loss  it  ooukl  so  ill  sustain* 
But  though  he  was  removed  at  a  season  of  life  when  others 
but  begin  to  shine,  he  might  justly  have  said,  ^'  se  satis  et 
ad  vitam  et  ad  gloriam  vixisse,"  and  his  death  united  in 
one  general  concern  a  nation  which  scarce  ever  unanioMmsly 
agreed  in  any  other  particular;  and  notwithstanding  the 
warmth  of  our  political  divisions,  each  party  endeavoured  to 
outvie  the  other  in  due  reverenoe  to  his  memory.  **  * 
By  the  These  characters  of  Lord  Talbot  were  supposed  to  eome 

Crafts-  from  men  of  the  same  political  party  with  himself;  but  tiie 
<' CnAFTSMAK,"  then  under  the  influence  of  Bolingbroke 
and  Pulteney,  and  in  such  bitter  opposition  to  Sir  B.  Wal«* 
pole's  government  as  to  be  several  times  prosecuted  ear  qffieig^ 
thus  spohd  of  him,  who,  when  a  law  oflicer  of  the  erown, 
had  asttsted  in  these  prosecutions : -*-^  He  rose,  by  merit,  to 
the  head  of  his  profession,  and  not  only  supported  hinsdf  in 
it  with  dignity,  but  adorned  it,  and  acquired  every  day  new 
jHraise  and  esteem.  His  prudence^  moderation,  and  patience 
in  the  execution  of  his  oflSce^  even  amidst  the  higher  provo- 
cations, make  one  shining  part  of  his  character,  and  are 
hardly  to  be  paralleled  by  any  instances  of  those  who  have 
sat  before  him  upon  that  bench.     Yet  notwithstanding  this 

•  See  Bbg.  Br.  Cfaalmtrs,  «  Lord  TdboU** 
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lUMidble  disposition  of  mind,  he  diBOOvered  iudi  eourage  and     CHAP, 
resolution  upon  all  occarions,  as  could  not  be  shaken  by  the  


toieks  of  the  wealtiby,  the  applications  of  the  powerful,  or 
the  tears  of  the  distressed.  In  a  word,  he  possessed  all  llie 
great  talents  of  his  most  renowned  predeoessors,  without  any 
of  their  frailties,  and  hath  left  a  noble  example  to  all  Ins 
suocessois,  so  that  he  was  not  only  a  blesnng  to  the  age  in 
which  he  Uyed,  but  may  possibly  derive  the  same  happiness 
to  his  posterity,  by  exciting  those  who  follow  him  in  that 
high  office  to  an  emulation  of  his  virtues.  The  great  hMrease 
of  business  in  the  Court  of  Chancery  since  the  Seal  was  put 
into  his  hands,  is  an  evident  proof  of  that  o(mfidence  which 
the  suitors  reposed  in  him,  and  will  do  immortal  honour  to 
his  memory,  though  it  proved  fatal  to  his  life;  for  the 
constant  fatigue  of  his  employment  was  one  of  the  principal 
causes  of  his  death,  and  therefore  he  may  be  truly  said  to 
have  fallen  a  martyr  to  the  public  good!  He  died  full  of 
glory,  but  to  the  great  misfortune  of  his  country,  not  full  of 
years;  and  the  general  sorrow  wluch  his  death  has  occa- 
sioned, will  do  his  noble  family  more  honour  than  the 
highest  titles,  or  the  most  sumptuous  monmnents/'  * 

SmoUet,  who  seldom  rises  above  a  dry  and  uninteresting  By.Smollet. 
narrative  of  political  facts,  characterises  Lord  Talbot  as  pos- 
sessing ^^  the  spirit  of  a  Roman  senator,  the  el^ance  of  an 
Atticus,  and  the  integrity  of  a  Cato."t 

All  subsequent  historians  who  treat  of  that  period,  swell  By  Tindai. 
the  note  of  praise.  Says  Tindai, — '^  He  was  an  illustrious 
exception  to  the  venality  charged  upon  the  profession  of  the 
law ;  his  life  was  mcmd,  his  heart  was- good,  and  his  head  was 
clear ;  nor  did  ever  man  fill  that  high  station  with  greater 
abilities  and  approbation  of  the  public  But  just  as  the 
nation  was  in  a  manner  beginning  to  reap  the  benefits  of  his 
virtues,  he  was  snatched  away  by  death."  $ 
•  I  will  only  farther  quote  our  most  recent  historian,  who. 


•  Craftsman,  A.  D.  1737.  f  Vol  iu.  p.  54. 

\  Tind.  Cont.  xx.  340.  Tindai,  in  stating  Lord  Talbot*^  appointoMnt  ■• 
Chancellor,  had  said  —  "  He  was  looked  upon  as  one  of  the  clearest-headed  as 
well  as  the  best-hearted  lawyers  that  ever  practised.'* 
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CHAPi     lifter  referring  to  Lord  Hardwicke,  says: — ^Loid  Talbot 

'       is  less  ooDspiouous  in  history  only  because  he  was  more  brirf 

B^  Lord      in  life ;  he  died  at  the  age  of  fifty-two^  and  even  amidst  the 

MtAioa.       strife  of  parties  was  uniyersally  lamented  as  a  man  of  the 

highest  legal  talents,  of  unimpeachable  character,  and  of 

most  winning  gentleness  of  manners.''  * 

The  Muses  likewise  were  invoked  to  do  honour  to  the 
memory  of  Lord  Talbot  Soon  after  his  death  theire  was 
printed  and  privately  circukted  the  following  TSiegy  which 
shows  at  least  a  deep  feding  of  the  virtues  of  the  deceasedt— * 

I'Otin  «  Magnos  luepc  viros  cecinit  cum  Musa,  repcnte 

Eiegy.  Obftrepuit  mberae  turlw  maligna  tyraa. 

Scilicet  arguitur  carmen,  quia  dispUcet  heros, 

£t  mala,  quae  jactat  fama,  Poeta  luit 
At  Toa  aecuri  Talbotam  dieite  Vates ! 

In  quo  nil  livor  quod  male  rodat  babet. 
Jure  humana  a  se  qui  nulla  aliens  putavit  f* 

Dellcium  humans  gentia  habeadua  erat 
Partium  in  hoc  non  est  studio  locus,  omnibus  idem 

Uti  yixit  charus,  flebilis  interiit** 

f  "aV^i  '^^^  °^^*  eminent  English  poets  joined  in  the  same  strain, 
bot  by  Pope  Pope  itt  the  early  editions  of  his  Epistle  to  Lord  Bathurst, 
in  episUe  to  u  ^^  ^1^^  Usc  of  Richcs,"  thus  sang :  — 

I^rd  Bath-  '  ® 

urst.  «  Tlie  sense  to  yalue  riches  with  the  art 

Tei\|oy  them,  and  the  virtue  to  impart. 
Not  meanly  nor  ambitiously  pin^ued. 
Not  sunk  by  sloth,  nor  raised  by  servitude. 
To  balance  fortune  by  a  Just  expence. 
Join  with  economy  magnificence. 
With  splendour  charity,  with  plenty  heakh, 
O  teach  us,  Talbot  1  thou'rt  unspoil'd  by  wealth. 
That  secret  rare,  between  th*  extremes  to  move 
Of  mad  good  nature  and  of  mean  self-love. 
Who  is  it  copies  Talbot's  better  part. 
To  ease  th*  oppressed,  and  raise  the  sinking  heart  ? 
Where'er  he  shines,  O,  Fortune,  gild  the  eec 
And  angels  guard  him  in  the  golden  mean. 
At  Barrington  shall  English  lx>unty  stand* 
And  Hensol's  honour  never  leave  the  land. 
His  glories  in  his  progeny  shall  shine. 
And  propagate  the  virtue  still  divine.** 


•  Vol.  ii.  257. 

f  Alluding  to  his  motto,  **  Humani  nihil  alienum." 

I  For  some  reason  which  no  commentator  has  explained,  in. the  later  editipns 
of  this  epf^e  tlie  name  of  Talbot  is  entirely  excluded,  and  it  is  turned  into  a 
dialogue  between  the  poet  and  Lord  Bathurst  Warton,  in  his  "  Life  of  Pope," 
in  reference  to  Lord  Bathurst,  says  —  *<  I  never  saw  this  very  amiable  old  noble- 
man, whose  wit,  vivacity,  sense,  and  integrity  are  well  known,  but  he  repeatedly 
expressed  his  disgust  and  his  surprise  at  finding  in  later  editions  this  Epistle 
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A  most  touching  poetical  tribute  to  the  memory  of  Lord     CHAP. 
Talbot  comes  incidentallj  from  the  author  of  the  Seasokb^  '. 


in  lamenting  the  early  death  of  him  who  was  thought  de^  By  Thom- 
stined  to  inherit  hia  name  and  his  virtues.     The  Chancellor,  ^^*" 

'   poem  on 

always  fond  of  the  society  of  literary  men,  and  eager  to  i^bbatt 
patronise  literary  merit,  had  formed  an  acquaintance  with 
Thomson  soon  after  the  publication  of  Winteb,  had  ap- 
pointed him  to  the  office  of  ^^  Secretary  of  Briefs,"  and  sent 
him  to  make  the  tour  of  Europe  with  his  eldest  son.  This 
promising  youth  died  of  a  fever  soon  after  bis  return  from 
his  travels,  and  his  sorrowing  tutor  and  friend  thus  opens  the 
Poem  on  Liberty,  which  was  to  have  been  dedicated  to 
him: — 

•*  O  my  Umented  Talbot  1  while  with  thee 
The  Muse  gay  rov*d  the  glad  Hesperian  round. 
And  drew  th*  inspiring  breath  of  ancient  arts ; 
Ab,  little  thought  she  her  returning  verse 
Should  sing  our  darling  subject  to  thy  shade. 
And  does  tbe  mystic  yeil»  from  mortal  beam. 
Involve  those  eyes  where  every  virtue  smil*d, 
And  all  thy  father*8  candid  spirit  shone  ? 
The  light  of  reason,  pure,  without  a  cloud  ; 
Full  of  the  generous  heart,  the  mild  regard ; 
Honour  disdaining  blemish,  cordial  fiiith, 
And  limpid  truth,  that  looks  the  very  soul.** 

Thomson  afterwards  published  a  long  Poem  to  the  memory  Thomson's 
of  Lord  Talbot,  which  is  rather  diffuse,  but  from  which  some  ^^^ory 
passages  may  fitiy  be  extracted.  of  Lord 

«•  Let  the  low-minded  of  these  narrow  days 
No  more  presume  to  deem  the  lofty  tale 
Of  ancient  times,  in  pity  to  their  own, 
Romance.     In  Talbot  we  united  saw 
The  piercing  eye,  the  quick  enlightened  soul. 
The  graceful  ease,  the  flowing  tongue  of  Greece, 
Join'd  to  the  virtues  and  the  force  of  Rome.*^ 

"All  his  parts, 

His  virtues  all,  collected,  sought  the  good 
Of  human  kind.     For  that  be,  fervent,  felt 
The  throb  of  patriots  when  they  model  states. 
Anxious  for  Maf,  nor  needful  sleep  could  hold 
His  still-awaken*d  soul ;  nor  friends  had  charms 


awkwardly  converted  into  a  Dialogue,  in  which  be  has  little  to  say.     And  I 
i^emember  he  once  remarked  that  this  line, 

"  P.   But  you  are  tir*d.     I'll  tell  a  tale.     B.  Agreed," 

was  insupportably  insipid  and  flat.  —  p.  xxxiii. 


Digitized  by 


Google 


CHAHJyCTBR  OF 


CHAP;  T»  ttoid  vkh  plflUABg  i^e  Me  nteftil  hour  ; 

CXXVIlL  Toil  knew  no  languoE,  no  attractuni  joy.** 

___  •*  How  the  he«rt  Iistett*d  while  he,  plen^g,  spoke ! 

While  on  th*  enligbtenVL  mind,  with  wuming  wt. 

His  gentle  reason  to  persuasion  stole, 

TlMt  the  eham*d  hearer  thought  it  was  bb  own."  .... 

**  Plao'd  on  the  seat  of  justioe,  there  be  rei^'d,  ^ 

In  a  superior  sphere  of  cloudless  day, 

A  pone  isteltigeBse.     No  tumvlt  therti 

No  dark  emotion,  no  intemperate  heat. 

No  passion  e*er  dlsturbM  the  clear  serene 

iMt  found  him  spread* 

Till  at  the  last,  evolv*d,  it  fuU  appeared. 

And  eT*ii  the  loser  own'd  the  just  decree. 

Bui  when  in  Ssnam  be^  to  freedom  firm, 

£nligbten*d  freedom,  planned  salubrious  laws, 

His  varioos  lesming,  his  wide  knowledge,  then 

Spontaneous  seem*d  from  simple  sense  to  flow.** .... 
"  I,  too,  remember  well  that  cheerful  bdwl 

Whieh  round  his  table  flow*d.     The  serious  there 

Mix*d  with  the  sportive,  with  the  leam'd  the  plain; 

Mirth  8oflen*d  wisdom,  candour  temper'd  mirtb ; 

And  wit  its  honey  lent  without  the  sting.* 

I  have  only  further  to  state,  that  LcM'd  Talbot^  soon  after 
he  was  eaUed  to  the  bar,  married  Cecily  daughter  of  Charles 
Matthews^  Esquire,  of  Casde-y-Menieh,  in  Glamorganshire, 
and  great-granddaughter  of  the  famous  Judge  Jenkins,  who 
defied  the  tyranny  of  the  Long  Parliament,  and  from  whom 
descended  to  the  Chancellor's  family  the  estate  of  Hensol. 
With  her  he  lived  in  a  state  of  great  connubial  haf^uness, 
and  she  brought  him  a  numerous  offspring.  The  eldest  son, 
of  whom  such  hopes  were  entertained,  the  pupil  of  Thomson, 
died,  as  we  have  seen,  before  his  talents  and  Accomplishments 
could  be  of  service  to  his  country.  William,  the  next 
brother,  succeeded  to  his  father's  tide,  estates,  and  virtues. 
Of  him  it  is  related,  that  in  the  debate,  in  1741,  on  the  dis- 
mission of  Sir  Bobert  Walpole,  being  rudely  called  to  order 
by  Lord  Cholmondley,  ^*  he  declared  himself  an  independent 
Peer,  a  character  which  he  would  not  forfeit  for  the  smiles  of 
a  court,  the  profit  of  an  employment,  or  the  reward  of  a 
pension:  he  said,  when  he  was  engi^^  on  the  side  of 
truth,  he  would  trample  on  the  insolence  that  would  com- 
mand him  to  suppress  his  sentiments."  *  He  was  afterwards 
created  Earl  TjJbot  and  Baron  Dynevor,  with  a  remainder 


*  Smollet,  ii.  397. 
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of  this  barony  to  his  daughter,  an  only  chfld.     She  married    CHAP. 

the  heir  of  the  ancient  family  of  the  Rices,  in  the  county  of 

Caermarthen,  and  their  son,  the  present  Lord  Dynevor,  is 
the  heir-general  of  the  Chancellor.*  The  earldom  becoming  • 
•extinct,  the  barony  of  Talbot  descended  on  John  Chetwynd 
Talbot,  the  Earl's  nephew,  who  was  himself,  in  1784,  cre- 
ated Earl  Talbot  and  Viscount  Ingestrie.  His  son,  the 
present  Earl  Talbot,  is  the  Chancellor's  representative  in  the 
male  line ;  and  I  am  happy  to  think  that  the  Great  Seal 
may,  ere  long,  be  again  in  the  possession  of  this  distinguished 
family. 

*  This  venerable  nobleman  is  in  possession  of  all  the  Chancellor's  papers,  but 
declines  to  allow  any  use  to  be  made  of  them — which  seems  to  me  very  strange, 
as  I  am  sure  that  nothing  can  appear  among  them  that  would  not  be  for  the 
honour  of  his  ancestor.  With  the  single  exception  of  his  refusal  of  an  appli- 
cation I  made  to  him  through  his  kinsman,  my  valued  friend  the  Honourable 
John  Talbot,  I  have  had  the  freest  communication  of  family  papers  during  the 
whole  course  of  my  biographical  labours.  I  make  this  complaint  only  as  an 
apology  for  not  being  able  to  tell  more  of  the  private  history  of  Lord  Chancellor 
Talbot, — which  perhaps  might  have  been  as  fiill  and  m  Interesting  as  that  of  Lord 
Chancellor  Cowper. 


END  OP  THE  POUBTH  VOLUME. 
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